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TO THE HONOURABLE 


Sit WILLIAM CHAPPLE Knight, 
ONE OF THE 


Juſtices of the Court of King's Bench. 


Vis Work itſelf would reproach me, ſhould J let 

/lip the Opportunity of adareſi ing this Volume 
to Jou, to whom the Publication of it is in /o great a 
Meaſure owing. I am with the Higheſt Senſe of Gras 
titude, and with the greateſt Reſpect, 


Your moſt Oblig d, 


and moſt Obedlient Servant, 


Charles Viner. 
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OF THE 


Several TITLES, with their Diviſions and Subdiviſions: 


Scochs. 


Caſes relating to Stocks in Companies. 
Stopping Lights. 3 
By one that has Land adjoining. 
After Unity of Poſſeſſion. 
In London. 
Actions at Law, or Suits in Equity. 
Pleadings. 
Stranger. 
Advantage. Of what he may take Advan- 


tage. 
Strictt Juris. 

What Things are. 

Striking. 

In Privileged Places. 
Church or Church yard. 
King's Palace, Courts &c. 

Indictment and Pleading. 


Subornation. 


Subpcena. | 
Of the ſerving a Subpœna. 


Succeſſor. | 
Bound. In what Caſes. 


er of What he ſhall take Ad vantage. 


What ſhall go to the Succeſſors, or to the 
Heirs, or en &c. of the Prede- 
ceſſors 

Relie ved againſt Frauds of the Predeceſſor. 

Actions by, or againſt Succeſſors, and 

Pleadin 


Suit of Court. 


By whom it may, or muſt be done. 
How. By Parceners, Feoffees &c. 
Remedies for not doing thereof. 
Excuſe of not doing thereof. 
Suſpended or Determined 

By Writ De Exoneratione Sectæ. 
Pleadings. | 


Summary Proceedings. 


Summons, 
To the Perſon. In what Caſes. 
In what Place. 
The Place in Demand. 
By what Thing. 
By how many. 
In Real Actions. 
- How. - 
In other than Real Actions. 
Good. , 
Neceſſary in what Caſes. 
Attachment. | 
By the Goods of whom one may be at- 
tach'd, | 
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Summons of the Eibe. 


Summons and Severance. 


Lies. 
In what Actions. 
At what Time. 
Neceſſary, in what Caſes. | 
W hat Perſons ſhall be ſummon'd and ſever'd 
Executors. 
In what Caſes they may be ſummon'd 
and ſever'd. I. 2 
How Proceſs ſhall be before Severance. 
Pleadings. And in what Caſes the Writ 
ſhall abate before or after Severance. 
Judgment. How. After Summons and Se- 
verance. 
Severance. 
Lies. 
In what Caſes. 
At what Time. 
Wirhout Writ of Summons Ad ſe- 
quendum ſimul. 
What Judges have Power to award it. 
How. Without Proceſs. 
Wi hat the Party may do after Severance, 
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In what Caſes to 


Sundap. 


What Things done on a Sunday are void 
or not. 
Service of Proceſs, Rules &c. 
In hat Caſes good on a Sunday. 
Dies Juridicus in what Caſes it is. 
Statutes. 


Cow »> 


Superſedeas. 


W hat Thing will be a Superſepeas in Law. 
Attaint or Error, 
Error. 

Not where it is as a new Original. 

In Parliament, in what Caſes it ſhall be 
a Superſedeas. C. 2 

At what Time Error will be a Super- 
ſedeas in Law. 


tw 0 


Not after a Superſedeas. E 
From what Time. E. 2 
To what Perſons, Privies, or Stran- 

gers. | D. 2 

5 Surmiſe. Sce (D) pl. 7. | 

. | 

Of what Thing it ſhall be a Superſedeas. F 
What Certiorari ſhall be a Superſedeas. G 
How the King may grant. G 
Audita Querela. H 
Habeas Corpus. 1 
At what Time. K 


2 G rantable, 


2 — E of the 


ſeveral TITLES . 
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In what Caſe W. þ A bag we A 
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Diſputes — How far. , 1 7 who. A 
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Sent In what C rmiſe 8 Tenn! 
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” plulage. udgment. * nant in Tail after . in Tail 
Surr . Of what Thi ibility. H 
The ender. Privileges 178 he may be 
By * doc Effect thereof A Tender. him or his Gratme . 
In Ref. Ons, good. 0 eceſſary. g 
Of whar Thing or Ei „ + 
At what g or Eftate it 8 B 889 g tender d. 
ER. may be. C gg 
ime ace. 
What Act At what P D 
0 - lace i 
Words By of Leſſee ft _ Time. muſt be to the — in what Caſt F 
Hindered y what Wo ay hah & G At what Ti erſon. 0 
How it ” J In What Caf $1t may be, F Notice. 1 .1me it may G 
With ay be made es. By other Eſta H limined, Þ what Caſes, or ought to be 
ithout Deed 8 I | rp ed, Notic s, wher e. H 
Of — o revoke G e muſt be gi e no Time i 
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ions, or be urvivor ſhal . E 88 What Thi eld. 
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With their Diviſions and Subdiviſions. 


Ot whom he ſhall hold by expreſs Reſer- 
vation. 
By Knight Service, * 

What is, and what Writ lay of it. 

Of the King. Upon what Reſervation, 
and where, without expreſs Reſerva- 
tion. 

W hat Eftate might be held by Knight 
Service. 

Caſtle-guard. How it is to be done. 

In Capite, what. 

What Perſons might create it. 

Created by Law, without Reſervation of 
whom it ſhould be. 

E ſcuage. 

Ot what Service it was due. 

Not for Grand Serjeanty. 

Aſeſs'd by Parliament. 

By whom the Service was to be done, 

Who ſhould have it. 

Summons. 

Trial. 

Frankalmoign. 
Socage. 
Incidents. 
Alteration of Tenure, 
In what Caſes, and how, 
Extinguiſh'd. 
By what Act. 
Revived. 
Services 

Multiplied. 

In what Caſes. 

Abridg'd. 

Relief. 

What. 

Paid 
Of what Tenure or Service. 

How much. 
By whom. 
In reſpect of his Eſtate. 

To whom. 

What Thing ſhall be paid. 
In the Disjunctive. 

At what Time. 

Barr'd, by what. 

Remedy for Recovery thereof. Actions 
and Pleadings. | 
Taken away. 


Ter m⸗Time. 
Teſtatum. 
Good 


Neceſſary. In what Caſes. 
Return thereof. 


Teſtatum Exiſtit. | 
Pleadings thereby; Good, or not. 
Teſte. | 
What Time there ought to be between the 
Teſte and Return of Writs. | 
Good, or not, and where it ſhall be ſaid to 
be prior to the Cauſe of Action. 
In whoſe Name. 


Time. 
Day. 
Taken Excluſive. In what Caſes. 


Computed. How. ; 
Where there ſhall be a Priority and Poſte- 
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Day. 
Year. 
How accounted, 
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Month. 
How computed. 
How underſtood, where mention'd generally. 
Pleadings. 
Neceſſary to be pleaded. In what Caſes. 
Day ſhewn certain. In what Caſes. 
Good. Where Time is made Parcel of 
the Iſſue. 


Title. 
What is. 
Preference. 
Where a Man has ſeveral Titles, which 
ſhall be preferr'd. 
Excuſe. 
Coming in by Title, How far favoured 
in Law. 
Pleadings. 
Where a Title muſt be ſet forth in the 
Declaration. 
Pleading. 
How. And the Difference thereof in the 
Writ, or Count, or in Bar. 
What ſhall be ſaid to be Title, or only 
Conveyance to the Title. 
At large. Where it muſt be ſet forth at large. 
Without ſhewing how his Anceſtor or 
himſelf came to it after a Feoffment &c. 
-  alleg'd. 
By Confeſſing and Avoiding the Bar by 
Elder Title. 
By Recovery. 
Good. In what Caſes, and how. 
Of his own Poſſeſſion, 


Toll. - 
Thorough and Traverſe. What is. 
Payable. In what Caſes, 
Paid. 
How much. 
Puniſhment of taking more than due. 
For what Things. 


By whom. 
Diſcharged. Who, and how 
Grant good; In reſpect of the Manner &c. 
Due. S what Caſes, and how. 
Remedy. 
Writ and Declaration, Good, or not, 
Pleadings. 
Verdict. 
Toll-book. 
Tort. 
Conſtruction of Law as to Torts, 
Tout temps rift, 
And Uncore Priſt. 
Pleaded. 
At what Time. 
The Effect thereof after Verdict for De- 
fendant on the Tender. 
How the Pleading ſhall be, where he ſhall 
bring into Court the 
Money. 
Thing. 
Uncore priſt. 
Neceſſary to be pleaded. In what 
Caſes. | 
Actions, and how. 
At what Time pleadable. 


Town and County, 


Trade. 
W hat is within the Statute of 5 Eliz. cap 4 A 


What is an Uſing a Trade within the 5 EIN. 
cap 4. 
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Trade and Navigation. 
Traverſe. 


Service. 
Sufficient. What. . | 


In what Caſes a Man may uſe a Trade 
without Service. 
In what Caſes a Man may uſe ſeveral, and 
what Trades. 
Reſtriction. | 
Securities given in Reſtriction of Trade; 
Good. In what Caſes 
By Charter, Cuſtom, or By-Laws 
Proceedings and Pleadings. 
Forfeitures for uſing a Trade by 5 Elix. 
cap 4. 
Indictments or Informations as to uſing 
Trades. 


ty 


Caſes relating thereto. 


Notes and Rules. 
Of the Inducement to Traverſe. 
Traverſable. What. 
Cauſe. 
Command. 
Dates and Delivery. 
Day or Time. 
Inducement. 
Intention. 
Matter or Thing alleg'd, or Matter or 
Thing not alleg'd. 
Names &c. 
Offices, Preſentments &c. 
Place. See (M) and (N) 
Suppoſal. See (C. b) 
Things doubtful to the Jurors 
Other Things in general. 
Of the Place In what Caſes. 
Neceſſary. 
Good. 
In what Caſes the 
Abatement, 
Entry, or Gift in Tail. 
or Dying ſeiſed &c. | 
Conveyance ſhall be travers'd. 
Deſcent or Gift in Tail. 
Diſſeiſin 
or Conveyance, as Releaſe &c. 
or Deſcent. 
or Dying ſeiſed. 
D ed 
or Deſcent. 
or Gift in Tail. | 
or Meſne Conveyance 
Fecffment 
or Diſſeiſin. 
or Dying ſeiſed &c. 


or Que Eſtate &c. 
1 


or Meſne Conveyance. 
or Reverſion. 
Matter of Record, or Matter in Fact. 
Que Eſtate or Confirmation. 
Seiſin in Fee 
or Conveyance. 
or Seiſin in Tail, or Franktenement. 
Seiſin or Tenure. 
Sole or Joint. 
In general. 
Title or Intruſion. 
Neceſſary. 
In what Caſes. 
Where there is a Confeſſing and Ayoid- 
ing. 
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Good or not. 
Where there isa Confeſſing and Avoid. 


or neceſſary. Where the Writ or Count 

is of more or leſs than it ought. 

Not Good. By its not anſwering the 
Point of the Writ, or being too ge- 


ing. R. a 
Where the Party may wage his Law. S. a 
T 


neral. U. a 
Of immaterial Traverſes. W. a 
How. om” 
General or Special. And where it amounts 


only to the general Iſſue. X. a 
As to the Time. Where it muſt be of the 
Time before ; or of the Time after; or 
of the Time before and after. Y. a 


Where the King is Party. Z. a 
Where both Parties claim by one and the 
ſame Perſon. A. b 


Where ſeveral Things of the ſame Nature 
are traverſable, which of them ſhall be 
travers'd firſt. B 
Suppoſal of the Writ traverſable. In what 
Caſes. C 
By whom, or in whoſe Name to be taken. 
Plainciff &c or Defendant, Tenant &c. D. b 


How much. E.b 
What muſt be alleg'd, tho” it be not tra- 
verſable. | F. b 
What Thing is traverſable in one Action 
which is not ſo in another. G. b 
By what Words, or what will amount to a 
Traverſe. | | H. b 
Aliter, vel alio Modo. Good or neceſſary. 
In what Caſes. I. b 
Modo & Forma. Neceſſary or Good. In 
what Caſes. K. b 
Traverſe upon a Traverſe. Neceſſary, or 
good, or not. L. b 
Two ſeveral Traverſes, or more. M. b 


Parcel. Where one Thing being Parcelof 
another is travers d, How it may be. 


Without making Title. In what Caſes it 


may be. O. b 
What Plea may be pleaded at the ſame 
Time. P. b 
III Traverſes Aided by what. Ab 
Trealure Trove. A 


Trees. 


Diſputes as to Trees. 

Between 

Leſſor and Leſſee. 

Lord and Freeholder. 

Tenants in Common. 

Tenant for Life, and Remainder-man, 

or Reverſion in Fee. 

Neighbours. 
Power of Truſtees as to cutting Trees. 
Strangers. 

Who ſhall have Trees cut down by 
Strangers. And what Remedy Leſſor 
or Leſſee has for cutting them. 

Grant of Trees. 

By whom, and how. 
Windfalls, Dotards &c. 

Who ſhall have them. 1 
Timber Trees. | 

What are, and what ſhall be ſaid to be 
ſuch for a Collateral Reſpect. K 
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Trelpals, 


8. 


2 
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With their Diviſions and Subdivilions. 
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reſpals. 1 
What Act ſhall be ſaid to be a Treſpaſs. 
Want of Care to avoid an Act nor other- 
wiſe unlawfu} 
What ſhall be ſaid Treſpaſs, and what 
Felony. | | 
Treſpaſſor. Who. 0 
By Conſent, Agreement, or Sufferance &c. 
Aſſault and Menace. What. 


Bartery. 
uſtification. 3 
What will be good Cauſe of Juftifica- 
tion | 
Aſſault to the Perſon. — 


Defence of Goods. 


By what Perſon in Defence of an- ; 


other. 
Aſſault and Battery. 
Declaration. Good or not. 
Pleadings | 
Good or not. 
138 Good or not. 
e ſon tort Demeſne. 
A good Plea. In what Caſes, 
De ſon Aſſault Demefne. 
A good Plea, In what Caſes. 
Replication. Good or nor. 
Judgment. Damages how ; And where 
there are ſeveral Defendants who plead 
ſeveral Pleas, and one or more is found 
uilty of the Battery, and others of the 
Aſlault only. See ges. 
Clauſum fregit. 
Who ſhall have it in reſpect of Eſtate. 
With Continuando. 
Of what Thing it may be. 
At what Time it lies. 
Pleadings. 4 
In Foreſt, Park, Warren &c. See Park (E) 
De Uxore Abducta cum bonis Viri. And 


Pleadings. L. 2 
For intermeddling with the Feme. In what 

Caſes it lies. 3 
Quare Filium & Hæredem rapuit &c. or 

other Injuries done to a Child. L. 4 


Threatning the Plaintiff's Tenants ſo as they 
depart. And 1 
Beating Servants, and taking them out of 
their Service. And Pleadings. 
Lies. | 
For whom. 
In reſpect of 
Special or general Property. 
Eſtate. 
inſt whom. 


Commander and Servant. 5 


An After-Treſpaſſor. 
Feoffee of Diſſeiſor &c. Perſons in by 


Title. R. 


In Reſpect of Intereſt. 5 
Sheriff, or other Officer of a Court. 
Officers; for Acts done by Virtue of 


their Office. : Q. a 
In what Caſes, and at what Time Treſ- 
ſs lies; where the Matter is Felony. V. 3 
what Things it lies, Z 
At what Time. A. a 
After Reſtitution for Treſpaſs done 
Meſne. See (TI) 
Before the Plaintift had any Poſſeſſion 
of the Thing taken. Aa. 2 


X 4 


A. 2 
uſtification. What will be good Cauſe E 
Y What. A. 3 


C. 
Entry into Land. 1 G. 
5 x 


OQ © ©Q 8 
wn 


G. 10 


L.6 


x3 


ky 


H 


A 

I 
K 
I. 2 
By 


2 


> 9 


Qt 


x| 
+ WF 


+» © ww HO 


Poſſeſſion. What is ſufficient Poſſeſſion of 
Land to maintain the Action. 8. 
By Relation. And after Reſtitution for 
Treſpaſs done Meſhe. s 
Treſpafs 
or Detinue. + D990 age « 
Not Caſe. See Action (M. c) V. 2 
Or Trover. Y 4 
Impriſonment 
Juſtifiable 
By Officers. | 
Upon Warrants. 
Pleadings. | 
Without Warrant. Pleadings. 
By others, 
Pleadings. 
By Aiders of Officers. 
For what Cauſes. 
Treſpaſs. . 
Juſtifable. 
In what Cafes. 
By Office rs. 
By Warrant. F. 
In Execution of Process. 
Pleadings. F. 
By Aider of Officers. F. 
For the Publick Good. B. 
Upon Default or Act of the Plain- 
tiff himſelf, I. a 
As incident to another Thing. M. a 
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* 
Lord or Reverſioner. Entry. M. a. 


Command. And Pleadings. M. a 
Licence. And Pleadings. ; 
Pleadings. M. a, 
W hat 


Entry into Land or Houſe. H. a. 
Retaking Goods in what Caſes. H. a. 
Plea, good in Treſpaſs for taking 

a. 


1 
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and retaking Goods. 
Things of * 5 
Ry K. a 
harity. Ka.z 
Ab Initio. : 
What will make one Treſpaſſer ab 
Initio. Officers or others. G. a 
Excuſable 
By what Act or Thing. N. a 
Diſcharg'd 
By whar. 
Death, 5 
Matter Ex poſt Facto. P. a 
Defeated by 
Act ot 
the Party. P. a. 2 
A Stranger. | P.a. 3 
Acts done by Virtue of an Office. * 
One or ſeveral Treſpaſſes. What ſhall be 
{aid to be. Q. a. 2 
Vi & Armis. 
In what Caſes it muſt be Vi & Armis. 
In reſpect of the 
Perſons. Qa. 3 
Thing &c. Q a. 4 
Contra Pacem. In what Caſes it ſhal 
be Contra Pacem. "0: 9 
Writ or Declaration. Good or not. Wo 6 
Pleadings. 


Good or not ; And what ſhall be a good 


Plea. Q a. 7 
How. Where there is a Diſſeiſin and | 
Re-entry. Qa 8 


b Bar, 
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'A TABLE of the ſeveral TITLES, 5 
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Bar. What ſerting forth of Title is ſuffi- 
What ſhall be a good Bar. R. a cient. B. b 
Tender. S. a] His Franktenement. That the Place where 
New Bar &c. Pleadable in what Caſes. T. a &c. is his Franktenement, or the Frank- 
By Que Eſtate; Good or not U. a tenement of his Maſter. C. b 
Regreſs. In what Caſes a Regreſs muſt be Ill, for Want of Certainty. D. b 
pleaded. U. a2] Traverſe. 85 
Abatement. W har is a good Plea in Abate- Neceſſary. In what Caſes. E. b 
ment of the Writ. va. 3 Good. 
Where there is a New Aſſignment. Ua. 4 In reſpect of the Thing. F. b 
Quæ eſt eadem Tranſgreſſio. Good or ne- Of the Command. 
ceſſary, in what Caſes. W.a Good or neceſſary. In what Caſes. G. b 
Giving a Name to the Place where the Of the Day or Time. 
Treſpaſs was done. In what Caſes, and Good or neceſſary. In what Caſes. H. b 
How. Xa Of the Place. 
Deed of the Anceſtor. V. a Neceſſary in what Caſes. I. b 
Title. Good or not. K. b 
In what Caſes a Title muſt be ſhewn in Prohibited or puniſh'd by Statute. L. b 
the Count, or after Pleadings Z a 


Plea good, without ſhewing Title in 
himſelf, or Authority from him who 
has. A. b 
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(A) Caſes relating to Stocks in Companies. 


I. Dminiftrator durante Minore Aftate ſells the Infant's Stock in the 

Eaſt-India Company to B. and C. two Members of the ſaid 
Company, who had Notice that it was not the Adminiſtrator's Eſtate, 
as appears by the Entries in the Company's Books; Decreed, that it was 
fraudulent, and an Account to be taken, Fin. R. 298. Paſch. 29 Car. 2. 
Munn & Brown v. Eaſt-India Company, Dunkin & al. 

2. A. having got Letters of Adwiniflration upon a falſe Suggeſtion, was 
admitted to certain Stock of the Inteſtate's in the Eaſt- India Company; 
but upon an Appeal the Adminiſtration was repealed and avoided ab Ini- 
tio : One, who was privy to the Fraud in getting the Adminiſtration grant- 
ed to A. purchaſed a Transſer of the Stock from A. and an Entry was 
made thereof in the Company's Books. On a Bill brought by the right- 
tul Executor, the Court decreed the ſaid Stock to be transferr'd back to 
the Plaintiff, and the Adminiſtrator of the Purchaſor to account for Divi- 
dends received by him, to far as he has Aſſets, Niſi Cauſa &c. Fin. Rep. 
430. Mich. 31 Car. 2. Johnſon v. the Eaſt-India Company and Cheſter. 

3. A Man ſold another ſo many Shares in Eaſt-India Stock, if the other Carth. 268. 
approved of his Bargain, and demanded it Ore tenus, or by Note in Writing S. C. 
left at the Eaſt-India Houſe before ſuch a Day, and pleads that licer he de- 
manded it Ore tenus, and by Note in Writing at the Eaſt-India Houſe, 
the Defendant had nortransterr'd it &c. Upon which the Defendant de- 
murr'd, and objected, that licet the Note in Writing ought to be left at 
the Eaſt- India Houſe, yet the Demand Ore tenus could not be left there ; 
and therefore the Demand Ore tenus is nor reſtrained to the Eaſt-India 
Houſe, but ought to be perſonal, and the Words (left at the Eaſt-India 
Houſe) ſhall be applied to that which might be left there, which is the 
Demand by Note in Writing: But after being twice moved, it was ad- 


Judged for the Plaintiff, the conſtant Practice us an Expoſition of 


theſe Words. Skin. 391. Mich. 5 W. & M. B. R. Hall and Cupper. 
4. By 8&9 9 V. z. cap. 30. Every Policy, Contract Ec. made, or to be A. in Confi- 


made, and which by the Tenor thereof is to be performed after 1/4 May 169, 2 
upon which any Premium already is, or hereafter ſhall be given or paid for Li- him by B. 
berty to put upon, deliver, receive, accept, or refuſe any Share or Intereſt in aſſum'd on 
any Foint Stock, Tallies Sc. or Bank Bills whatſoever, other than ſuch Con- the 29th Oc- 
tracts &c. as are to be perform'd within 3 Days from the Time of the Make aer 1696, to 


ing, ſpall be utterly null and void to all Intents. WE ok 


to B. for the 
Sum of 365 1. at any Time <vben requeſted before the 10th ND May then next enſuing. The Queſtion 
was, W Sos b made 25 G 1550 by ek 4s) had Time to requeſt the Aſſignment of 
the Bank Stock till 10 May 1697, was within the Statute, and made void thereby. The Court de- 
livered no Opinion, but Northey argued that it was not; for this is not a Contract, which by the Te- 
nor of it is to be performed after the 10th Day of May 1697 ; For altho' the Plaintiff had Liberty to 
perform the Requeſt of the Aſſignment of the Bank-Stock to him until the 1oth Day of May 1697, 
which was 9 Days after the Act took Place, yet ſuch Requeſt might be made before the 1ſt of May, 
and ſo the Contract, by the Tenor of it, was not to be performed after the iſt Day of May; for a 
Contract to be performed after the 1ſt Day of May, is intendable of ſuch a Contract which of Neceſ- 
ſity ought to be performed after that Day, and cannot be performed before; but a Contract perform- 
able as well before as after that Day, at the Election of the Party, is not within the Act of Parliament 
but is Caſus omifſus; and he compared it to a Caſe upon the Statute of 29 Car. 2. cap. 3. of Frauds an 
Perjuries, by which it is enacted, That no Action ſhall be brought &c. whereby to charge any Per- 
ſon &c. upon any Agreement which is not to be 5 tg within a Year from the making thereof, _ ' 


* . 
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leſs the Agreement be in Writing; and an Action was brought, upon an Agreement by the Defendant 
to pay ſo much upon his Marriage, but without any Writing or Memorandum of the Agreement ; and 
the Defendant did not marry within the Year: Upon the Trial at Guildhall before Holt Ch. J. he was 
in Doubt whether that Agreement was. within the Statute, and whether it ought not to have been b 
Writing? And ordered that the Opinion of the Judges of the Court ſhould be taken. And by the 
major Part of the Judges in B R. it was reſolved, 'T hat this was Caſus omiſſus; for that the Defen- 
dant might have married within the Year; and fo it was not an Agreement which was not to be per- 
formed within a Year, and by Conſequence was not ſuch an Agreement as was intended hy the Act of 
Parliament: And he ſaid he did not fee any Diverſity between the Caſes. Comyns's Rep. 49, 50. pl. 

2. Hill 9 W. 3. in B. R. Anon. Ld. Raym. Rep. 316, 317. Smith v. Weſtall, S. C. And 
Holt Ch. I. was of Opinion, That if the Requeſt had been before the 1ſt of any" and the Contract per- 
form'd, it had been good; but if mo Requeſt was made before the 1ſt of May, the Contract being per- 
formable afterwards, was within the Intent of the Act. And in Fact no Reqneſt appeared to have 
been made before the iſt of May. And therefore Judgment was for the Defendant, who had pleaded 
the Act of Parliament. | 


| In Aſſumpſit, upon a ſpecial Promiſe to transfer Stock in k the Plaintiff declared upon an 
; Agrecment in Writing, by which the Defendant agreed in 1692, in Conſideration of to transfer 
ö {o much Stock to the Plaintiff, or Order, aon Requeſt; and he ſhew'd a Requeſt &c. and 


averr'd that the Defendant had not transferr'd he Defendant pleaded the Act of 8 & 9 of this King, 
cap. 32. againſt Stockjobbing ; the Plainrift demurr'd. And it was urg'd, that this Contract was within 
the ſaid Act, becauſe, it may be, the Transfer was not to be made before the . 
But per Holt, The ſaid Act ſhall be taken ſtrictly, becauſe it deſtroys Bargains; and therefore if the 
Requeſt was before the ſaid Day, it is well enough. Judgment niſi &c. for the Plaintiff. Ld Raym: 
Rep. 673,674. Eaſter 13 W. 3. Mitchell v. Broughton. | | 


5. In Covenant by A. againſt B. upon Articles of Agreement A. de- 
clares, that it was covenanted and agreed between him and B. that in 
Conſideration of 20, Guineas by B. to him then paid, A. ſhould transfer 
to B before, or upon the 19th of November 1695, 1000 J. Bank Stock; and 
that B. covenanted with A. to accept it upon Notice of 3 Days, and to pay 
to A. for it 9401. and then A. avers, that no Bank Stock is transferrable 

Lau but in the Office of the Bank of England in the Preſence of both the Par- 
ties; and that he gave 3 Days Notice to B. that he would transfer to him 
the Bank Stock in the. Office of the Bank, the 19th of November; and 
that he attended there the whole Day to have transferr'd it, but that B. did 
not come to accept it, for which A. brings this Action for the 9401. &c. 
B. after Oyer of the Articles, pleads that A. nor none of his Aſigns, had 

l any Intereſt in any Bank Stock upon the 18th of November &c, A. demurs. 

| And the whole Court was of Opinion, that the Plea was ill, becauſe tho? 
| A. had not any Bank Stock upon the 18th of November, yet if he had 
it the 19th, he might have pertorm'd the Contract within the Time; for 
the Covenant was not, that he ſhould transfer any particular 1000 I. of 

Bank Stock, which he had at the Time of the Covenant, but any 1000 l. 

| of Stock. But then the whole Court held, 1ft. That this Action will 
not lie for the Plaintiff in this Caſe, becauſe it appears that he has not 

i transſerr'd; and without Transfer B. is not bound to pay the Money; 

for the Money was to be paid upon the Transfer: And therefore no 
Transfer, no Money. And cited Co. Litt. 304. Dyer 311. 2 Mod. 266. 
Dtway v. Yoldips, But the Matter in the Declaration might have 
been a good Excule for the Plaintiff, if the Defendant had ſued him for 
not transferring the Bank Stock; or the Plaintiff might have aſſign'd his 
Breach in the Non- acceptance of the Stock by the Defendant. Ld. 
Raym. Rep. 440. Paſch. 11 W. 3. Shales v. Seignoret. | 
6. The Court held alſo, That it did at appear to them but that the 
Bank Stock was transferrable at another Place than at the Office of the Bank ; 
for tho* the At ſays, That no Transfer ſhall be but as the King ſhall ap- 
Point, and the King has appointed it to be at the Office of the Bank, and not 
in any other Place, yet that ought to have been pleaded, or otherwiſe the 

Court cannot take Notice of it; and therefore, notwithſtanding any 

Thing that appears here to the contrary, the 'Transſer might have been 

in any other Place, and then a Tender ought to have been made to the 

Perſon. Ld: Raym. Rep. 441. Shales v. Seignorer. 


3 __ 7. It is to be admitted, That when Money was to be paid upon the trans- 
Wr ferring of the Stock, or doing any other Thing, it he that is to make the 


35 appear. 
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Transfer, or do ſuch other Thing, makes Tender, and the other re- Ld. Raym, 
ſuſes, then he is as much intitled to the Money as if the Transfer or other Rep. 686. 
Thing had been actually done; for tho the Words be, That the Money I. by Hol 
ſpall be paid upon the Transfer, yet if the Party does all that lies in him, Ch. J. who 
he is thereupon as much intitled to the Money, as it he had done all et- delivered the 
fectually; Fer Holt Ch. J. in delivering the Opinion of the Court. x2 Reaſons of 
Mod. 530. Trin. 13 W. 3. in Caſe of Lancaſhire v. Killingworth. 3 
8. Defendant gave Bond to transfer 300 1. Eaſt-India Stock, on or be- 

fore zoth September next. The Stock was much riſen in Value ſince the 
Agreement, yet Detendant was decreed to transfer 300 1. Stock in Spe- 
cie in a Fortnight, and to account for all Dividends made ſince the Time 
when he ought ro have transterr'd, and to pay Coſts at Law and here, 
or diſmiſs the Bill with Cotts. 2 Vern. 394. pl. 365. Mich. 1700, 
Gardner v. Pullen. | | 
9. An Agreement by Note ander Hand, in Conſideration of 2 Guineas 

aid down, to transfer Sourh-Sea Stock at a fix'd Price, at the End of 3 

Veeks, was decreed at the Rolls to be executed in Specie ; but on Appeal 
Lord Parker reverſed this Decree, and ſaid that a Court of Equity ought 
a10t to execute any of theſe Contracts, but to leave them to the Law, where 
the Party is to recover Damages, and with the Money may buy a like 
Quantity of another Perſon, and which will be all one. Wms's Rep. 
570. Mich. 1719. Cud v. Rutter. | 

Io. 7 Geo. 1. H. 2. F. 6. Such Perſons ( Brokers excepted) as ſince the 25th Truſtee of 

of March 1920, have borrowed Money of the Company upon Stock, who ſhall 1090 1. H F. 
pay to the Caſhier of the Company 10 per Cent. upon the Sums ſo borrowed, by — k, ca 
the 25th of Fune 1122, ſhall be diſcharged from all further Demands of the i, by = 2 
Company, and the Stock ſo pleaged ſhall ve abſolutely veſted in the Company. pany, at the 


The like Clauſe for Money borrowed on Subſcription Receipts. — — of fy 
a | | ue Jruſt, u 
received the Money. Afterwards this Act of Parliament enacted as above. The Truſtee r. BR I. 
tho Ceſty que Truſt forbid his doing it. On a hill by the Truſtee to be repaid this 101. per Cent. 
Ld. C. King decrecd it accordingly, with Intereſt and Coſts. 2 Wms's Rep. 453. Paſch. 1728. Balſh 
v. Hyham. - 

But if the Ceſty que Truſt had not only forbid the Payment, but Bad alſo offered Security to indemnify 
the T . it had been material; but the Truftee had good Reaſon to think he was liable to pay the 
whole Money borrowed. Per Ld. C. King. Ibid. 455. S. C. | 


| 11. By / Geo. t. Stat. 2. Par. 8. Every Contra? for the Sale or Pur- The Condi- 


chaſe of Yubſcriptions or Stock of the South Sea Company Sc. which ſpall not tion of a 


be compounded by the Parties thereto, or intereſted therein, on or before the 9 


29th of September 1121, or an Abſtra# or Memorial thereof, fg ned by the P. B. as Exe- 


Party intereſted therein, and who ſhall be minded to take Advantage of the cutor of 


ſame, ſhall be entered and regiſtered in 2 bich are thereby required to F. B. bei 
panies, 


be provided for that Purpoſe by the reſpective to whoſe Capital ſuch e N A 
Seck Sc. 45 or all 2 58 before the 1/# of November 112 ue 7 4 8 F | 
fault of ſuch Entry and Regiſter, every ſuch Contract, as to ſo much as ſhall ties 6th July, 
remain unperform d and not compounded, on or before the 29th of September ous " * 
1721, ſhall be void. And ſuch — 5 1 expreſs the Name of the Par- 4600 J. to be 
ties, or Perſons for whoſe Uſe or Benejit ſuch Contracts were made c. aſſign · d and 


fore 6th Auguſt next; and whereas ſoon after, the ſaid P. B. at the Requeſt of the Plaintiff and De- 
fendant, tranſcribed them in his own Name into the South Sea; Now if the Defendant, in Confidera- 
tion of a valuable Conſideration, ſhall transfer to the Plaintiff a Moiety of the ſaid Stock allowed by 
the S. S. Company for the ſame, then &c. And then pleaded, That the Contract betweerr the Plaintiff 
and Defendant was for Sale of S8. S. Stock, which was neither perform'd nor compounded before the 29th Sep- 
tember 1721, and that neither the Bond, with the Condition and Contract therein contained, or »þ 
Abſtraft or Memorial thereof, was regiſter'd before 1 November 1721 Kc. The Plaintiff replicd, 
That he, by Deed dated 27 October 1720, afhign'd the Bond, and all Benefits of the Stock &c. in the 
Condition mentioned, to William King for his own proper Uſe, who regiſter'd it &c. and Iſſue was 
iincd upon the Regiſtering. And on the Trial at Guild-hall, November 27. 1522. before Ld. Ch. ]. 
Pratt, it appeared upon he Ka iſter of the Aſſignment produced, that the Aſſignment cvas regiſtered, and 
ret the Bond; and the Ch |], ſaid, That the Bond and Condition which contained the Contract, ought 
ro have been regiſtered: Then a Regiſter of the Bond and Condition was produced, hut it did not p- 

peur to whoſe Uſe the Contract was made; and it is not enough, that it is ſaid in rhe Aſſignment, tbñat 
It 


* 


Chancery, in Court of C. B. and after wards at Serjeant's-Inn before a 


4 Stocks. 
fr was to the Uſe of the Plaintift, tho“ the Aſſignment was alſo regiſter'd ; for that is only a Recital in 


the Deed of Aſſignment, but by the Statute, it muſt appear by the Regiſter itſelf to xvhoſe Uſe the Contract 
was made. And to this Opinlon the Ch. J. adhered, but on the P Fel 


s$ Importunity permitted a 
Caſe to be made, which was never argued ; but the Plaintiff commenced a new Action in C. B. upon 
__ a ſpecial Verdict was found. myns's Rep. 365, 366. pl. 182. Mich. 9 Geo. B. R. Rogers v. 
Wilſon. 

Covenant upon an Indenture, dated the 19th Auguſt 1720, made between the Plaintiff of 
the one Part, and the Defendant of the other, whereby the Plaintiff, in Conſideration of 1436 1. 10s. to 
be paid to him, as therein after mentioned by the Defendant, covenanted for himſelf &c. that he, his 
Executors &c. ſhould, on or before the 25th of March next enſuing „„ &c. to the Defendant, his 
Executors, Adminiſtrators, and Aſſigns, all ſuch Stock, Bonds, Notes, Bills, and Money, as the H. F. 
Company ſbould allow, deliver, and pay, to the Proprietors of Lottery Annuities, for 1277 I. 1s, 6 d 7 drag 
Stock in the Lottery Annuities at 5 per Cent. hen already ſubſcribed into the ſaid Company by, or in the Name 
of the ſaid Plaintiff, with all Dividends, Profits &c. And the Defendant, in Conſideration of the Pre- 
miſſes, for himſelt &c. covenanted with the Plaintiff, that be &c. aul, within the Time aforeſaid, ac- 
cept all the ſaid Stock, Bonds &c. which ſhould be given by the 8. S. Company for the 1277 J. 15. 6 d. 
Lottery Annuities &c. and would pay 14361. 10s. for the ſame; and for Non-payment the Action was 
brought. After Oyer the Defendant pleaded, That neither the Contract in the Declaration mentioned, nor 
any Abſtract or Memorial thereof, was entered in the S. S. Company's Books, as is required by this Statute. 
Plaintiff took Iſſue, which being tried before Ld. Ch. J. Pratt, the Plaintiff produced the Regiſter-Bock 
of the F. S. Company, ul erein a Copy of the Contract was entered verbatim, under which was ſubſcribed, 
« This ts {or my proper Uſe and Benefit,” which was ſubſcribed by the Plaintiff with his own Name, viz. 
« Philip Wilkinſon.” It was inſiſted for the Defendant, That the Words of the Act were plain, that the 
Name of the Perſon for whoſe Uſe or Benefit the Contract was made, muſt be expreſs'd, which refers 
to the Time of making the Contract; and the Act intended ſo, becauſe it deſigned to diſcover what 
Contracts were made for any of the Directors, who were ſo cunning, that they made none in their 
own Names: But yet, as this Regiſter is, this Contract might be made for the Benefit of a Director, 
who after might releaſe his _— or Right, to the Plaintift; and yet the Regiſter will be true. But 
for the Plaintiff it was argued, That the Preamble to this Clauſe ſhew'd what the Deſign of the Par- 
liament was, viz. for preventing a Multiplicity of vexatious and doubtful Suits concerning theſe Con- 
tracts, in Law or Equity; therefore it directed, that the Name of the Perſon: for whoſe Uſe or Bene- 
fit ſuch Contracts were made, ſhould be va ar in the Entry and Regiſter, that the Defendant might 
know who had a Demand upon him ; which in this Caſe the Defendare did, the intire Contract bein 
regiſter d; and by the Import of the Deed ir appears to be for the Plaintiff's Benefit And of that Opi- 
nion was the Court; and Raymond J. ſaid, that this Act being Ex poſt facto, the Conſtruction of the 
Words ought not to be ſtrained, in order to defeat a Contra, to the Benefit whereof the EY was well in- 
titled at the Time the Contract was made Judgment was given for the Plaintiff. 2 Ld. Raym. Rep. 
1550 &c, Eaſter 10 Geo. Wilkinſon v. Sir Peter Meyer. S. C 8 Mod. 232. ſays, That by 3 


| n ainſt the Ch. Juſtice, this was held to be a good Contract, and well entered in the 8 S. 
S3 


or the whole Agreement was regiſter'd, and by Conſequence it muſt be ſhew'd who had a 
Right to demand the Money; That the Intent of the Legiſlature was only ts ſhew, that there was a good 
and ſolemn Contract, ſo that People might not be troubled with every trifling Bargain made at that Time, 
but only upon legal Contracts, which were to be regiſtered; and what was done by the Plaintiff, 


' ſhews that this Contract was for his Benefit, and that he is the Perſon that had the Right. Judgment 


for the Plaintiff. 


In this Caſe 12. In Aſſump/it for 580 1. for 10 Shares in the Stock of the Company 


8 of Copper- mines, the Defendant pleaded Non aſſumpſit. Upon the Trial 


myns, Arg. there was Proof of a Contract, according to the Declaration, but there 


the Caſe of Was no Memorandum in Writing, nor any Earneſt paid, fo that the 


Nunns v. Queſtion was upon the Stature 29 Car. 2. of Frauds &c. whether this 
oo, 9 Contract, being for more than 101. be good? King Ch. J. before whom 
TG * * this was tried, doubting, it was made a Caſe, and 2 before the 

a. i | the Judges of 
which he England. And upon Argument there, the Judges being divided in Opi- 
_ OW nion, it was adjourn'd. Comyns's Rep. 354 &c. pl. 178. Mich. 4 Geo. 


declared by 1. Pickering v. Appleby. 


Lord C. | 
Cowper, That a Plea of the Statute to a Bill for Performance of a Contract for 4000 1. S. S. Stock, 
ought to be allowed. Ibid. 536, 537. 


13. A. by Deed poll covenanted to affign S. S. Stock to Defendant, as 
ſoon as the Books ot that Company were open; and Defendant covenanred, 
in Conſideration there, to accept the Receipts, and to pay 9501. to A. 
on the 10th of November following; afterwards by Act of Parliament the 

Company were prohibited to give any Receipts for ſo long Time. The 
Time expires for the Payment, and A. brings Covenant for the Money: 
But adjudged, that it being only a Deed poll, it is for that Reaſon the 


Deed 


Stocks. 5 
Deed of the Defendant only; and therefore the Covenants cannot be 
mutual: And it would be hard that A. thould maintain this Action for 
the Money, before he transfers, or tenders to transfer, the Stock, when 
Detendant has no Remedy to recover it at Law, bur only a Right to 
have it decreed to him in Equity; and Judgment tor Defendant. 8 Mod. 
41. Paſch. J Geo. 1722. Lock v. Wright. | 
14. A. by Articles of Agreement, covenants on ſuch a Day to transfer & Mod. 292. 
ſo much Stock, on Payment of 1638 I. and the Defendant covenants to ac- G '? 
cept the ſame, and then to pay the Money at or before the Shutting up the & P Au 
Books tor the Chriſtmas Dividend; and agreed further, that it Deten- ſuch another 
dant did not accept ir, the Plaintiff might tell it, and the Loſs or Profir 1 in 
to be accounted tor ; Bond was given tor Performance. Per 3 Juſt. againſt - a 1, Shel 
Eyre, Theſe are independent Covenants, and not mutual, and Plaintiff bun „ 
need nor ſet forth any Tender to transter, becauſe it was to be trans- Stapleton.— 
ferr'd on Payment, and ſo Detendant made himſelf the 1ſt Agent; and This Re- 
ſo revers'd a Judgment in C. B. 8 Mod. 68. Paſch. 8 Geo. 1923. Wivel verfal was 


\ revers'd in 
v. Stapleton, Dom. Proc. 


becauſe the 
Reſidue of the Money was not due till he made a legal Tender of the Stock, and Defendant made De- 
fault; and for not ſhe wing this, the Breach was not ſuthciently laid. Ibid. 381. Trin. 11 Geo. 1726. 
Wivel v, Stapleton, 


IS. Cn of S. S. Company received Money for a Subſcription, but did 
not enter Reſpondents Names in the Book; the Reſpondents recovered 
the Money againſt the Company. MS. Tab. Tir. Stocks, pl. 1. cites 
March 6. 1722. S. S. Company v. Curſon. 
16. Chancery will compel, or ſupply the Want of a Transfer of Stock. 
Per Parker C. 10 Mod. 498. Trin. 8 Geo. 1. Cock v. Goodtellow, 

17. Plaintiff covenanted by Indenture 20 transfer S. S. Stock to De- Judgment 
fendanr, on or before September 21. and the Defendam covenanted to pay the —_ _— 
Plaintiff 8500 I. on or before the ſaid Day, and gave Bond for Performance 1yjq, 106. — 
of the ſaid Covenant: In Debt on the Bond the Plaintiff ſer forth all this This Caſe 
Matter, and that Pro & in conſideratione Præmiſſorum, the Detendant co- was com- 
venanted to pay the Money, and that he was ready at the Time and ug 2 
Place agreed &c. and that Defendant, or any for him, was not there to I ancaſhire 
receive. On a Demurrer it was adjudged, That theſe were mutual Co- „ Killing- 
venants, the Transfer being to be made on a certain Day and Place; and worth. 
tho* in ſome Caſes the Word (Pro) makes a Condition precedent, ſo that ee 4 
the Plaintiff muſt aver Performance, yet ir is not ſo here; for Pro here ct to 
makes the Covenants mutual, viz. The Plaintiff is to transfer (Pro) the tansfer S. 8. 
Money, and the Defendant is to pay Pro the Transfer, and this reduces it Stock before | 
to mutual Covenants, for which each has a proper Remedy for Non- 3 
performance. 8 Mod. 105. Mich. 9 Geo. 1723. Blackwell v. Naſh. © itbin 4 

| Days after, 
and Defendant covenants to accept and pay Infra Tempus prædict. Per Cur. It is a mutual Covenant, and 
Plaintiff need not to lay any Requeſt, or plead himſelf ready &c. For the Time is not indefinite, as ſug- 
geſted, becauſe Defendant was to accept and pay Infra Tempus predict. which mult be within 4 Days; 
and therefore no Occaſion to aver a Requeſt : It is the ſame Caſe with that of Blackwell v. Nath, 
only in that Caſe One Day was appointed, and here are 4 Days. 8 Mod. 173. Trin 9 Geo. 1724. Wil- 
kinſon v. Meyer. | YES | 


18. Purchaſe of Refuſal of Stock in the Year 1720, good. MS. Tab. 
Tir. Stocks, pl. 2. cites Feb. 10. 1723. iy 
19. A. by Deed poll covenants to pay 15000 1. for ſo much Stock in 
S. S. Company, which Plaintiff covenanted to transfer on Sept. 21, and at 
ſuch a Place, when and where Defendant covenanted to recerve the Stock. 
Per Cur. There muſt be a Tender to transfer, tho' an actual Transfer is 
not neceſſary, unleſs Defendant had been ready at the Time and Place 
to receive it; and if ſo, then the Tender muſt be the laſt Hour of the 
Day on which, and that Time muſt be laid in the Declaration. 8 Mod. 
218. Hill. 10 Geo. 1724. Mordant v. Small. . 
Kg | r © "ol 20. Articles 


0 Stocks. 


Comyns's 


20, Articles were drawn for Stock in the Luſtring Company at 581. 
a Share, and the Money to be paid, and Transfer to be made on the next 
opening of the Company's Books. But at a Meeting tor ſealing the Articles, 
the Seller inſiſteũ that the 2 be paid at a Day certain, whether the 
Books opened or not; and an Indorſement was made accordingly, and both exe- 
cuted. Afterwards a Stop was put by Parliament to any further Transfers 
or Dealings with thoſe Bubbles. The Books were never opened atter- 
wards. The Vendor in an Action at Law recovered; but on the Ven- 
dee's bringing a Bill in Chancery, an x be ng) was granted ; and upon 
hearing the Cauſe, the Maſter of the Rolls ſaid it was againſt natural 
Juſtice, that any one ſhould pay for a Bargain which he cannot have; 
that there ought to be Quid pro _ whereas in this Caſe Defendant 
had ſold the Plaintiff a Bubble or Moonſhine ; that the Defendant was 
the chief Actor, that he went to Market with this Bubble; and that 
lince no Transfer can be made, he granted a perpetual 12 and 
ordered the Defendant, at the Plaintiff's Charge, to enter Satisfaction on 
the Judgment. And afterwards the Cauſe came on to be re-heard by 
Lord C. King, who made no Decree, bur ſaid he could not divide the 
Loſs, and recommended an Agreement, and to ſhare the Difference, 2 
Wrms's Rep. 21). Paſch. 1724. Stent v. Baylis. | 

21. Mortgagee of S. S. Stock ſells Part; he was liable to Account. 


Rep. 393. pl. MS. Tab. Tit. Stocks, pl. 3. cites May 10. 127). Harriſon v. Franks. 


193. Harri- 


ſon, and Hart, and Franks, 8 C. in the Exchequer, Mich. 13 Geo. 1. an Account was directed for 
all Monies received on the Sale, notwithſtanding the Day of Redemption was paſt. 


22. In an Action upon a S. S. Contract the Declaration ſer forth, that 
the Plaintiff was bound to transfer 8001. Stock, and the Defendant to 
pay 58001. That 2 reciprocal Notes were given for that Purpoſe; and 
that the Plaintiff was ready to make a Tender of it at the Day, but that 
the Detendant was not there; and therefore demands the Money, Two 
Things were moved in Arreſt of Judgment; one was, that the Contract 
was not regiſtered, purſuant tothe Statute of 7 Geo. 1. but only the Pro- 
miſſory Note of 5800 1. and not the Note, which the Plaintiff gave for trans- 
ferring; ſo that the full Contract was not regiſter d. And as to what 
the other Side might ſay, That it was not in their Power to regiſter 
more than what was in their own Hands, they anſwered, That they 
might at leaſt have regiſter'd a Memorial, or Abſtract of the Whole; and 
the Act gives them a Power to regiſter the Contract itſelf, or a Memo- 
rial of it, at their Election. Now that the whole Contract was not re- 
eres by regiſtering this Note only, they ſaid was plain ; for the 

Vords of the Note are, J 2 to accept of 8001. F. S. Stock, and to pay 
5800 J. for the ſame; and ſo nothing was regiſtered that imported any 
Contract on the Part of the Plaintiff; and therefore the whole was not 
regiſtered : That the Words (for the ſame) did not import a reciprocal 
Covenant; for it it did, then in an Action brought upon ſuch Note, you 
need not aver the tendering of the Stock, which it is evident in this Caſe 
you muſt. And took a Difference between Inſtruments, which contain 
reciprocal Covenants, or only a Covenant of one of the Parties; and cited 


7 Rep. 10. and the Caſe of Pordrige and Cole, and of Peters and 


 Dpey 2 Saund. Bur per tor. Cur. The Contract was well regiftered ; for 


it appeared by the Regiſter, that each Party was under mutual Covenants, 
inaſmuch as it appeared, that the Party regiſtering had accepted the 
Note, by which Acceptance he was neceſſarily bound; and ſaid, that 
this very Point was ruled thus at Niſi Prius, in the Caſe of ardey and 
Paterſon, Barnard. Rep. in B. R. 28, 29. Mich. x Geo. 2. Dorvill v. 


Ayneſworth. 


23. In 1720, H. the Defendant gave a Promiſſory Note to A. the Plain- 
tiff's Father, to pay him 110007. in caſe he would transfer to him 10001. 
Capital F. F. Stock, at or before the ſhutting up the Books for the then next 
Chriſtmas Dividend. A. accordingly ſent a Notice in Writing to H. that 
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he would transfer this Stock to him on the Friday or Saturday dae, being 
the Day for the ſhutting up the Books, The Plainriff avers in his Declara- 


tion, That A. was at the S. F. Houſe on the Day to make a Tender, but that 


neither H. nor any for him, was there to receive the Transfer: U 


which the Plaintiff, as Executor to A. brings this Action. The Plain- 


tiff gave in Evidence, that the uſual and only Time for making theſe Tenders 
was between the Hours of Nine and One; and that not ſo much as the trans- 


ferring any Stock can be made but between theſe Hours, unleſs in theſe particu- 


lar Days juſt before the ſhutting up the Books for the making of their Divi- 
dends. That A. had a Perſon ready to make this Tender all the Time between 
thoſe Hours; that 3 Calls accordingly were made, but that no Body came for 
H. to accept it. The Court ſaid, That this Matter was now brought to 
one ſingle Point of Law, whether upon the Face of the Plaintiff's own 
Evidence, it does not appear that the Tender was not good, inaſmuch as 
his Witneſſes admit, that the Time tor transferring Stock in theſe Days 
continues after the uſual Hours; and in Fact this Time continued till 
late in the Evening? Upon this Queſtion they were all of Opinion, 
That the Tender was not good; tor they ſaid, in all theſe Caſes the 
Tender of the Act muſt be made at the laſt Point in which the Act it- 
ſelf can be done. And this they ſaid was held in the Caſe of Lancaſhire 
and Killingworth ; fo chat this differs from the Tender of Rent: And 
therefore as the Law has appointed the Time tor this Tender, no Uſage 
to the contrary for a few Years can alter it; for this ſame Reaſon too 1s 
it, that Notice was wholly unneceſſary : W hereupon the Plaintiff was 
nonſuited. Barnard. Rep. in B. R. 95, 96. Mich. 2 Geo. 2. The Duke 
of Rutland v. Hodgſon. 


24. A. in Conſideration that B. would transfer to him ſo much Stock Ibid. 179. 
Mich. 6 Geo. 


leaded the Ge- Jastgiven 
neral Iſſue, the Plaintiff muſt have proved his Tender in that very parti- for the 


Name, but known by another W by ſome Means or other, 


ker, in order to ſell the ſame for him, which R. accordingly did. Both the 
E. H,'sdied. On a Bi n by the Repreſentative of the firſt E. H. 


made of it; and likewiſe ſeemed to incline, that the 27 might be 
liable, in caſe the Repreſentative of the laſs K. H. has not ſufficient Aſſets, 
becauſe they muſt be conſidered as Truſtees for the firſt E. H. at the 
Time he purchaſed this Stock; and as the ſame was transferr'd W 
a is 
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| Stopping Lights. 
his Privity, they . muſt be conſidered as continuing his Truſtees; but 
that it would be ſoon enough to determine this Point when an Account 
is 9 of the Aſſets. Barnard. Chan. Rep. 324. Hill. 1140, Harriſon 
v. Pryſe. | | 

26. If Stock belonging to a Teſtator is given by his Will, ſubje@ to a 
Contingency, the Court does not preſume that the Stock will always re- 
main in the ſame Plight; and if it is converted into other Stock, the 


Stock into which it is ſo converted, ſhall be ſubjetF to the ſame Contingency. 
Barnard. Chan. Rep. 422. Hill. 1740. Batten v. Whorewood. 


For more of Stock in General, See Oeviſe, Fraud, (U) pl. 1. Whit- 
acre v. W hitacre, Purchaſor (B) pl. 17. Monk v. Graham, South 
Sea, and other Proper Titles. 


Stopping Laghts. 


(A) By one who has Land adjoining. 


8. C cited 1. ASE was brought for Stopping Lights; the Defendant pleaded 
Yau 16. in Bar a Cuſtom within the Place where &c. Time out of Mind tor 
the Caſe of any Neighbour, that had Land lying before the Windows of another 
Moſely v. Neighbour, to cb/frutd? the Sight, by doingany 'Thing on his own Land. 
* eg Bur reſolved, That when a Man has a law ful Eaſement or Profit, by Pre- 
Hui. 126. in ſcription Time out of Mind, another Cuſtom, which is alſo Time out 
Caſe 42 of Mind, cannot take it away; for the one Cuſtom is as ancient as the 
v. Powell— other. And it may be that betore Time of Memory, the Owner of the 
_ — Land had granted to the Owner of the Houſe to have the ſaid Windows, 
Cac of without any Stopping of them; and ſo the Preſcription may have a law- 
Hughes v. ful Beginning; cited in Aldred's Caſe, 9 Rep. 58. as Trin. 29 Eliz. 
Kemiſu. B. R. the Caſe of Bland v. Moſely. 
Le. 168. pl. 2. If 2 Men be Owners of 2 Parcels of Land adjoining, and one of 
234. Bowry; them does build an Houſe upon his Land, and makes Windows and 
v. Pope, Lights looking into the others Lands, and this Houſe and the Lights 
S C. accord- have continued by the Space q 30 or 40 Tears, yet the other may, upon his 
own Land and Soil, law fully erect an Houſe or other Thing againſt the 
ſaid Lights and Windows, and the other can have no Action; for it was 
his Folly to build his Houſe ſo near to the other's Land. It was agreed 
by all the Juſtices, and adjudg'd accordingly. Nota, Cujus eſt ſolum, 
eſus eſt ſummitas uſque ad Calum. Temp. E. 1. Cro. E. 118. pl. z. 
ich. 30 & 31 Eliz. B. R. Bury v. Pope. 
Raym. 87. 3. If A. builds a new Houſe on Part of his Lands, and then ſells the 
uy ad v. Houſe to B. and the Lands to C. neither A. nor C. can obſtruct the 
Mich. 14 Lights. Lev. 122. Mich. 15 Car. 2. B. R. Palmer v. Fletcher. 


Car. 2. B. R. 
S. C. and there held by Twiſden and Windham, that the Vendee may build upon it; but Keylin 
contra. — Sid. 167. pl. 26. S. C and N 1 for the Plaintiff, Keeling dubitante, an 
the Ch. J. abſent. —Tbid. 227. pl. 22. S. C. but S. P. does not appear. 
If A. ſells the vacant Ground, and keeps the Houſe without reſerving the Benefit of the Lights, the 
Court doubted that Vendee might build ſo as to ſtop A.'s Lights, becauſe he parted with the 7 
| With- 


without reſerving the Benefits of Lights ; for this differs from Palmer and F letcher's Caſe. Per Cur. 6 


the Caſe of Fletcher v. Palmer, ut ſupra; but Twiſden contra. 


9 . 
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Mod. 314. Mich. 3 Ann. B. R. in Caſe of Tenant v. Golding. _—-S. P. by Keeling accordingly, in 
S. P. accordingly Le. 168. in 


Caſe of Bowry v. Pope. 


4. A Stranger having Land adjoining to a Houſe newly erected, may Sid 167. pl. 


obſtruct the Lights. Agreed by all; for che building a Houſe upon his 1 _ 
Lands, cannot hinder his Neighbour from doing what he will with his Twice) and 
own Lands. Lev. 122. Mich. 15 Car. B. R. Palmer v. Fletcher, — 

8 | 5 
Man builds a Houſe upon his own Ground, he that has the contiguous Ground may build upon it alſo, 
tho! he docs thereby ſtop the Lights of the other Hou'e ; for Cujus eſt Solum ejus eſt uſque ad Cœlum; 
and this holds, unleſs there be a Cuſtom to the contrary, as in London. Per Hale Ch. J. Vent. 239. 
Hill. 24 & 25 Car. 2. B.R. tn Caſe of Cox v. Matthews, 


5. But if the Houſe be ancient, ſo that he has gained Right in the Sid 167. pl. 


Lights by Preſcription, it is otherwiſe. Lev. 122. Palmer v. Fletcher. 38 and 


Tuwiſden and Windham J. Ibid. 227. pl. 22. S. C. but not S. P. 


(B) After Unity of Poſſeſſion. 


I. NO Houſes came into one Hand, and Windows &c. are altered, Mo. $66. pl. 
and then the Houſes are divided; the Lights cannot be refored 1195, J f. 

by Law, but mult be taken as they were at the Time of the laſt Diviſion ee 

and Conveyance, Hob. 131. pl. 173. Hill. 13 Jac. C. B. in the Caſe of ſhall never 

Robins v. Barnes. | abate the 
2. If I have an ancient Houſe and Lights, and I purchaſe the next Nulance. 

Houſe or Ground, where no Nuſance is done to my former Houſe, my 

Privilege againſt what I have purchaſed ceaſeth; tor I may uſe my own 

asI will. Now it I leaſe my former Houſe, I may build upon the lat- 

rer; Or if I leaſe my latter, he may build againſt me, as it may feem. 

Hob. 131. Robins v. Barns. | 


A 


— 


a (C) Stopping Lights in London. 


1. DV the Cuſtom of London a Man may build upon his o/d Founda- Yelv. 215, 


tion; and if there be 10 2 to the contrary, may ſtop up 216. Hill. 9 
his Neighbour's Windows: By this Cuſtom, if he make New Windows * B. R 4 
higher, the other may build up his Houſe higher, to deſtroy thoſe New ins. 


; | ingly.—— 
Windows. Godb. 183. pl. 262. Mich. 9 Jac. B. R. Hughes v. Keene. Bull. 115. 

; Paſch. 9 lac. 
Hughes v. Keymiſh, S. C. accordingly But in this Caſe Judgment was given againſt the Beke. 
dant, becauſe he did not ſer forth by Way of Pleading, that he erected this his new Building upon the old 
Foundation, as he ought to have done; and for this Omiſhon the Plea is not good, and ſo the Defen- 
dant has failed in his Juſtification. Bulft. 116. S. C. Yelv. 216. S. C. ſays, that Judgment was 
given againſt the Defendant, becauſe he did not anſwer the Offence laid to his Charge, which was the 
Buildiug upon the void Piece of Land, and thereby ſtopping the Plaintiff's Lights, whereas Defendant 
juſtified only by building upon the old Foundation, and thereby ſtopping the Plaintiff's Lights, which 
is not the Matter he was charg'd with, but quite different; and ſo the Point of the Action not anſwer'd. 
Quod Nota. Per tot. Cur, Yelverton was Counſel with the Defendant. 


2. A. and E. were Owners of 2 contiguous Houſes ; B. had Lights in 
his Houſe towards A.*s Yard, and A. made up Blinds. The Court of 
Aldermen, upon 19 Car. 2. cap. 3. ordered they ſhould be abated Fry 

D a Pro- 


10 Stopping Lights. 


ä 


a Prohibition was granted in B. R. for whatever they may do in their 
Inner Court by Quod Permittat, Where they have Power to determine 
real Actions, it is plain that the Court of Aldermen have no Power in 
this ſummary Way, unleſs by 19 Car. 2. cap. 3. and that gave them only 
a temporary Power during the Re- building ot the City. While the City 
was re-building they had Power to aſſign Lights, but by being once aſ- 
/iend, the Party gain'd a legal Title to them, and may maintain an Action 
at Common Law tor the Obſtruction, and the Court ot Aldermen have 
no tarther Power. 2 Salk. 425. Mich. ) W. 3. B. R. Arnot v. Brown. 


ww 


(D) Aclions at Law, or Suts in Equity. 


1. WAS ſeiſed of a Horſe and a narrow Slip of Land, and B. was 
e poſleſs'd es Orchard adjoining, and there eretied a Wood-pile, 
which darken'd the Plaintiff*s Lights ot his Hall and Chambers; where- 
upon A. brought Action on the Caſe ; and it was reſolved that the Action 
lies, and ſays that the ancient Form of the Action was ſignificant, viz. 
Quod Meſuagium horrida Tenebritate obſcuratum fuit; and cites 7 E. z. 
50. b. 22 H. 6. 14. (a) Per Markham. 11 H. 4. 47. 9 Rep. 57. b. 
58. Mich. 8 Jac. C. B. Aldred's Caſe, 
Roll Rep 2. In Caſe the Plaintiff declared, that he was ſeiſed of a Houſe and 
221. pl. 27. Chamber in N. and that A. was poſleſs'd of a Shed adjoining to the ſaid 
r Houſe, and 1 Sept. 40 Eliz. and Time whereof &c. there was a Window 
did not al. in the laid Houſe looking towards the ſaid Shed, by which Window, and by 
lege an no other Means, the Light came into the Chamber of the Houſe, and the 
Requeſtto ſaid A. 30 Sept. 40 Eliz. erected a Building upon the Shed ſo near to the 
Dogs wy Houſe, that it ſtopp'd all the Light of the ſaid Window, ſo as he loſt all 
and that his Light, and that che Defendant poſſeſs'd of the ſaid new Building, 
Coke had continued and not removed the ſaid new Erection, A. leas'd this 
thought the Shed ro B. who now dwelt in the ſaid Shed, and the Action being 
my . ooh brought againſt B. it was agreed by all the Court, that this Action lay 
cauſe no againſt him who erected it: But it was objected, That it lay not againit 
Act was the Deſeudant, who only is Leſſee for Jears, and Inhabitant there; and 
done by the that if the Plaintiff had any Remedy, it ſhould be a Quod Permittat 
Lane em againſt the Tenant of the Freehold. And to that Opinion Coke Ch. ]. 
a Continuance, g > : F 
and that he ſeemed to incline, but the other Juſtices doubred therein. Bur atterwards 
could not it appearing that the Plaintiff had procured Judgment to be entered 
Ge 15 without Motion to the Court, the Defendant was put to his Writ of Er- 
og foe & Tor. Cro. J. 373. pl. 3. Trin. 1 3 Jac. B. R. Ryppon v. Bowles. 
to an Action of Waſte to the Leſſor; Quod fuit conceſſum per Dodderidge; but they ſaid the 
Plaintiff might have an Aſſiſe of Nuſance againſt the Leſſor in this Caſe. S. P. and S. C. cited, and 
the Action being brought againſt the Leſſor, it was much debated whether it would lie againſt him, or 
not: And judgment was given for the Plaintiff; for admitting that the Action would fe againſt the 
Defendant, or 7 his Leſſee, then the Court held that the Plaintiff ſnall have his Election, aud a 
Recovery againſt the one would be a Far in an Action brought againſt the other. And it is very rea- 
ſonable that the Action ſhould lie againſt the Defendant, becauſe he erected it and for ſome Time con- 
tinued the Enjoyment of ir, and then demiſed it to the Leſſee rendring Rent; ſo that he has made an 
Agreement with the Leſſee that it ſhould continue, and he has a Rent for it. And Jud ment was 
given for the Plaintiff, Ld. Raym. Rep. 513. Hill. 13 W. 3. B. R. in Caſe of Roſe well v. Prior 
2 Salk. 460. S. C. 


3. If a Man has a vacant Piece of Ground, and builds thereupon, and 
that Houſe has very good Lights, and he lers this Houſe to another, and 
after he builds upon a contiguous Piece of Ground, or lets the Ground conti- 
guous to another, who builds thereupon to the Nuſance of the Lights of the 
firſt Houſe, the Leſſee of the firſt Houſe ſhall have an Action upon his 
Caſe againſt ſuch Builder &c. For the firſt Houſe was granted to him 

| wich 
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with all the Eaſements and Delights then belonging to it. Per Holt 
Ch. J. 6 Mod. 116. Hill. 2 Ann. B. R. in Caſe of Koſewell v. Prior. 
4. Bill in Chancery charged, that Plaintiff e 21g of a Meſſuage 

and Ground adjoining incloſed with a Wall, the Defendant proceeded to 

all down the Wall, and build upon the Ground ſo near the Plaintiff's 
. as to ſtop his Lighs; Defendant inſiſted that the Ground and Wall 
was his, and the raihng the Building could not obſtruct Plaintiff's 
Lights. And upon Affidavits ſupporting the Allegations of the Bill, an 
Injundtion was prayed to ſtay De fendant's Building &c. But denied by 
King C. becauſe it would be a derermining the Right upon Motion ; bur 
ordered that Defendant receive a Declaration in Treſpaſs or Ejettment, as 
ſoon as Plaintiff thinks proper that the Matter may receive Trial. Gibb, 
106. pl. 6. Mich. 3 Geo. 2. Bateman v. Johnſon, 


(E) Pleadings. See (A) llt. 


I. HERE one preſcribes to have Lights to his Houſe, and the other S. P. Per 
preſcribes zo flop them up; this is not good. Per Coke Ch. J. 3 Freem, 
Godb. 183. pl. 262. Mich. 9 Jac. B. R. in Caſe ot Hughes v. Keenes. 8 
6-6. 1 
Caſe of Hickman 5 N 


2. In Treſpaſs of Taking, Breaking, and Carrying away 12 Boards of the S. C cited 
Plaintiff's. The Defendant as to the Taking and Carrying away pleaded : Roll. R. 
Not guilty, and as to the Breaking he juſtified, becauſe the Plaintiff had 1 
fixed them to his Houſe, and that they hindered his Light, and he broke Rlafield. 
them, as lawfully he might. The Plaintiff replied, That he did not fix 
them to the Houſe of the Deſendant; and upon this they were at Iſſue, 
and found that they were fixed, but not by the Plaintitf, viz. that the 
Plaintiff did not fix them to the Houſe of the Defendant. It was mov'd 
in Arreſt of Judgment, becauſe it is not material who fix d them; for the 
fixing to the Houſe is the chief Point. But the Court ſaid that he ought 
to have avoided it in Pleading ; but when upon this ſpecial collateral 
Iſſue, it is found for the Plainriff, he ought to have Judgment, tho? it 
was not a good Iſſue. 2 Roll. R. 241. Mich. 20 Jac. B. R. Gwin v. 

Damport. | 

3. Caſe &c. in which the Plaintiff declared that he was poſſeſſed of Cro. C. $25, 
an Houſe &c. which had 3 Windows on the North Side, & adhuc 326. pl. 8. 
poſſeſſionatus exiſtir, aud that the Defendant was poſſeſſed of an Houſe, and > C. by the 
a void Piece of Ground adjoining to his Houſe on the North Side, & adhuc ys ox | 
poſſeſſionatus exiſtit, and avers that they were ancient Lights Time out borne, ac- . 
of Mind, and that the Defendant had built ſuper vacuam peciam terre, cordingly. 
and thereby flopped his Lights; Upon not guilty pleaded the Plaintiff had 
a Verdict. It was moved in Arreſt of Judgment, that the Declaration 
was repugnant, for the Ground, being declared to be built upon, can- 
not be ſaid ro be Vacua. And of this Opinion was Barkeley, but the 
other Juſtices e contra; for this is Surpluſage; For it might be that he 
built upon the ſaid Vacuam peciam N and yet it might be ſtill 
Vacua, and that he built upon part only; And judgment for the Plain» 
tiff. Jo. 326. pl. 6 Mich. 9 Car. B. R. Nerrers v. Seaborne. 

4. In an Action for a Nuſance in ſtopping of the Lights of his Houſe, In an Acti- 
Exception was taken to the Declaration, lor that he did act ſay Anti- on for ſtop- 
quum Meſſuagium; and yet it was ruled to be good enough; tor perhaps 3 his 
the Houſe was new built; And the Truth ot this Caſe was ſaid to be, Men 5, 
That the Defendant had built the Houſe and let it to the Plaintiff, and not declare 

would of an Ancient 


5 Stopping Lights. 


Houſe for if would now go to ſtop up the Lights. Vent. 237, Hill. 24, & 25 Car. 2. 


a Man ſhould ; the 8 
build aHoofe in B. R. Cox v. Matthews 


on his own Ground, and then grant the Houſe to A and grant certain Lands adjoining to B. B. can't 
build to the ſtopping A's Lights; Per Hale. Vent 239. in Caſe of Cox v. Matthewes, 


5. In an Action upon the Caſe for ſtopping of his Lights, the Plaintiff 
declared, that he was poſſeſſed for divers Tears (and did not ſay how many) 
and that Time out of Mind the Light came in at the Windows ; This was 
allowed a good Form of alledging the the Preſcription, Venr. 248. 
Mich. 25 Car. 2. B. R. Anon. 

6. Treſpaſs on the Caſe for ſtopping up ancient Lights by the Erec- 
tion of a Wall; Preſcription in .9:odam Meſuagio ſive Tenemento antiquo 
is good enough, tho' an Ejectment will not lie De uno Meſuagio ſive Te- 
nemento, becauſe the Sheriff will not know what to deliver Poffeſſion of. 
Judgment for Plaintiff, 2 Show. 96. PI. 94. Paſch. 32. Car. 2. B. R. 
| v. F 3 1 SOT 

*Cro.C.c->, 7. In Caſe for ſtopping Lights the Plaintiff declared only Oucd poſſeſ- 
1 Hill fronatus flit of ſuch 2 in which habuit & habere debuit ſuch 2 WW. 
15 Car. B. R. Lights. Exception was taken on Demurrer becauſe he did not ſay Time 
out of Mind, nor ſo much as that it was an ancient Houſe and that the 
Lip hts were ancient; but it was held well enough upon the Caſe of * Sands 
v. Trefuſis. Show. J. Paſch. 1. W. & M. Villers v. Ball & al. 
1 Salk. 10. 8. Plea of a former Action tor ſtopping his Lights, and a Recovery there- 
pl. 3. S. C. jn is a Bar to any new Action for ſuch Erection; But not to another Ac- 
accordingly. tion wherein he declares of the Continuance of the Nuſance. Carth. 456. 
Trin. 10. W. 3. B. R. Johnſon v. Long. 
8 2 9. In Caſe for erecting a Shed upon the Defendant's Ground, ſo near 
ingly dard the Plantifis Houſe that it ſtopped his Lights, the Plaintiff declared, that he 
that it would Was poſſeſſed of a Houſe which had Windows, Per quas lumen infercbatur & 
have been inferri conſuevit ; After Verdict for the Plaintiff, it was moved in Arreſt 
5 upon of Judgment, that the Houſe was not ſaid to be an Ancient Meſſuage, and 
forth Defen. the Detendant appeared not to be a Wrong-doer ; For one may erect a 
dant might Shed on his own Ground againſt another's Windows, if they are not An- 
not be a Client Lights. 3 Cro. 118. And all the Precedents of ſtopping Lights 
2 Doer, have it, either Autiguum Meſſuagium or Antiqua Lumina. 1 Cro. 325. 
% his Sou Pop. 170. 2 Cro. 373 Yelv. 215. ſed per Cur. The word (conſuevit) imports 
Ground &c. C/age Time out of Mind, and we muſt intend, aſter Verdict, that Uſage 
--Carth.454. Time out of Mind was proved; And ſo indeed it was in this Caſe, tor 
S. C accord- otherwiſe the Jury could not have found for the Plaintiff. The Court 
ng ic. ſeemed to think this Declaration would not have been good upon De- 
S. C Mich. Murrer. 2 Salk. 459. pl. 4. Mich. 10 Will. 3. B. R. Roſewell v. Prior. 
18. W. 3. . 
e the Words of the Declaration to be habuit S babere debuit, and ſays it was agreed that for- 
merly the Way was to declare of Ancient Lights and Ancient Meſſuage; But that now that was al- 


tered. —— Ld. Raym. 2 392. S. C. accordingly; But Holt and Turton ſaid it would have been 
ill on Demurer ; But Rookby Contra. 


For more of Stopping Lights in General, See Actions, Muſances, 
and other Proper 'Titles. 2 15 


(A) Stranger. 
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Stranger. 
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(A) Of what Things a Stranger may take Advantage. 


1. LIE who is a Stranger to the Iſſus ſhall not have Advantage of the g. Trial f: 
Verdict or Trial tho" he was Party to the Original, Br. Recor © + clin : 3 


| pl. 3. cites 33 H. 6. Kin 


2. As tu Debt againſt two of D. by ſeveral Præcipes and both were out- 3 _— 
lawed, and the one taken by Capias Utlagatum, and pleaded that No ſuch cites S. C. 
Vill, and found for him, and he went quit, and after the other was taken : 
by Capias Utlagatum, and would have taken Advantage of the firſt Verdict 
and judgment, and could not by the beſt Opinion, by which the Attor- 
ney of the King confeſſed the Exception, and thereupon he was diſ- 
mifled. Br. Eſtranger al fait. pl. 3. cites 33 H. 6. 51, 52 

3. Remainder, Rent, Condition nor Re-entry can't be reſerved to a Stran- g Condition 
ger, but to the Donor, Feottor, Leſſor, or their Heirs, and a Gift in pl $3. cites 
Tail upon Condition that if he alien in Fee, then the Land ſhall remain S. C. 
to a Stranger is a void Remainder, tho' he does alien in Fee; per Fro- 
wike, Vaviſour, and Kingſmil, J. For a Remainder cannot be appointed 
ro commence in a Stranger by Matter Ex poſt facto, but muſt be in the 
Party by the firſt Livery, and otherwile it is void; quod nora. Br. 
Done &c. pl. 18. cites 21 H. 7. 11. | 

4. Ol Chuſes in Action no Stranger ſhall rake Advantage. Fin. Law. 
8vo. 106, 107. 

F. It a Seiguiory is granted in Fee to the Tenant of the Land and a 
Stranger, they are not Jointenants but the one Moity is extinct &c. 
Arg. D. 140. b. pl. 41. Hill. 3 & 4 P.'& M. in Caſe of Butts v. 

Ld. North, * | 

6. A Stranger thall take Ad vantage of a Limitation. 10 Rep. 40. b. by 
the Reporter in Mary Portington's Caſe. 

7. Where by a Condition a thing is 70 be perform'd by or to a Stranger ROI“ R 60 
by this Undertaking there ought to be a punctual Perſormance; Arg. cites 196. pl. 358. 
4 H. 7. 3, 4. 27 H. 8. 1. Perk. Condition S. 756. 35 H. 8. D. 56. But if S. C. 
it be that I. S. a Stranger ſhall inteoff the Obligee, and the Obligee refuſes 
to take it, he ſhen'r take r of it. Per Coke Ch. J. 3 Bulſt. 30. 

Paſch. 13 Jac. in Caſe of Quick v. Ludborrow. 

8. It A. infeoffs D. his 2d Son upon Condition that if he pay 500 1. to D. 
then E his zd Son ſhould have Fee, This is a Condition the Right of per- 
forming which deſcends to the Heir of A. and he may take Advantage 
of it; tor the Limitation of the Fee over to E. is void by a particular 
Maxim of the Common Law which will nor allow a Fee to be limited 
upon a Fee or by that other Maxim by which a Stranger cannot take Ad- 
vantage of a Condition, Per Parker C. 10 Mod. 423. Mich. 5 Geo. 1. in 
Canc. in Caſe of Marks v. Marks. gk 


For more of Stranger in General, See Arbitrement, Conditions, 
Faits, Fines, (F. 4) and other proper Titles. | 


E 8 Stricti 


Stricti Juris. 


(A) What Things are. 


1. OU Communi Legi derogant, ſtricte interpretari debent. See 
Maxims. 
2. The Law reſpeci ethᷣ Matters of Profit and Intereſt largely ; but of Plea- 
ſure, 1 Eaſe, Truſt, Authority, and Limitation ridh. Fin. 
Law 8. b. 
3. Every Preſcription is Stricti Juris. 4 Le. 224. pl. 360. Mich. 10. 
Eliz. C. B. Anon. —3 Le. 13. pl. 31. S. KR.—4 Le. 167. pl. 273. S. R. 
4. Notice to avoid a Leaſe was to be given by the Leſſor, his Wife, or 
his Heirs. This extends not to give a Power to Aſigus to avoid the Leaſe 
by Notice. Godb. 3. pl. 3. Patch. 20 Eliz. C. B. Anon. 
S. C. Goldsb. F. Conditions thall not be taken ſo ſtrictly, that the Breach ſhall be 
184. pl. 142. according to the preciſe Words; But if the Meaning be broken, it is a 
Dy 5 Breach of the Condition, as where the Condition was Mf id demiſe the 
Taunton. — Land, and he deviſed it, this is a Breach, Cro. E. 331. pl. 8. Trin. 36 
Poph. 106. Eliz. B. R. Berry v. Taunton. . 
N kinks v. Barrey. Owen 14. Taunton's Caſe, S. C. fays that ſome Doubt was made ; 
bur afterwards it was adjudged as here. | 
All Conditions ſhall be taken ſtrictly; and no Words ſhall be ſupplied by Intendment, ro make a 
Condition to develt or deſtroy an Eftate. See Cro. E 414. pl. 5. Mich. 37, & 38 Eliz. B. R. Hardy 
v. Seyer. 


6. A Diſpenſation of a Condition in part is a Diſpenſation in all. See 
Cro. E. 816. Paſch. 43 Eliz. B. R. Dumper v. Symms.—4 Rep. 120. 
a. Hill. 45 Eliz. S. P. in S. C. 


S P. But per 5. Cuſtoms to barr Hſtates ſhall be taken ſtrictly. See Velv. 1. Paſch. 


— 4 * 44 Eliz. B. R. Baſpole v. Long. 


which is in Maintenance, and making of a Copyhold Eſtate, ſhall be taken fayourably. Cro. E 879. 
pl. 10. Paſch. 44 Eliz. B. R S. C.—— Where it is to bar the Heir at Law, As Borough Engliſh, it 
ſhall be taken ſtrictly. Cro. C 411, Trin. 11 Car. 12. B. K. Caſe of Reeve v. Malſter. 


8. Reſtitutions have favourable Conſtructions more than Grants. 
Advowſons, without expreſs Words, paſs in caſe of Reſtitutions, bur 
not in caſe of a Grant. Arg. Lat. 255. in Caſe of Surry v. Cole, cites 
41 E. 3. $ M. 3 Jac. C. B. Barker and Barret. 

9. Things, that go in Abridgment of the Common Law, ſhall be taken 
ſtrictly, and ſhall have no Favour in Conſtruction. See Yelv. 92. Trin. 
4 Jac. in Caſe of Armiger v. Browne. | | 

10. A Claim of Diſcharge of Tithes is contrary to common Right, and 
therefore ſhall be ſtrict. Noy. 97. Hill. 15 Jac. C. B. in Caſe of Slade 
and Drake. | 

11. Inhibitions Ec. are Stricti Juris. 2 Bull. | 

12. Forfeitures are odious in Law, and ſhall be taken ſtrictly. Per 
Cur, See Hutr. 103. Paſch. 5 Car. Paſton v. Utber. 

13. Eſtoppels are to be taken ſtrictly ; tor they neither give nor take 
away any Right. No man is bound by them, but the Parties and their 
Ap Arg. Show. 27. Trin. x W. & M. in Cale of Incledon v. 
Burgeſs. 8 

5 Remitters are favoured in Law. Arg. See Show. 420. Trin. 6 W. 
& M. in Caſe of the King v. the Biſhop of London and Dr. Birch, 


15, 


Striking. 15 


15. A. deviſes to B. and C. his Wife's Children, (as he call'd them, 
not owning them to be his) 10 8. a- piece, and no more; and gave the 
Children that he owned conſiderable Legacies. B. and C. ſhall come in 
for a Share of the undiſpoſed Surplus; for the Words of Exclufjon of the 
Children muſt be taken itrictly. Chan. Prec. 169. pl. 140. Trin. 1701. 
Vachell v. Jeffereys. 

16. Removal of a Member of a Corporation being an Ac of an odious 
Nature, all Clauſes in the Charter concerning it muſt receive a ſtrict 
Interpretation; and therefore the Word Majority, mentioned in 
the Charter for that Purpoſe, ſhould be underſtood of the Majority of 
the whole Corporation. Per tot. Cur. 10 Mod, 76. Hill. 10 Anne, B. R. 
the Queen v. Sutton. 

17. Powers are to be ſtrictly purſued, becauſe created by the Owner See Powers, 
of the Land; in which Caſe, Stat pro Ratione Voluntas, 10 Mod. 471. (A) pl 6.and 
Arg. in the Caſe of Lady Coventry v. Lord Coventry, ſays this was n 
ſtrongly inſiſted upon by Holt, Ch. J. in his Argument in the Caſe of But Powers of 


Bath v. Mountagu, as a fix'd and ſettled Point in Law. ERevocation 

| | are favoured 
in Law, and for that is cited the Caſe in 1 Inſt. 273. 1 Rep. 173, 174. and that there are many other 
Caſes; for ſince the 27 H. 8. 10. of Uſes, they are advantagious in the ſettling Eſtates in Families, 
and as they are uſeful, the Law doth expound them favourably. Skin. 72. Arg. in Caſe of Herring 
and Brown. 


18. All ſuch Laws as have been made 70 2 the natural Dominion, 
have been very reſtrictively conſtrued. G. Equ. R. 171. Paſch. 8 Geo. 
1. in Chancery, in Caſe of the Counteſs of Coventry v. the Earl of Co- 
ventry. 8 ; 


For more of Stricti Juris in General, ſee Conditions, Eſtoppels, 
and other Proper Titles. 


Striking. 


(A) Striking &c. in privileg d Places. Church, or 
Church-Vard. 


1. 5 & 6 Ed w. 6. L'Nacts, That, if any Perſon ſhall, by Words only, D. was in- 
CAP. 4. S. 1. quarrel, chide, or brawl, in any Church or Church. dicted upon 


yard, it fhall he lawful for the Ordinary to ſuſpend him if he be a Layman, of f Ed. 6. 


ab Ingreſſu Eccleſia; and if a Clerk, from the Miniſtration of his Office. for ftriki 
Ta 1 in St. Paul 

Church-yard ; and it was moved, that it being a Church- yard of a Cathedral- church, it os akon 
the Starute ; but Curia contra. Cro. E. 224. pl. 7. Paſch. 33. Eliz. B. R. Dethick's Caſe. Le. 248. 
pl. 337. S. C. Accordingly Prohibition was pray'd, upon the Statute of 5 Ed. 6. cap. 4. for brawling 
* the eee 3 Col wes there given, &c. and it was denied per Curiam ; The Coſts 
being there pro Expenſis litis ; otherwiſe, if it had been pro Damnis. Cro, J. 462. pl. 7, Hill. 0 
in B. R. Large v. Alton. 4 : . 


S. 2. If any Perſon ſhall ſmite, or lay violent Hands upon another, in Whether 


Church or Church-yard, be ſhall be deemed excommunicate ipſo fatto. wg . 
fence committed, immediately without any Proof made, or Trial had, by force of this Act, — — 


any 


— * * 2 
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16 Striking. 
any Sentence given, or Proof of Witnefles made before the Ordinary, ſhall by thoſe Words (ipſo 
Facto) be deem:d excommunicate, was much doubted, by reaſon of the Words in the laſt Clauſe of 
the Statute, viz (And further, that he ſhall ſtand, ipſo Facto, excommunicated as is aforeſaid) and 
Curia adviſare vult to the next Term; but the Offender, who was Plaintift in an Action of falſe Im- 
priſor ment, died in the mean time. D. 275. b. pl. 48. Paſch. 10 Eliz. Forman v. Moynſon. —Cro. E. 
680. | rin. 41 Eliz. B. K in Caſe of Barker v. Robinſon cites D. 275. 10 Eliz. that, ipſo Facto, he 
ſhall be excommunicated, is to be intended, He ſhall be excommunicated after Sentence, or due Trial 
and Convicticn, and not before. In Treſpaſs of Battery, the Defendant pleaded Excommenge- 
ment in the Plaintiff ipſo Facto; for that he had ſtricken in the Church-yard, by the Statute of 5 E. 
6 without ſhewing an Excommepgement by the way or under his Seal, and for this Cauſe it was 
ruled to be ill. For altho' the Statute faith, that he ſhall be excommunicated ipſo facto, yer that is 
to be intended after a Sentence aeclaratorv, or Conviction; for, otherwiſe, there were not any Means 
for his Abſolution. Wherefore the whole Court reſolved it to be no Plea, (Popham abſent) and gave 
Rule, that it ſhould not be received; But that a Nihil Dicit be entered, unleſs other ſufficient Plea 
be pleaded by ſuch a Day. Cro. Eliz. 919 pl. 13. Bil. 45 Eliz. B. R. Sonham v. Trundle Litr. 
Rep. 149. Paſch. 4 Car. C. B. Vinyer v. Eaton, that there ought to be a Sentence declaratory in the 
Court Chrilitan, Het. 86. S. C. bu: ſeems to be only a bad Tranſlation of Litt. Rep. 149. 

Where by rhe Statute of Ed. 6. it is ordained, That ſtriking in the Church-yard ſhail be Excommu- 
nication ipſo Facto; this tho' it cakes away the Necethry of any Sentence of Excommunication, yet he 
that ſtrikes does not ſtand excommunicated, until he be thereof convicted at Law, and this tranſmitted - 
to the Ordirary. 1 Vent 146. Trin. 23 Car 2. in B. R. Dyer v. Eaft, Sid. 425. pl. 10. Dyer v. 
Eaſt, is not the S. C. — Mod. 9. pl. 27. Dyer v. Eaſt is a quite different Point, and fo is 2 Keb. 5 54. 


If one be aſ- F. 3. J any foal! maliciouſiy firike any Perſon with a Weapon in Church or 
8 Churchœgard, or fail draw any Weapun in Church or Church-yard, with 
within a Aztent to ſtrike ancther ; every Perſon ſo offending, and convid oy Verdict, 
Church- His own Confeſſion, or 2 Witneſſes, before the Fuſtices of Age, of Oyer and 
yard, he may ur miner, or Fuſtices of Peace in their Seffions, ſhall have one of bis Ears 
nor beat the % off; and if he have no Fars, he ſhall bs burned in the Cheek with the 


_ Wea. Letter F. and ſball land excommunicated ipſo facto, as aforeſud. 

ron (altho' it 

be in his own defence) there; for it is a ſanctified Place, and he may be puniſh'd for that by 2 Ed 6. 
and fo if in any of the King's Courts, or within View of the Courts of Juſtice; becauſe a Force in 
that Caſe is nor juſti fable, tho' in his own Defence. Noy. 104. The 5rh Reſolution in the Cale of Day 
v. Beddingheld, & al. S P. Lev. 1c6. Trin. 15. Car. 2. B. R. in Bokenham's Caſe. 

* S. P. Cro. J. 367. Hill. 12 Jac. in the Stur- chamber, in the Caſe of Frances v. Arp, the 5th Reſo- 
Jurion. But ſays, ſee the Statute of 5 E. 6.—5. P. Hawk. PI C. 57. cap. 21. S. 4. 

P. was indicted upon the Statute of 5 E. 6. cap. 4. for drawing his Dagger in the Church of B. 
againſt J S. and dues not ſay (according to the Statute) to the Intent ro ſtrike him; and for this Cauſe 
it was void. But then it was moved, if this were not good as for an Aſſault, that he might be fined 
upon it. But, per Cur. it is void in all; for being 4 indicted upon the Statute, it is void as to an Offznce 
at the Common Law. Cro. E. 231. pl. 23. Paſch. 33 Eliz. in B. R. Penhallo's Caſe. —S. C. 2 Le. 183. 
pl. 234. by the Name of Perchall's Caſe, accordingly per Sands, Clerk of the Crown, and the whole 
Court. For the Concluſion of the Iudictment is Contra formam Statuti, and therefore the Jury cannot 
inquire at the Common Law,.— 4 Le. 49. pl. 127. Penhall's Caſe. S8. C. accordingly, and in almoſt 
the ſame words. 

+ S. P. accordingly, by all the Juſtices contra Jores, that being laid Contra formam Statuti, it can- 


not be good as for a Eattery at the Common Law. Cro. C 465. pl. 2. Trin. 12 Cr. B. R. Cholmley's 
Caſe. | | 


(B) Striking &cc. in privileg d Places. King's Palace, 
| Courts &c. 


Where a 1. IN Aſliſe. R. T. fruck a Furor in Weſtminſter- Hall, who had paſs'd in 


Fa * 4 Inqueſt againſt one of his Friends; and it was awarded by all the 


Weſtminſter, Council, that his Hand thould be cur off, and his Land, and his Chat- 
which paſs'd tels torteired to the King. And the King immediately gave his Land to 
againſt him, one of his Varlers, and of his Free Will pardoned the cutting off of his 
he ws Hand. Br. Contempts, pl. 9. cites * 39. Aſſ. 1. 


thereof in- 
dicted and arraign'd at the Suit of the King, and attainted, and Judgment was given that he ſhould go 
to the Tower of London, and there remain in Priſon all his Life, and that his Right Hana ſhould be 
cut off, and his Land ſeiſed into the Hands gf the King, and the King anſwer'd of the Iſſues. Br. 
_ Fines for Contempts, pl. 35. cites 41. Afl. 25. — Br. Contempts, pl 11. cites S. C.— Br. Charters de 

pardon, pl. 70. cites 8. C.—Br. Forteitures de terre, pl. 41. cites S. C. 


Striking 


e 
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Striking. 17 


Striking a Man in Weſtminſter-Hall, or a Juror in preſence of the Juſtices, is Forfeiture of Lands 
and Chattels. Finch. 75. b. 1 | 
8. C. cited in Ld. C Elleſmere's Poſt-nati. pag. 50, 51. S. P. And ſo, if in any other Place ſit- 
ting the Courts there, or before Juſtices of Aſſize, or Oyer and Terminer, and within the View of 
the ſame, a Man doth ſtrike a Juror, or any other, with Weapon, Hand, Shoulder, Elbow, or Foot, 
he ſhall have the like Puniſhment ; but in that Caſe, if he make an Aſſault, and ſtrike not, the Offen- 
der ſhall not have · the like Puniſhment, 3 Inſt, 140. 


2. A Man who beat a Feme in Weſtminfter-Hall, was compell'd to nd S. P. per 
three Mainpernors of his good Behaviour to the Feme, who ſued againſt S»iver, Ch, 


him by Bill, and was bound to the King in 1001. de ſe bene gerendo. Br. CORD? 

Contempts, pl. 20. cites 42. Aff. 18. for it Teems 
that he ſhall 

not be compell'd; But, if he will not be bound, he ſhall be awvarded to the Marſlalſea, there to remain till 


be find Security de ſe bene gerendo. Br. Dureſs, pl. 22. cites S. C. 


3. A. B. beat a Feme, and ſhe brought a Bill againſt him in B. R. in- t This is 
aſmuch as he bear her when ſhe was purſuing her Buſineſs in Curia Regis. ng N 
And Panel was made by the Marſhal of People who had Stalls of Merchan- 3 
dize in the Hall, and this per Mandatum Juſticiariorum. Br. Bille, pl. 44. ſhould be 42 
cites f 43. Aff. 18. Aſſ. 18. 


4. If any Man in Weſtminſter-Hall, or in any other Place, fitting 


the Courts of Chancery, the Exchequer, B. R. C. B. or before Juſ- 


tices of Aſſiſe, or Juſtices of Oyer and 'Terminer, (which Courts are 
mentioned in the Statute of 25 E. z. De proditionibus) ſhall draw 4 

Weapon upon any Fudge, or Juſtice, thorgh he ſtrike not, this is as great 
Miſpriſion, for the which he ſhall loſe his Right Hand, and forteir his 

Lands and Goods, and his Body to perpetual Impriſonment. The Rea- 

ſon hereof is, becaule it tends ad Impedimentum Legis terre. 3 Inſt. 140. 

J. It any ſtrike in the King's Palace, where the King's Royal Perſon Note, the 
re/:des, he ſhall not loſe his Right Hand, unleſs he draw Blood; but it Ar 
he draw Blood, then his Right Hand thall be ſtrucken olf, be perpe- „e, 7” 


: erence be- 
tually impriſon'd, and fined, and ranſomed. 3 Inſt. 140. — Stroke 

8 or Blow, in 
or before any of the ſaid Curts of Juſtice, where the King is repreſentatively preſent, and the King's 
Court, where his Royal Perſon reſides. For in the King's Houſe (as has been ſaid) Blood muſt be 
drawn; which needs not. in or before the Courts of Juſtice, but a Stroke only ſuffices. Again, the 
Puniſhment is more ſevere in the one Caſe than in the other; ſuch Honour the Law attributes to Courts 
of Juſtice, when the Judges or Juſtices are doing of that which to Juſtice appertains; and the Rea- 
ſon is, Quia Juſticia firmatur ſolium. 3 Init. 140. S. P. Hawk. Pl. C 57. cap. 21. S. 3. 


* 


6. By the ancient Laws of this Realm, Striking only, in the King's 
Court, was pliuiſb d by Death. See Lambert, inter Leges Inæ, ca. 6. Si 
quis in Regia pugnarit, rebus ſuis omnibus mulEtator, & ſitne morte 
etiam plectendus, Regis arbirrium & jus eſto. Inter leges Canuti, cap. 
56. Si quis in Regia dimicarit, capitale efto, &c. Inter leges Alveredi, 
cap. J. Qui in Regia dimicarir, ferrumve diſtrinxerit, capitor, & Re- 
gem penes arbitrium vitæ neciſque ejus eſto &c. 3 Init. 140. 
7. Peter Burchet, Priſoner in the Tower, ſtruck, within the Tower, S. C. cited 6 


Jois Langworth +b:s Keeper, (who ſtood in a Window reading of the _— 


ible) with a Billet on the Head behind, whereby Blood was ſhed, and B R. in the 
Death inſtantly enſued. This being without any Provocation, was ad- Caſe of El- 
judged Murder, tor which he was attainted; and before his Execution, derton, Por- 


(which was in the Strand, over-againit Somerſet-Houſe) b;s Right Hand * = 


was firſt ftrucken off, by force of the Statute of 33 H. 8. [cap. 12.] for ſai d, that the 
that the Tower was one of the Oueen's ſtanding Houſes or Falaces, 3 Init. Privilege of 
140. a Palace is 
| not confin'd 

to actual Reſidence ; and inſiſted on this Caſe of Burchet, and the other 2 Judges ſeemed of his Ol i- 
nion. But at the End of the Caſe, there is added a Nota, that the Chief Juſtice, uzon this Occaſion, or- 
dered the Record of Burchet's Attainder to be brought into Court, and it is Mich. 15, & 16. Eliz. Rot. 
2. and there is no Judgment there that his Hand ſhould be cut off, tho the Ch. J: ſaid his Hand had 
been in Truth cur off; and ſo is my Ld. Coke and Stowell's Hiſtory.— Hawk. Pl. C. 57. cap. 21. 8. 2. 


ſays, it ſeems queſtionable, from the Conſtruction of this whole Act, and the General Tenor of ow 
| 6! W 


— * 


Br. 8 4 8 


18 Striking. 
Law Books, whether Striking in a Palace, wherein the King is not at the Time actually reſident, 
be within the Statute ; ard it is ſaid, that the Inſtance which is given in the 3d Inſtitute, of a Perſon's 
Hand being cut off, for Striking in the Tower, is not warranted by the Record. 


Dal. 23. pl. 8. Where ſome of the Books aboveſaid ſay, that the Offender ſhall 
6. in Ann 4 forfeit his Lands, and ſome, that he ſhall be diſherited, yet the Forfei- 


1 ture of his Lands is only for Term of his Life; for, being no Felony, the 


E. z. Corone Blood is not corrupted, nor the Heir diſinabled to inherit. And this ſe- 
6. and ſays, yere Puniſhment is at the Suit of the King, and the Party may have his 
Quzre, what Action, and it ſhall be tried by the Officers and Criers. And for ſuch 


2 a Stroke, Thomas of M hitteſly recover'd 500 J. Trin. 9 E. 3. Rot. 154. 


feiture of his Midd. 3 Inſt. 141. ' 
Lands ; bnt | | 

it is, that they are forfeited only for his Life. In Cary's Caſe, Cro. E. 405. pl. 14. Trin. 37. 
Eliz. B. R. Popham ſaid, that if the Indictment had laid the Offence as done Coram Domina Regina, 
he had forfeited all his Lands &c.—Ow. 120. S. C. accordingly. S. P. Hawk. Pl. C. 57. cap. 


21. S. 3. 


So if one 9. One R. G. ſmote one Whitehall, ſitting in the Court of Requeſts, 
mite one in and was but fined and ranſomed. 12 Rep. yr. in Oldfield's Caſe, cites 
the Court © 9 Eliz. B. R. Robert Girling's Caſe. 


the Dutchy, 


&c. But if 
one ſmite another before the Juſtices of Aſſize, there his Right Hand ſhall be cut off, as it appears, 


2 Ed. 3. fol 13. & 19 Ed. 3. Title Judgment, 12 Rep. 7 1. in Oldfield's Caſe. 


10. One B. in the Hall of Neminſter, Sedentibus Curiis, with his Elbow 
and Shoulder out of Malice juſtled Anthony Dyer of the Inner Temple, 


ſo that he overthrew him, and with his Feet ſpurned him upon his 


Legs, but did not ſmite him neither with his Hand, nor with any 
Weapon, and yet it was held that his Right Hand ſhould be cut off &c. 
upon which B. was indicted in B. R. and after obtained his Pardon. 
12 Rep. 71. Oldfield's Caſe cites 2 Jac. Billingham's Caſe. 

11. One O. came out of the Court of the Dutchy, and before he came 
into We/tminfler Hall, with a Knife ſtabbed one Ferrar a Jultice of 
Peace, of which he died, and it O. ſhould have his Right Hand cur off 
was the Queſtion before the two Chief Juſtices, Chief Baron, Walmſley, 

 Warberton, Foſter, and divers other Juſtices; And it was reſolved, 
no; For it ought to be in the Hall of We/tminſter, Sedentibus Curiis, as 
it appears in 3 Eliz. Dyer. 188. 41 Ed. 3. Tit. Coron. 280. 12 Rep. 51. 
Trin. 8 Jac. Thomas Oldfield's Caſe. 
12. Sir Tho. Savill was indicted for Breach of the Peace within the 
Palace, to wit, for affaulring Sir Francis Wortley, and he pleaded his 
Pardon, and Doderidge ſaid, that to ftrike in the Palace was the Loſs of 
the Right Hand by the Law, and in this Point our Law agrees with 
the Laws of France and Spain, and all other Nations; For as the Per- 
ſon of the King, ſo his Palace and Courts of Juſtice are ſo ſacred, that 
ſuch Contempts and Affronts are judged worthy of ſuch Puniſhments, 
and ſaid that the Book of 24 E. 3. 33. Fitzh. Forfeiture 22. (of which 
he would have Students to take Notice) is that where one came into the 
Palace armed, and being brought to the Bar in his Compleat Armor; 
The Cauſe was demanded, and he ſaid that it was in his own Defence, 
being in fear of a great Man then in Court; And he was committed to 
Priſon by the Court during the King's Pleaſure, and his Lands forfeited 
during his Life. (Vide for the like Matter 41 Eliz. 3. Firzh. Coron. 
280. Dy. 188. 22. E. 3. 13.) Poph. 207. Trin. 2 Car. B. R Anon. 


13. A Felon condemned flung 4 Brickbat at the Fudge, for which he 


was immediately indicted, his Right Hand cut , and fixed to a Gib- 
ber, on which himſelf was immediately hanged in Preſence of the Court. 
D. 188. b. pl. 10. Marg. cites it as done at Salisbury 16371, in the Sum- 


mer Aſſizes againit Richardſon Ch. J. of C. B. 
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14. C. was bound to his Good Behaviour for giving the Le in 4 


Heſiminſter-Hall, —and the other for giving Provocation. Lev. 10). 
2 * Car. 2. B. R. Collins v. Man. 


(C) Indictment and Pleadings: 


I. Man was indicted upon the Statute of E. 6. that in the Church 

Yard, ſuch a Day, Extraxit gladium agaitiſt I. L, & ipſum per- 
cuſ/it ; and becauſe the Statute was, it any Perſon maliciouſly ſtrike an- 
other, or ſhall draw any Weapon with an Intent to ſtrike any Perſon 
and the Indictment was Oo extraxit, but does not ſay, Ad percutien- 
dum; And becauſe it is Loos percuſſit, Without ſaying Malitioſe; The 
party was diſcharged upon Judgment. Noy. 171, 172. Anon. 

2. Indictment againit the Defendants tor that they In/ultum fecerunt 
upon F. C. of H. in Eccleſia de Shoreditch pred” & prædict. F. H. then and 
there in the ſaid Church, did beat and wound & contra formam Statuti &c. 
the Defendant was found guilty. Ir was W that the Indictment 
being Contra formam Statuti, is ill and this Offence is not puniſhable by 
the Statute unleſs he ſmore with or drew a Weapon in the Church or 
Church-yard with an Intent to ftrike there, which is not mentioned in the 
Indictment, and by the ad Clauſe in the Statute ſmiting and laying 
violent Hands is Excommunicartion ipſo facto. The Juſtices doubred. 
But becauſe of the Words (Shoreditch predict.) whereas Shoreditch 
was not mentioned before; All the Court held the Indictment void. 
Cro. C. 464. pl. 2. Trin. 12 Car. B. R. Cholmley's Caſe. 

3. Information for Striking in the King's Court &c. The Defendant 
pleaded Privilege of Parliament; And urged tor himſelf, that a Peer could 
not be impleaded during the Privilege of Parliament, either in a civil 
or 9 Cauſe, unleſs it was capital, and cited the Caſe of the Lord 
Arundel and Lovelace. It was inſiſted for the Defendant, that the Caſe 
of the Lord Arundel was a great Miſdemeanor ; and yet it was adjudged, 
that he could be proſecuted only in Parliament during the Sitting of 
Parliament. Bur it was anſwered that Privilege of Parliament does not 
extend to High Treaſon, Felony, Breach of the Peace, or Surety of the 
Peace, and cited 4 Inſt. E. 6. Hugh Spencer's Caſe and Prinn's Sur- 
vey of Parliament Writs, 4th Part 701, 702. And the Court held that 
the Defendant ought to plead in chief; But notwithſtanding this, the 
Defendant pur in his Plea of Privilege, to which there was a Demurrer, 
and afterwards the. Plea was over-ruled by, the Court; And he 
was fined 30, O00 I. Trin. 3 Jac. 2. Comb. 49, 5o. Paſch. 3 Jac. 2. The 
King v. the Earl of Devonſhire. 


For more of Striking in General, See Jndictment. (D) 
and other proper Titles. | 


(A) Subor — 


20 


(A) Subornation. 


I. Ubornation is derived of Sub & orno; and ornare in one of his Sig- 

nifications is to prepare, ſo as Subornare is as much as to ſay, 79 
prepare ſecretly, or under-hand. Eft autem ſubornare quaſi ſubtus in aure 
Ipſum male ornare, unde ſubornatio dicitur de falſi Exprefſione, aut de 
deri Suppreſfione. And here is to be noted, that in the Judgment of the 
Parliament Plus peccat Author quam Actor; For the Suborner forfeits 40 J. 
and he that is ſuborned but 20 l. 3 Inſt. 167. 

2. 32 H. 8. 9. Enacts, That ao Perſon ſhall ſuborn any Witneſs by Let- 
ters, Rewards, Promiſes, or other Means to maintain any Matter or Cauſe 
to the Diſturbance or Hindrance of Fuſtice or to the Procurement of any 
Manner of Perjury by falſe Verdict, or otherwiſe, in any of the King's Courts 
on Pain of forfeiting 10. I. for every Offence, one Moiety to the Crown, the 
other to the Proſecutor. | 

But the Re- 3. A Man cannot be guilty of Subornation of Perjury, unleſs 4 Perj ury 
N 295 be actually committed. Comb. 450. Trin. 9 W. 3. B. R. Anon. 
a 


known one ſet in the Pillory for endeavcuring to ſuborn, it being a great Offence. Ibid, cites 2 Show. 1, 
4. 2 Show. 4. Paſch. 30 Car. 2. B. R. in Caſe of the ae, Johnſon, ſays there was a Fine of 
500 Marks for attempting a Subornation, in order to prove a Deed forged ; And that ſome Years af- 
terwards, in another Cauſe, the Deed was proved forg'd. | 

The Court held, That 'tis not enough to ſay a Man ſuborned another to commit a Perjury, but he 
muſt ſhew what Per jury it is, which cannot be without an Oath ; For an Indictment cannot be framed 
for ſuch an Offence, unleſs it appear that the Thing was falſe which he was periuaded to ſwear. The 
Queſtion therefore is, If the Perſon had ſworn what the Defendants had perſuaded him to do, whether 
that had been Perjury. There is a Difference, when a Man ſwears a Thing which is true in Fact, 
and yet he does not know it to be ſo, and ro ſwear a Thing to be true which is 8 falſe ; The firſt 
is Perjury before God, and the other is an Offence of which the Law takes Notice. But the Indictment 
was quaſhed becauſe the Words Per Sacramentum duodecim proborum & legalium Hominum were left out. 
They held that if the Return had been right upon the File, the Record ſhould be amended by it. 
3 Mod. 122. Hill. 2 & 3 Jac. 2. B R. The King v. Hinton & Brown. 

Hawk. Pl C. 177. cap. 69 S. 10. Says that Subornation of Perjury by the Common Law, ſeems to be 
an Offence in procuring a Man to take a falſe Oarh amounting to Perjury, who actually takes ſuch 
Oath ; but it ſeems clear, that if the Perſon: incited to take ſuch an oath, does not attually take it, the Per- 
ſon by whom he was ſo incited is not guilty of Subornation of Perjury ; yet it is certain, That he is 
liable to be puniſhed not only by Fine, bur alſo by infamous corporeal Puniſhment. 


7 Mod. 100. D. was convitfed on an Information for Subornation of Perjury, and 


- hay _ vat entered Olic capiatur pro fine, and a Capias iſſued; W here- 
3 5 10 he was taken and brought into Court, where he offered to move in 


Doubt Time Arre/t of fudg ment; But the Court was of Opinion it was out of Time; 
was given to for that the Judgment Quod capiatur was 4 final Fudgment, and a ſubſe- 


Pies tr quent Entry is only tor the certainty of the Time. 1 Salk. 58. pl. 3. 


axed. that Mich. 1 Ann. B. R. The Queen v. Darby. 
if ſo be it 
could not be moved in Arreſt of Judgment, it might very well be urged in Mitigation of the Fine, — 
and the Exceptions taken (in Mitigation of the Fine at leaſt) were 1ſt that the Information ſets forth, 
that there was a Cauſe in Chancery between A and B. and that a Commiſſion did ifſue out of that Court 
to examine Witneſſes in the Cauſe, and that J. S. was ſworn a Witneſs before the ſaid Commiſſioners, 
(without ſaying in that Cauſe, or what he had ſworn.) That the Defendant did ſolicit him to forſwear 
what he had ſworn before ; And it not appearing that the Oath was in any Cauſe pending, or thar it 
was in any material Point, were two Exceptions ; For that ought to be ſer forth, that the Court might 
judge whether it was a Point material or not ; For it could not be Perjury if it were not, and then 
icitation could not be a Subornation. 7 Mod. 100 Mich. 1 Ann. B. R. The Queen v. Darby. 


For more Subornation in General, See Jerjury, and other 
proper Titles. 


(A) Sub- 
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(A) Of the ſerving a Subpcena. 


x, N Attachment was awarded againſt the Defendant for his 
A Non-appearance upon Oath that he was ſerved with a Subpœna 
who now appeared gratis, and would have excuſed himſelf, that he 
had no Notice of the Subpcena ; Bur he that ſerved the Subpœna depoſed, 
that he did hang the ſame upon the Defendant's Door, and within half an 
Hour after ſaw him abroad with a Writ in his Hand, which he ſuppoſed to 
be the Subpena, therefore he was committed to the Fleet. Cary's Rep. 


57. cires 1 Eliz. fol. 249. Richers v. Stilman. 


2. The Detendant was ſerved wtth a Subpœna the Day of the Return, So where the 
and for his Non-appearance an Attachment was awarded againſt him, Defendant 
and upon Oath that he was ſerved / Score Miles off, fo as he could by —_ 
no Poflibility appear, therefore a Commiſſion is awarded to take their aud Hin 
Anſwers in the Country, paying the Plaintiff 6s, 8d. for his Coſts. to be ſerved 

1 


Cary's Rep. 58. George v. Bolington & Deane. with ** 
cena the Sa- 
turday before the End of the Term, returnable the Thurſday following, being but to Days before the End of 
the Term, he the Defendant develling in Detenſlire 140 Miles diſtant from London; Wherefore the De- 
fendant could not conveniently appear, and make Anſwer by the Return of the ſaid Subpcena ; And 
et nevertheleſs, the Plaintant had procured an Attachment againſt the Defendant ; T herefore, and 
* that, the Plaintant's Bill was but for Evidences, It is ordered the Defendant be diſcharged of the 
Attachment, putting in his Anſwer. Cary's Rep. 126. cites 21 & 22 Eliz. Smith v. Weare. 


3. Upon Oath made of a Delivery of a Subpœna to the Defendant's S. P. Cary's 
Wife, being in the Defendant's Houſe, who has not appeared, an At- Rep. 111. 
tachment was awarded. Cary's Rep. 16. cites 18 & 19 Eliz. Barlow 38 
v. Baker. | 1 

4. Walter Jeames made Oath, that he hang d a Subpena on the Door of Read. 
one Stacy Barry Widow, whither the Defendant uſed to reſort, as he heard 
reported before that Time, who has not appeared; therefore an Attach- 

We. was awarded. Cary's Rep. 79. cites 18 & 19 Eliz. Jeames v. 

organ. | 

N made Oath, that at ſuch a Time as he came to the Houle 
of the Defendant, to ſerve a Subpœna upon him, according to an Order 
of the 1oth of May laſt, one of his Servants came forth, and told him he 
was within, who thereupon delivered the Writ to be delivered to the Deten- 
dant his Maſter. Cary's Rep. 91. cites 19 Eliz. Goodwine v. Sullyard. 

6. Upon Oath, that he ſaw one Lewis leave a Subpana in the Hall of 
the Defendant, and that the Defendant was at home at the ſame Time, who 
has not appeared, therefore an Attachment is awarded againſt the De- 
tendant, Cary's Rep. 130. cites 22 Eliz. 

7. Upon Oath, that he did ſhew and offer to deliver to the Defendant a 
Subpena, which he would nat accept, and has not appeared, therefore an 
Attachment. Cary's Rep. 134. cites 22 Eliz. Peris v. Thomas. | 

8. The Defendant made Oath, that rhe Plaintiff Gew'd him 2 Subpæna, 
holding it in his own Hand, and ſaid it was againſt him, but would nut let 
him have it, or ſee it, ſo that he might read it; neither would he deliver him 
any Note of his Appearance, nor tell him the ſame, but took Witneſs that he 
had ſerv'd the Subpœna, and about an Hour after came again to the De- 
tendant, ſaying, You were deſirous to ſee the Subpcena, here it is; and 
thereupon /ewed the Label ro the Defendant, but in ſuch Sort as he could 
not ſce the Return; whereupon the Defendant appearing, found no Bill; 
therefore Attachment againſt the Plaintiff for Miſdemeanor. Cary's Rep. 

137. Cites 22 Eliz. Mead v. Croſs. 
G 9. The 


22 Subpcena. 


- — 4 — 


Nelſ. Chan. 9. The Defendants brought a Joint Action at Leghorn againſt the Plain- 
Rep. 103. is, and had there arreſted the Plaimiff”s Goods ; the Defendant Baker be- 
5 ing here, and the other Defendants at Leghorn, Baker anſwered here, and 
by Order a Sul pana left with him was to be good Service for the other Defen- 
aants ; and thereupon an Attachment for Want of an Anſwer. Chan, 
Caſes 67. Paſch. 11 Car. 2. Love & al. v. Baker, Roll, & al. 
Chan. Prec. 10. One of the Detendants, a neceſſary Party, having been a Lodger in 
99. pl. 87. London, and not now to be found, the Plaintiff obtained an Order that Ser- 
d. C. favs, vice of Proceſs to appear and anſwer at his laſt Place of Abode, ſhould 
3 La od be deemed good Service, and left the ſame at the Houſe where he fo 
the Subpœna lodged, and carried on the Proceſs to a Sequeſtration, and then brought 
was left, the on the Cauſe againſt B. the other Defendant, who inſiſted that if the 
ſaid Deten- Plaintiff ought to be relieved againſt him, he ought to have a Decree 
— 7 over againſt the other Defendant; and therefore he was concerned to ſee 
odg'd but * . . 
once. and by agen, was regular, and inſiſted that it being above 12 Months 
that was Fſince the other Defendant had left that Lodging, the Service was not good; 
abovez Years and the Court was of that Opinion. 2 Vern. 369. pl. 332. Mich. 1699. 
1 Parker v. Blackbourne. | 
; 11. 4 Am. cap. 16. S 22, Enacts, That 20 Subpæna, or Proceſs for Ap- 
pearance, (hall iſſue out of any Court of Equity till the Bill is filed, (except in 
Caſes of Bills for Injunttions) and a Certificate thereof brought to the Sub- 
pana Office, under the Hand of the Six Clerk, or other Officer who uſually 
files Bills; for which Certificate he ſhall receive no Fee. 

12. 5 Geo 2. cap. 25. F. 1. Enacts, That if in any Suit in Equity, any De- 
fendant againſt whom Proceſs ſhall iſſue, ſhall not canſe his Appearance to be 
entered, according to the Rules of the Court, in caſe ſuch Proceſs had been 
ſerved, and Aſfidavit fhall be made that ſuch Defendant is beyond the Seas, or 
that upon Inquiry at his uſual Place of Abode, he could not be found, ſo as to 
be ſerved ; and that there is juſt Ground to believe that ſuch Defendant is gone 

out of the Realm, or abſconds, to avoid being ſerved, the Court may make an 
Order, appointing ſuch Peſendant to appear at a Day therein to be named, 
and a Copy of ſuch Order ſhall within 14 Days be inſerted in the London Ga- 
gette, and publiſhed on ſome Lord's Day after Divine Service, in the Pariſh 
Church where ſuch Defendant made his uſual Abode, within 30 Days next 
before his abſenting ; and a Copy of ſuch Order ſhall be poſted up, viz. a Copy 
of ſuch Order made in Chancery, Exchequer, or Dutchy Chamber, ſhall be 
poſted up at the Royal Exchange; and a Copy of every ſuch Order made in any 
e Courts of Equity of the Counties Palatine, or of the great Seſſions in 
ales, ſhall be poſted up in ſome Market Town within the Furiſdiction of the 
Court, neareſt to the Place where ſuch Defendant made his uſual Abode, ſuch 
Place of Abode being alſo within the Furiſdiction of the Court; and if the De- 
endant do nct appear within ſuch Time as the Court ſhall appoint, then on 
Proof made of ſuch Publication 9 ſuch Order as aforeſaid, the Court may or- 
der the Plaintiff *s Bill to be taken Pro confeſſo, and make ſuch Decree there- 
upon ds ſhall be juſt ; and the Court may order ſuch Plaintiff to be paid his 
Demands out of the Eftate ſequeſtered, according to the Decree, ſuch Plaintiff 
giving Security to abide ſuch Order touching the Reftitution of ſuch Eftate, as 
the Court ſball make upon the Defendant's Appearance; but in caſe ſuch 
Plaintiff ſhall refuſe to give Security, then the Court ſhall order the Effects 
ſequeſtered to remain under the Direction of the Court, until the Appearance of 
the Defendant to defend ſuch Suit. ' | | 


For more of Subpœna in general, ſee Bill of Revivor, Coſts, 
and other Proper Titles. 


Succeſſor. 
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| Elites 47. E. 3. 26. 


Succeſlor. 


(A) Bound. In what Caſes, 


I. Prior granted an Annuity, and reſign, and yet the Annuity re- So if an A- 
| mained good; Per Judicium; quod nota. Brooke ſays this _ grants an 
ſeems to be for Life of the Prior who granted it. And per Wood, Vaviſor, 2% a 
and Davers, The Tender is good by the Succeſſor; contra Brian. Br. the Abbot 
Annuity, pl. 22. cites Firzh, Tit. * Grants 99. And 15 H. J. 1. agrees his Succeſſor 
with Brian in this, and puts the Difference, where the Writing is, that “ be 


R. Prior of D. or J. Mayor of C. ſhall make the Tender, and where it % 4 du- 


: ' : x ring the 
is that zhe Prior of D. or Mayor of C. without Name of Baptiſm. Br. Life of the 
Annuity, pl. 22. Predeceſſor 
who charg'd. 


Br. Surrender, pl. 53. cites 32 H. 8. and Fitzh. Grants 99. accordingly. * Br. Grants, pl. 140. 
cites S. C. and 29 E. 3. 16 and Firzh. Tit. Abbe 27. But if a Parſon grants an Annuity, and re- 
ſigns, the Grant is void; quod fuit conceſſum. Br. Grants, pl. 56. cites 21 H. 7. 1. Br. Dean 
and Chapter, pl. 10. cites 8. C.-———S. P. Per Butler, tho' the Ordinary confirm it; for the Annuity 
was determined before by the Reſignation. Br. Charge, pl. 54. cites 21 H, 7 


2. A Prior recovered an Annuity againſt a Parſon, and after Fudgment 
the Parſon permutes ; And there per Cur. Execution ſhall be againit the 
new Parſon, and not againſt him who has reſign'd; for the Church is 
thereof charg'd. Br. Arrearages, pl. 12. cites 34 E. 3. 

3. If an Abbot confeſſes Action, or a Deed with Warranty, this ſhall bind If an Abbot 
his Succeſſor for ever; Per opinionem Curie. But Brooke ſays, Quæœre ee 
of Confeſſion of an Annuity; for of this the Succeſſor has no Remedy. — f An 
But it he confeſſes the Action i» Præcipe quod reddat, the Succeſſor may 4! the 
have Writ of Right. Bur in the Caſe of the Annuity the Perſon is Succeſſor 


charged only. Br. Abbe, pl. 28. cites 34 Aff: 7. RA goore 


be bound for ever; Quod nota, Br, Abbe &c. pl. 1. cites 9 H. 6. 3. 


4. If an Abbot comes by Proceſs, and has Day in Court, and acknowledges 
a Fine &c. this ſhall bind his Succeſſor without the Covent. Contra if 
it be without Original, and Day in Court, unleſs in the Caſe of a Recogni- 
zance of Debt. Br. Abbe, pl. 29. cites 37 All. 17. 
5. If the Prior or Abbot releaſes to the Tenant for Life all Actions; this is 
no Bar againſt the Succeflor ; becauſe it was not by the Abbot or Prior 
and their Covent. Br. Releaſes, pl. 64. cites 42 E. 3. 22. 
6. Land is demiſed to an Abbot and his Succeſſors by Indenture, to which Br. Wai- 
the Abbot without his Covent put his Seal, renudring Rent to the Donor or ver de 
Leſſor, and dies; the Succeſſor may waive the Land, and the Poſſeſſion, Choſes, pl. 


. | 

if it is not worth the Rent; ut Admittitur, and the Aſſiſe awarded up- = — 

on it. Br. Abbe, pl. 30. cites 43 Aſſ. 23. 1 
Waiver de 


Choſes, pl. 36. cites 8. C.-——Br, Diſclaimer, pl. 19. cites S. C. 


m. Debt by an Abbot upon Obligation made to his Predeceſſor ; there a S. P. ibid. 
Defeaſauce made by the ſame Predeceſſor, without the Covent, is a good Bar pl. 3; cites 
by Award ; and the ſame Law of his Releaſe or Acquittance, and the Wric*' F. 3. 23 
was in the Debet & Detinet. Contra by Executors, Br. Abbe, pl. 32. 


38. Grant 


0 — n 
6 8 


24 Succeſſor. 


If a Paſm 8, Grant of the Parſon, by Licence of the Patron and Ordinary, ſhall 


ee charge the Succeſſor of the Parſon, per Judicium. Brooke makes a 


aud the Pa. Quære; tor the contrary was of a Bithop in the Time of H. 8. but there 

tron and Or- Was more in that than in this Caſe. Br. Grants, pl. 114. cites ) H. 4. 10. 

dinary con- 3 6 

. and the Parſon dies, the Annuity is by this determined. Contra, if 

him and his Succeſſers; per Butler. Br. Charge. pl. 54. cites 21 H. 5. 1. 
If a Parſon, Patron, and Ordinary grant an Annuity in Fee, and do not ſay for the Parſon and his 

Succeſſors, the Succeſſor ſhall not be charged; for this charges the Parſon only, and not the Glebe. Per 


Frowicke, Ch. J. Br. Dean and Chapter, pl. 10. cites 21 H. 7. 4. S. P. Br. Grants, pl. 56. cites 
t - . 1. | | 


4 


the Parſon had granted It for 


Fo of An- 9. Where a Fine is levied between 2 Priors, by which the one has An- 
nuity, and ulity, and the other has an Advowſon, and he who grants the Annuity is 
2 preſentable, and has no Covent nor Common Seal, and he dies; yer if 
6. Ae his Succeſſor accepts the Advowſon, he ſhall be bound to pay the other 3 


tance, pl. 5. becauſe he has quid pro quo. Br. Acceptance, pl. 2. cites 11 H. 4. 68. 
cites9 E. 4 & 70. 


3 ; 
Bigot, and 1t was not denied. 


10. If an Abbot buys Goods, which come to the Uſe of the Houſe, ſo that 
the Houſe may be charged in caſe the Abbor dies; there, if the Vendor 
takes Obligation of the Abbot alone tor the Debt, this ſhall diſcharge the 
Contract, and there, if the Abbor dies, the Action is determined, and 
the Debt is loſt, Br. Abbe, pl. 20. cites 20 H. 6. 21. 

11. In Debt, an Abbot and Prior, and his Covent, are bound by Obli- 
gation ; and aſter the Abbot or Prior is created a Biſhop, the Succeſſor ſhall 
be charged, and not the Predeceſſor. For he may be bound as Head and 
Member of the Corporation; and where this is the Deed of the Corpora- 
tion at the time ot the making, it cannot afterwards become the Deed of 
another Perſon, who is no Part of the Corporation, quod Nota, Br. 
Abbe, pl. 8. cites 21 H. 6. 3. & 22H. 6. 4. 


12. It Iſſues are forfeited by an Abbot, who is after made a Biſhop, the 
Succeſſor thall render the Iſſues; per Pole. And there he took no Dif- 
ference, whether the Abbot be removed in ſuch manner as that he is diſ- 
abled, and where not ; As where he is depoſed, and remains a Monk, and 
after is made an Abbot, or Biſhop ; and where he is made a Biſhop or Ab- 
bot of another Houſe immediately For, per Newton clearly, there is a 
time in the Law between the Tranſlation and Inftallation &c. Br. 
Abbe, pl. 8. cites 21 H. 6. 3. & 22 H. 6. 4. | 


13. If Damages are recover'd in Treſpaſs againſt an Abbot, the Succeſſor 
ſhall be charged. Br. Abbe, pl. g. cites 22 H. 6. 56. per Bingham. 
And if the 14. And if an Abbot borrows 10 J. to the Uſe of the Houſe, and of 


ter ex- 
ge 1 pends it in another Uſe, or gives it to a Stranger, the Succeſſor ſhall be 
rob 10 


pay for Bread charged; per Aſcue. Br. Abbe, pl. 9. cites 22 H. 6. 56. 
and Beer for 


the Houſe, and he buys Bread and Beer with it, and a Stranger takes the Bread and Beer before it comes to 
the Uſe of the Houſe, the Succeſſor ſhall be charged. Per Newton, to which Aſcue agreed; and that this 
ſhall be given in Evidence. Br. Abbe, pl. 6. cites 22 H. 6. 56. 


And if an Abbot borrows 101. and delivers to the Butler to expend to the Uſe of the Houſe, who gives it 
to a Stranger, the Succeſlor ſhall be charged. Br. Abbe, pl. 6. cites 22 H. 6. 56. 


15. In Detinue of Charters by an Abbot the Defendant ſaid, That the Pre 
deceſſor of the Abbot borrow'd of him 1005s. which came to the Uſe of the 
Houſe, and put the Charters in * 8 and 10 he will pay the 100 5. he is 
ready to. deliver the Charters. And the Juſtices ſaid, that it was never 
doubted, bur that the Succeſſor ſhall be charged by the Contract or Pro- 
miſe of the Predeceſſor, if the Thing comes to the Uſe of the Houſe, 


tho* the Contract was not by Writing; quod Nota. Br. Abbe, pl. 16. cites 
21 E. 4. 19. & 21 E. 4. 80. 


16. It 


Succeſſor. 0 


16. It was preſented for the King, That an Abbot and his Predeceſſors 
have uſed to cleanſe ſuch a Gutter, for the Eaſe of the King's Highway, by 
reaſon of the Tenure of Yhe ſame Land 3 the Defendant ſaid, That [it was 
preſented] upon the ſame Matter in another Place; [and] that after the 
Preſentment the Predeceſſor cleanſed the Highway, which continued well, and 
ſufficient in his Time, and yet is; and a good Plea per Cur. and that the 
Hucceſſor ſpall not be puniſb'd for an Offence in the Time of the Predeceſſor ; per 
tot. Cur. And by the Apprentices, the Succeſſor ſhall not be put to 
anſwer; for by the Death of the Predeceſſor the Offence is determined. 
Br. Preſentments in Courts, pl. 15. cites 5 H. J. 3. 4. 

19. If a Parſon is charged with Annuity by Preſcription, and the An- S P. Br. 
nuity is Arrear, and the Parſon re/igns, and a new Parſon is inducted, he Bean and 


ſhall be charged with the Arrearages, and not the old Parſon ; tor tho? Chapter, pl, 


the Perſon of the Parſon be charged, yet it is by reaſon of the Parſo- | para 


nage, and as Parſon ; and when he has reſign'd, he is not Parſon, Br. 8 P. per Fro- 
Arrearages, pl. 8. cites 21 H. 7 5. | wike, Ch. J. 


18. In Collateral Conditions, a Succeſſor is not included, unleſs named. 1 
Arg. Show. 332. cites 27 H. 8. 28. 

19. The Plaintiff ſeeks ro compel the Defendants to make unto him 
a Leaſe, by reaſon of a Promiſe made by W. A. and A. B, when they were 
Bailiffs of the ſaid Town; and ordered, that the Corporation, nor an 
Perſons which heretofore have been, nor which hereafter ſhall be Bailitts 
of the ſaid Town, ſhall in any wile be charged as Bailiffs with the ſaid 
Promiſe ; Bur the Plaintiſf, if he will, may take his Remedy againſt the 
ſaid A. & B. not as Bailiſfs, but as common Perſons. Cary's Rep. 146. 
cites 21 Eliz. Strainger v. Beynbridge & Turner, Bailiffs of Derby 

20. Per Gawdy, J. Such Acts Which the Incumbent, being oaly a Mo. 606. pl. 
Layman, was not capable to do, ſhall act bind the Succeſſor; becauſe, 8 
upon the Matter, he was never Incumbent, and cited 4 H. J. & 28 H. 8 G 
8. Dyer. But Popham and Fenner, J. contra; for in regard he was they agreed 
Parſon de Fatto, and ſuch an one whereot the Law takes Cognizance by that the Par- 
his Induction, and the People cannot take notice of any other, all Acts ſoo, being a 
done by him, during that Time, ſhall bind as well as if he had been gugꝗht i be 
righttul Parſon ; for it would be miſchievous, if all the Acts by ſuch depeived, or 
Averments ſhould be drawn in Queſtion, And all agreed, that all otherwiſe all 
Spiritual Ads, as Marriage, Adminiſtration of the Sacraments &c. b 1 xx 
ſuch a one, during the Time that he is Parſon, are good; and therefore ,,, ha . 
a Leaſe made by ſuch a one, and confirm'd by the Patron and Ordinary, ful Parſon, 
ſhall well bind the Incumbent Succeſſor; and adjudged accordingly, by till Depriva- 
Conſent of Gawdy, J. Clench abſente. Cro. E. 175. pl. 5. Mich. 42, non. 
& 43 Eliz. B. R. Cottard v. Winder. . Lage : 


Cites S. C. 
ſays, that Deprivation, after the Leaſe made, ſhall not have ſuch Relation to make him no Parſon, ab 


Initio, tho? it be declaratory ; for the Succeſſor ſhall not have the Meſne Profits, and the Leaſe is 
good. 


21. A. an Tucumbent, made a Leaſe of a Parſonage to J. S. under 
whom W. R. claims. Afterward B. was Incumbent, by whoſe Conſent 
a Decree was made to confirm the ſaid Leaſe. W. R. brings a Bill 
azainſt H. the preſent Incumbent, to compel him to vonſirm the ſame; but 
the Court, ſeeing no Reaſon ſo to do, were clear of Opinion, that the 
Act of a preſent Incumbent cannot bind his Succeſſor, and fo diſmiſs'd 
the Plaintiff's Bill. Chan. Rep. 148. 16 Car. 1. Preſs v. Hinchman. 


For more concerning this Diviſion, ſce Eſtates, (Q. a 7.) &c. 


11 (8) Of 


26 Succellor. 


(B) Of what the Succeſſor ſhall take Advantage. 


I, Ote, that the Goods of an Abbot belong to him during his Life, 
| and he has Property in them, and may give them and ſell them; 
bur if he dies, the Property of the Goods nor given nor ſold are in 
the Succeſſor, and he may have Treſpaſs de Averiis Domus & Eccleſæ 
ſux * and this, it ſeems, by the Common Law ; for Replevin af- 
firms Property. Contra of Treſpaſs. Br. Property, pl. 36. cites 9 11 
6. 25. | | 
2. If a Leaſe be made to an Abbot during his Life, and he is tran/lated 
to another Houſe, the Succeſſor ſhall have it during his natural Life. Br. 
Abbe, pl. 13. cites 3 H. J. 11. and 5 H. J. 24. Per Rede. 
Othereiſe it 3. It F. S. Mayor of London has a Licence to purchaſe to him and his Suc- 
is if the ceſſors, and to the Commonalty, his Succeſſors ſhall not enjoy the Licence. 
Prior or Br. Tender, pl. 15. cites 14 H. 3. 31. and 15 H. 5. 1. 


Mayor are 


db wat 
— Nets Br. Tender, pl. 15. cites 14 H. 7. 31. and 15 H. . 1. 


4. Uſurpation by the Maſter does not gain Poſſeſſion to the Succeſſor ; for he 
does that which is wrong in another Capacity ; becauſe a Corporation 
cannot do wrong bur by their Writing under the Common Seal ; Per 
Fitzjames J. Br. Corporations, pl. 34. cites 14 Hf. 8. 29. 

Succeſſors of 5. If a Bond is made to a Biſhop or Dean, and his Succeſſors, the Exe- 
a Biſhop cutors ſhall not have the Benefit of it, but the Succeſſors: But otherwiſe 
ſhall not of a Bond zo a Mayor and his Sueceſiors, or to two Churchwardens of a 
1 Church, and their Succeſſors; for they have not Capacity to take to 
Bind to him their Succeſſors; Per Shelly J. D. 48. pl. 15. Trin. 32 H. 8. Anon. 


and his Suc- EDEN 
ceſſors. Adjudged. But _—_ that the Succeſſor may have Covenant on Leaſe for Nears, which is in the 


Realty. D. 48. pl. 15. Marg. cites 41 & 42 Eliz. C B. Biſhop of Bath and Wells's Caſe.— The 
Doubt was, becauſe after the Death of ſuch Perſon (a ſole Corporation) the Bond is due to no Body, 
and ſo ſuſpended ; and an Action Perſonal opce ſuſpended is gone for ever, but no Rule without an Ex- 


ception. Ibid. 4 
A Bond may go to Succeſſors as well as Land. Cro. E. 464. Bird v. Wilford, on a Bond to the 


Chamberlain of don. 


6. Debt was brought by Succeſſor of a Prebendary againſt Executors of 
Leſſee, after Afſiznment by them, for Rent due after the Aſſignment. Per 
3 Juſt. The Action will not lie; bur Popham contra; for the Succeſſor 
is privy to the Contract of the Predeceſſor, and ſo the Executor to the 
Comes of the Teſtator. Goldsb. 120. pl. 6. Hill. 43 Eliz. Overton v. 
Syddall. 

£4 Doctor Langton late Pre/zdent of the College of Phyjicians, had re- 
covered for the King and for himſelf, by the Name ot Preſidens Col- 
legii 601. and dies; and afterwards Doctor Atkins being made Pre- 
ſident, brought a Scire facias upon that Judgment; And by the whole 
Court adjudg'd well. And it ought not to be brought by the Execu- 
tor of Dr. Langton. Noy 121. Dr. Atkins v. Dr. Gardiner, cites 


Dyer 148. a. 


(C) Vat 


. 7 4 ; 
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(C) Mat ſhall go to the Succeſſor, or to the Heirs or Exe- od 
cutors &c. of the Predeceſſor. pl. 2, 3; 4. 


I. H E Biſhop of C. ſued againſt the Executors of his Predeceſſor, 
viz, A. B. becauſe all the Ornaments of the Chapel of the Biſhop, 
and all the Goods and Chattles found in the Manor belonging to the Biſhop, 
at the Time of the Death of a Biſhop, received of the Executors of his 
Predeceſſor, for which Gree was made, ſhould not be ſeiſed by the Eſ- 
cheator, and delivered to the Succeſſor, and ſhew'd certain that ſuch 
Things came to the Hands ot the Executors of his Predeceſſor, and pray*d 
Writ to warn them to ſay why they ſhould not deliver them to him, and 
had Scire facias ; and the Sheriff return'd the Defendant Nihil in Lay 
Fee, and that there were Benefices, by which iſſued Scire facias de Bo- 
nis Eccleſiaſticis ; W hereupon the Biſhop ſequeſter'd certain Goods of the 
Execurors, by which they ſued Audira Querela againſt the Biſhop, ſup- 
poſing that thoſe Goods did not come to their Hands, nor Gree was 
never of thoſe Goods, and had Venire facias Epiſcop. who came and de- 
manded Judgment of the Writ, becauſe there are other Executors to the 
Biſhop not named &c. Per Green, Thoſe are grieved only, and not the 
others, by which the Biſhop ſaid that the Executors, now Plaintiffs, re- 
ceived the Goods in ſuch a Place, Priſt, and the others econtra, and had 
Pais thence &c. Br. Chattles, pl. 4. cites 21 E. 3. 48. 

2. The Maſter of an Hoſpital brought Aſſiſe of Rent, which he claimed 
by Preſcription, and it was tound tor him, and the Damages were ſever'd, 
viz. ſo much in the Time of his Predeceſſor, and ſo much in his own Time, be- 
cauſe he was preſentable as a Parſon is, and then he ſhall not recover Da- 
mages but for his own Time, but if he was Elective, he ſhould recover 
Damages as well in the Time of his Predeceſſor as tor his own Time; 
Quod nota, a good Diverſity of ſuch like Incorporations, Br. Garden 
ou Maſter de Hoſpital, pl. 5. cites 26 Aff. 4. 

3. It ſeems that if the Parſon recovers Annuity, and dies, his Execu- 
tors ſhall have the Arrearages, and not the Succeſſor, Br. Arrearages, 
pl. 12. cites Firzh. Scire factas 153. 

4. A Biſhop has Title to preſent to a vacant Church, and after he dies, 
and his Temporalties come into the King's Hands, the King ſhall have the 
Preſentation, and not the Executor of the Bithop, Br. Executors, pl. 
143. Cites 50 E. 3. 26. | | 

5. In Raviſhment of Ward, it was held for clear Law, that if a Mar 
held of a Biſhop in Chivalry, and died his Heir within Age, and after the 
Biſhop died, and did not ſei the Infant, that the Succeſſor might ſeiſe 
him, and ſhould have Writ of Raviſhment of Ward of him. Brooke 
ſays, Quære if the Executors of the Biſhop who was dead ſhould not have 
him; tor of a Thing tranſitory the Law adjudges Poſſeſſion without Sei- 
ſure. Br, Chattels, pl. 21. cites 2 H. 4. 19. 
6. If an Abbot purchaſes to himſelf and his Heirs, it ſhall not ſerve but 
for Term of his Life. Contra of a Biſhop, Per Martin & Cockain Juſt. 
Br. Corporations, pl. 20. cites 9 H. 5. 9. 

7. An Abbot is impriſoned, he may bring Action thereof by Name of the 
Abbot, without ſaying F. N. Abbot &c. And if he recovers Damages for 
a Torr done to his Perſon, the Succeſſor ſhall have Execution, and not 
his Executors; but Brooke ſays it ſeems that he cannot make Executors ; 
tor he has no Capacity but to the Uſe of the Houſe &c. Br, Abbe, pl. 
J. Cites J H. 6. 27. ; 

8. Where the after of an Hoſpital who has Confreres, recovers in 8. P. For he 
Writ of Annuity, and dies, the Succeſſor ſhall have the . by cannot make 

cire 


& h _ 9 
Executors, Scire facias, and not the Executors. Br. Corporations, pl. 26. cites 


in reſpect of 
any Thing 19 H. 6. 44. 


v hich belongs to the Corporation. Contra 6f a Parſon of a Church; far there his Executors ſhall have 
the Arrearages incurr'd in his Time, Br. Arrearages, pl. 6. cites 19 H. 9 44. but it ſhould be H. 6. 
S. P. And ſo if a Dean and Chapter, or Guardian of 'a Houſe, recovers in Debt or Annuity, or other 
Thing in a Court of Record, as in Right of their Church and Houſe, and die before Execution ſued 
&c. the Sueceſſor may have a Scire facias to execute the ſame Judgment. Perk. S. 499. 


Succeſſor. 


9. In Treſpaſs it was admitted, That where a Parſon dies after the 1/# 
Day of May, where the Land is ſown, and after another Parſon is made, 
and atter the Emblements are ſever'd, the Executor of the firit Parſon 
thall have the Tithes, and not the now Parſon. Br. Emblements, pl. g. 


cites 21 H. 6. 30. | : 
S. P. Br. 10. If a Parſon dies 70 the Feaſt of the Conception of our Lady, the 


1 Succeſſor ſhall have the Emblements growing, and the Tithes, and not 
bo eites the Executor of the Predeceſſor. Br. Emblements, pl. 2. cites 34 H. 6. 


38. and 35 H. 6. 49. 
For where a 11, Debt by R. Alderman of the Guild of St. Mary in Boſton, againſt L. 
+ 5 upon a Bond made to F. N. late Alderman, which was to him and his Suc- 
ena ro ihe  cefſors. And per Littleton Juſt. He ought to ſhew how the Corporation 


Church<var- . 
dens and was made; Contrary of Abbot and Prior, or Dean and Chapter, but 


their Succeſ= Guild or Fraternity cannot be made but by Special Incorporation. Per 
ſors, this Brian, It is true; for Succeſſor cannot take Effets but where there is Succeſ- 


Word Succeſ- |  ?.- . - 1 g 
ſors is void, #07 3 lor otherwiſe this Word Succeſſor is void. Br. Corporations, pl. 


and the 60. cites 20 E. 4. 2. 

Executors | 
ſhall have Action; for the Wardens are not incorporated; Per Brian. And Littleton Juſt. to the ſame 
Purpoſe. A Bend made to the Dean of P. and his Succeſſors, is not good to the Succeſſors, but the Execu- 
tors ſhall have the Action. Contra of Bond to the Dean and Chapter of P. and their Succeſſors, there the 
Succeſſor ſhall have the Action after the Death of the Predeceſſor. Br. Corporations, pl. 60. cites 20 
E. 4. 2, ——$o of a Biſhop, Per Littleton, to which Choke Juſtice agreed, and agreed the Caſe by 
Brian, and that Bond made to Abbot or Prior, and their Succeſſors omitting the Covent, is good to the Suc- 
ceſſor; for ns other of the Cerporation is able to take the Bond but the Abbot. Br. Corporations, pl. 60. 
Cites 20 E, 4.2. And where Chantry Prieſt is — by _ Name, and Succeſſors, and Land js given 
to him and his Succeſſors, this is good; and the Succeſſor ſhall have it, and not the Heir; Per Choke 
Juſt. Br. Corporations, pl. 60. cites 20 E. 4. 2. But Bond made to him and his Succeſſors ſhall 
enure to the Executors, and not to the Succeflors ; by which the Plaintiff prayed Leave to purchaſe a 
better Writ. Br. Corporations, pl. 60. cites 20 E. 4. 2. 


12. If a Man diſſeiſes the Dean and Chapter of P. and the Dean dies, 

the Succeflor ſhall have Ae. Contra in Caſe of an Abbot diſſeiſed, 

and he dies, and another Abbot is made. Note the Diverſity. Br, Cor- 
porations, pl. 86. cites 1 E. F. 4. 

13. In an Action of Covenant by Executor to G. M. late Biſhop of Win- 
cheſter, and ſets forth, That Brian, the Predeceſſor of the ſaid Biſhop, had 
demiſed a Rectory and certain Lands to J. S. tor 21 Years, who had aſ- 
ſignd to the Teſtator of the Defendant, and that the Leſſee covenanted 
with Brian and his Succeſſors, to repair the Chancel of the Church, and the 
Barns &c. and aſſign'd a Breach in the not repairing by the Teſtaror of 
the Detendant in the Lite of the ſaid G. M. and that the Leaſe after- 
wards expired. To this the Defendant demurr'd, for that it was pre- 
rended that the Executor of the Biſhop could not bring this Action; for 
the Covenant was with the Predeceſſor Biſhop and his Succeſſors. But 
the whole Court gave judgment for the Plaintiff, and that the Execu- 
tor is here well intitled to the Action for the Breach in the Teſtator's 
Time. 2 Vent. 56. Trin. 1 W. & M. in C. B. Morley v. Polhill. 


D) Relieved 
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(D) Relieved againſt Frauds of the Predeceſſor. 


1. H E Rector of St. Giles's applied to Chancery, to enable him 
| to grant a Building Leaſe of a Houſe veſted in Truſtees, for the Be- 
nefit of the Rector and his Succeſſors for ever. He ſuggeſted the ruinous 
Condition of the Houſe, and that no Body would rebuild but on having 
a Leaſe for a long Term; and pray'd it might be inquired under what 
Rents and Covenants it was proper to have ſuch Leaſe granted: Ac- 
cordingly it was ſent to a Maſter, who made his Report. A Leaſe was 
accordingly granted, and the Rector privately, without the taking any 
Notice thereot to the Court, contracted for, and took & Fine of 6001. of the 
Leſſee ; but nothing of this appeared upon the Leaſe. The Rector died. 
The Succeſſor brought a Bill againſt the Rector's Executor, and the 
Leſſee, either to avoid the Leaſe, as obtained by Fraud upon the Court, 
and on a Contract injurious to the Succeſſor, or to have the 6001. with 
Intereſt from the Rector's Death, for the Succeſſor's Benefit. Ld. C. 
Talbot thought it too hard to ſer aſide the Leaſe, the Leſſee not appear- 
ing to have had a great Bargain, the Repairs having been great, and he 
had ſold Part, and in the taking it he look'd no further back than to the 
Decree; but as to the late Rector, he had no Doubt but the 600 J. ought 
to be conſidered as a Part of the Truft, and to be repaid with Intereſt to 
the now Rector from the Death of the former; And decreed the 6001. to 
be laid out in a Purchaſe tor the Rector and his Succeſſors, and till then 
ro be laid out on Security in Truſtees Names, and the late Rector's 
Executors to pay Coſts out of his Aflers ; but as againſt the Leſſee diſ- 
miſs'd the Bill, but without Coſts. Caſes in Equ. in Ld. Talbot's 
Time 199. Trin. 1736. Galley v. Baker. 


— 


(E) Action, by or againſt Succeſſor. And Pleadings. See Phy- 


ſicians (A) 
. 8 
. : ; | Tria (X. d) 
1. By 52 H. 3. I is provided, That if any Wrongs or Treſpaſſes be done to There were 
cap. 28, * Abbots, or other Prelates of the Church, and they have 2 Miſchiefs 
ſued their Right for ſuch Wrongs, and be f prevented with Death before at the Com- 


Fudg ment given therein, mum Law, 


(as many 
3 ; did hold) 

that in the Caſe of Abbots, Priors, and other regular and religious Perſons, if the Goods of the Mona- 
ſtery were taken away in the Life of the Predeceſſor, that or his Death his Succeſſor had no Remedy 
for ſuch Treſpaſſes. The other Miſchief was, That if in Time of Vacation, when there was no Ab- 
bot, Prior, or other regular or religious Sovereign, any Intruſion were made, the Succeſſor had no 
Remedy to recover the Land wich Damages, though thereof his Predeceſſor died ſeiſed; and both thets 
are remedied by this Act. 2 Inſt. 151. | 

This Act extends only to Abbots, Priors, and other Prelates that be Religious and Regular, and not 
to Biſhops and other Perſons Eccleſiaſtical, being Secular; for in the 2d Clauſe of this Act, Hujuſmcat 
Religioſorum is mentioned for the Diſtinction between Religious and Secular. (See the firſt Part of the 
Inſtitutes, Sect. 133.) And the Reaſon of this Diverſity is, that the Abbots, Priors, and other reli- 
glous and regular Perſons, are dead Perſons in Law, and love Capacity to have Lands and Goods only, 
for the Uſe and Benefit of the Houſe, and cannot make any Teſtament ; and therefore the Church or 
Religious Houſe is holden always one, in reſpe& whereof the ſucceeding Abbot ſhall have an Aſſiſe for 
a Diſſeiſin done in the Life of the Predeceſſor, and an Action of Waſte for Waſte done in his Prede- 
ceſſor's Time ; but fo ſhall not a Biſhop, Archdeacon, Dean, Parſon, or the like, that are Eccle- 
ſiaſtical ſecular, becauſe the Church by their Death has an Alteration, and is not always one, and 
ay oy make their Teſtament; for that they may have Goods and Chattles to their own Uſe, 
2 Inſt. 151. 1 


A the Biſhop is of an bigher Degree than the Abbots and Priors, with which this A& begins. 2 
nft. 151. | | 


See the Note to the next Paragraph. 


Their 
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30 Succeſſor. 
Some have Their Succeſſors 2 have Actions to demand the + Goods of their 
Rd af t Church out of the Hands of ſuch Treſpaſſers ; 

this Word (Demand) that this muſt be intended of an Action of Detinue, or the like Action, wherein 
the Thirg itſelf is to be recovered ; but the Words (out of the Hands of ſuch Treſpaſſors) make it evi. 
dent, that it muſt be intended of a Treſpaſs quare vi & Armis ; for thereof was the Doubt at the Common 
Law ; for it is Holden, that fer Goods taken from the Predeceſſor of an Abbot or Prior, no Action was given 
to the Succeſſor at the Common Law before this Act; for by the taking the Property vas dive ſted. But an 
Action of Accurt, Debt, Detirue, Replevir, and the like Action, which affirms the Property to continue; 
the Succeſſcr ſhall have an Action at the Common Law. 2 Inſt. 152. d 

+ The Prior of 8 brought Treſpaſs upon this Statute, Quare vi & Armis Bona & Catalla Domus & 
Eccleſie it ſins Prioris cetit &c. It was objetted, that the Pi ory of the Goods was not the Church's, 
and demanded Judgment of the Writ: Sed non allocatur. Then it was faid that the Statute gives Ac- 
tion ad Bona repetenda, which naturally implies a Writ of Detinue or Replevin, and not a Writ of 
Treſpaſs, in which Damages only are to be recovered; Sed non Allocatur. Then they pleaded that 
W. the Prior, in wvhoſe Time the taking was, is in full Life ; Judgment of the Writ; for that the Statute 
gives the Writ after the Predeceſſor's Death for the Succeſſor The Plaintiff replied, that J Hs js 
depoſed. Per Roub. J. If one brings a Writ againſt an Abbot, who is depoſed pending the Writ, this 
does not vitiate the Writ; bur if an Abbor brings Writ, and is depoſed pending the Writ, the Writ 
abates ; and therefore the Defendant was ordered to anſwer, and the Writ was awarded good &c. 
Fitzh. Tit. Treſpaſs, pl. 242. cites it as in the Time of E 1. | hy 

It an Abbot or Prior be depeſed, the Succeſſor ſhall have an Act ion upon this Act, altho* the Pre- 
deceſſor be alive, as well as if he had died; for as to that Houſe he js Guiliter mortuus. 2 Inſt. 151. 

The Succeflor ſhall have by the Equity of this Statute, an Action of Treſpaſs of cutting down of 
Trees, and carrying them away, wherein it is to be obſerved, that Acts that give Remedy for Wrongs 
done, ſhall be taken by Equity. 2 Inſt, 152. | 4 

+ The Action that the Succeſſor ſhall bring upon this Statute, ſhall be Bona & Catalla Domus & Er- 
cleſie ſus tem pore J. Predeceſſoris ſui, which without Queſtion a Biſhop, Dean, or other Eccleſiaſtical 
ſecular, cannot ſay. 2 Inſt. 152. | 

The Prior of St C. brought Treſpaſs Quare Bona & Caralla Eccleſie Sancti C & Nicholci Predeceſſo- 
ris nunc Pricris apud C. cepit &c. and the Writ was awarded good; Quod Nota. Fitzh. Tit. Treſpaſs, 
pl 205. cices Mich. 47 E. 3. 23. and ſays, Vide 16 E. 3. ; | l 
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Vet if the Moreover, the Succeſſors ſhall have like Action for ſuch Things as were 
taking of lately withdrawn by ſuch Violence from their Houſe and Church, be fore the 


he Good c of a 
wn na Death of their Predeceſſors, 1% their ſaid Predeceſſors did not purſue their 


before the Right during ther Lives. 
Death of the 

Abbot or Prior, his Succeſſor ſhall have an Action of Treſpaſs by this Statute. 2 Inft. 152.— Fitzh. 
Tit. Treſpaſs, pl. 211. cites Trin. 16 E. 3. where a Prior brought Treſpaſs of Goods carried away in 
Time of his Predeceſſor, an Objection was made that ſuch Writ lies not at Common Law, nor is given 
by the Statute, unleſs freſhly brought before the Predeceſſor's Death; and that if there was Laches in 
the 3 ſuch Writ lies not: But it was over- ruled, and the Defendant pleaded Not guilty, and 
ſo to Iſſue. | 


Abbot And if any intrude into the Lands or Tenements of ſuch Religions Perſuns 
brought . in the Time of Vacation, of which Lands their Fredeceſſurs died ſeiſed, as in 
Loh uy or the Right of their Church, the Succeſſors ſhall have a Writ to recover their 
Tree in Seiſin; and Damages ſhall be awarded them, as in Aſſſe of Novel Diſſeiſin 
Time of Va- iS wont to be. 

cation; it IF 8 | 

was inſiſted that no Action lay either by the Common Law, or Statute ; and that if this Action lies for 
an Abbor, it would lie for a Biſhop likewiſe for a Treſpaſs done in Time of Vacation: But it was an- 
ſwered, That the Caſes are not alike; and a Reſpondeas Ouſter was awarded. Fitzh. Tit. Treſpaſs 

e far by thetk Sign hs Bvalab af 
his Branch is taten by Equity; for by theſe Words the Succeſſor of an Abbot, Prior, or any ot 

Religious Sovereign, ſhall have an Action of Treſpaſs for Trees cut down, and carried away in = Tine 
of Vacation. 2 Inſt. 152. | 

But a Biſhop ſhall not have an Action of Tron in that Caſe, 1ſt. as has been ſaid ; for that this Act 
extends not to him. 2dly. The King has the 'Teinporalties during the Vacation; and therefore he can- 
not have an Action of Treſpaſs ; But in the Regiſter there is in that Caſe an Oyer and Terminer to be 
granted to hear the Treſpaſſes done in Time of Vacation of the Biſhoprick, as thereby appears, which ſeems 
in Favour of the Church to be granted by the Common Law; for it is not grounded upon this Act: And 
therefore I leave the marginal Notes in the Regiſter that are newly added, and are not warranted by 
ancient Manuſcripts, to the judicious Reader. 2 Inſt. 152. 

Bur F. N. B. 112. (H) 113. ſays, It ſeems that theſe Words (ſuch Religious Perſons) ſhall extend to Bi- 
ſbeps ; as much as to ſay the Biſhop ſhall puniſh a Treſpaſs done in Time of Vacation of the Biſhoprick, 
in cutting down of Trees &c. for of Right the King cannot cut ſuch Trees; but as to Hunting in the 
Parks, or Fiſhing in the Piſcaries, it ſeems the King ought to have the Action for the Treſpaſs done in 
the Time of the Vacancy ; bur if they do deſtroy all the Fiſh within the Fiſheries, or all the Deer in 
the Parks in the Time of the Vacancy, it ſeems reaſonable, that by the Statute of Marlbridge the Suc- 
ccſlor ſhall have an Action for ſuch 'Treſpaſs. Quære the Truth of this Matter. 

. 9 Writ 


Succeſſor. 31 


Wi I, truſion lies not for the Succeſſor of the Biſhop for an Intruſion in Time : Vacation; for the King's 
$44 (able he has — Othce) preſerves the Inheritance of the Biſhop; but it lies by this 
Stature, where one intrudes after the Deceaſe of an Abbot or Prior. Ste the 1 Part of the Inftitutes, 
Sect. 443, for this Manner of Iatruſion, while the Freehold and Inheritance is in Conſideration of Law. 


2 Inſt, 152. 


JE %.& 


2. In Treſpaſs by Prior of taking Vaccam Domus & Eccleſiæ de M. tem- 
pore H. predeceſſoris ejujdem Prioris Sc. It was objected, that the Wrir 
oughr to be Vaccam, que fuit H. Predecefforis tempore H. Prædeceſſoris, 
cepir &c. tor that the Cow was H.'s, and that he ſhould not allege her to 
be Vaccam Domus; but this notwithſtanding the Writ, was awarded 
good by the Statute. Eitzh. Tir. Brief, pl. 359. cites Trin. 18 E. 3. 23. 

3. A Man' recovered Arrears of Annuity againſt a Parſon, the Parſon died, he 
ſhall have Scire facias againſt the Succeſſor of the Parſon, and not againſt the 
Executor, and ſhall have Scire facias of Part and Fieri facias ot the reſt ; 

And ſo it ſeems that Part was in the Time of the Parſon, and Part in the 
Time of his Succeffor, or Part within the Year, and Part after. Br, 
Executor, pl. 144. cites 24 E. 3. 23. 

4. Treſpaſs by a Prior, ware vi & Armis Bona & Catalla Eccliſiæ ſue Firth. Tit. 
de S. & Nicholat nuper Prioris ibidem Predeceſſoris ſui tempore dicti Nicholai —_— ' +0 
10 Marc. in Pecuniis numeratis diff e Domus & Eccleſiæ, apud C. cepit Mien. 37 E. 
£9 aſportavit. Caund. demanded Judgment of the Writ; for he does not z. 23. S. C. 
ſuppoſe the carrying away of the Money in the Time of the ſaid Nicholas. 

Et non Allocatur; for the firſt Words amount to as much; Quod nora. 
Br. Treſpaſs, pl. 64. cites 47 E. 3. 23. 

5. Note, That it Obligation be made to a Prior, who dies, his Succeſ- Br. Ovliga- 

ſor ſhall have Debt in the Debet & Detinet, tho' no Word of Succeſſor be tion, pl. 18 


in the Obligation. Br. Abbe, pl. 3. cites 47 E. 3. 23. 3 1 


. Abbe, pl. 
32. Cites 47 E. 3. 26 — Br. Dette, pl 44 & 45. cites S. C.—8. P. 2 Inſt. 152. 


6. Treſpaſs of Trees cut, Franktenement broke, and Servant beaten, by a Br. Treſpaſs, 
Prior, it is a good Plea to the Writ, that the Treſpaſs was in the Time of P) $9. cues 
his Predeceſſor &c. by which the Plaintiff maintained rhe contrary. Br. — 
Abbe, pl. 5. cites 2 H. 4. 4. 8 

7. It an Abbot had a Ward, and F. S. raviſved him, and the Abbot 
died, the Succeſlor thould punith this Treſpaſs; contra of a Biſhop. Brooke 
ſays the Reaſon ſeems to be inaſmuch as the one may have Executors, 
and ſo cannot the other. Br. Treſpaſs, pl. 380. cites 11 H. 4. 82. 

8. Debt againſt an Abbor upon an Obligation of his Predeceſſor of 201. Br Replevin. 
and counted that the Abbot Predeceſſor pledged a Table Ipſius nuper Abbatis 2 2. eites 
& Abbathie ſuæ predictæ to the Plaintiff, for 40 1. and after repaid him 20 J. 8 © 
upon which the Plaintiff re-delivered him the Table, and took an Obligation 
of him for 20 l. Reſidue under his own Seal, without the Convent, and averr'd 
that the Table came to the Uſe of the Houſe; And the Count was awarded 
good notwithſtanding that he ſaid, Unam Tabulam auream ipſius nuper 
Abbatis & Abbathiz &c. For during the Lite of the Abbor, the Pro- 
perty is in the Abbot only, and he may give them; Bur if he dies or be 
depoſed, the Property is in the Houſe. Br. Abbe, pl. 2. cires 9 H. 

6. 25. | 

by the Goods of an Abbot are carried away and he dies, the Succeſſor 
ſhall have Action Quare bona Predeceſſoris & Abbathie &c. per Babb. Bur 
per Marten, in this Cafe the Action ſhall be of Goods of the Houſe and 
Church only, without ſpeaking of the laſt Abbot ; And this ſeems to be 
well by the Regiſter, Quod vide ibidem, cit, Treſpaſs &c. And the Sta- 
rute of Marlb. cap. 29. is, Quod habeat Actionem ad bona eccleſiæ ſuæ 
recuperand* and not bona Predeceſforis. But per Babb. becauſe the Pro- 
perty is in the Abbot and in the Houſe alſo, Anſwer; quod nota. Br. 

Abbe, pl. 2. cites 9 H. 6. 25. ; a 
10. Per 


32 Succeſſor. 
: 10. Per Fulthorp, Not the Deed of the Abbot and Covent is double in 
Debt againſt Succetior upon Obligation. Br. Double, pl. 77. cites 14 

5 H. 6. 17. 
Br. Aid. pl. 11. In Scire Facias againſt a Parſon, upon Recovery of an Annuity againſt 
79. cites 19 his Predeceſſor upon Aid and Finder of the Patron, and finding againſt 
2 24% them upon Iſſue h Preſcription, the Succeſſor in Scire Facias ſhall 
Thar the. have Aid again; But upon the Joinder they were not ſuffered to traverſe 
ſame Year the Preſcription again, tho' they alledg'd that all the Jurors were dead, 
7 5» it was a- ſo that they could not have Attaint; For this is the Laches of him and 


warded that x: : 2: d . 
the Plaimift bis Predeceſſor, which cannot be reformed, Br. Scire Facias pl. 112. 


ſhould reco. CIteS 19 H. 6. 39. 
ver the An- 12. In Dett the Plaintiff declared againſt a Biſhop late Prior of D. and 
nuity ; Quod the Deed was in the Name of the Prior and Covent, and becauſe the Suc- 
9 ceſſor ought to be impleaded, and not he who is tranſlated to a Biſhop, 
Markham /aid, that it was made by the Pricr and Covent, and the Prior, 
now Biſhop, is tranſlated in Biſhop of L. and another Priur choſe, and 
the Money came to the Uſe of the Houſe, and therefore the Succeſſor thall 
be charged, and not the Predeceſſor; And per Cur. this Plea is double, 
the one that the Prior and Covent made an Obligation, and another, that 
the Money came to the Uſe of the Houſe. Br. Double. pl. 46. cites 21 H. 
„ ü 
13. If Obligation be made to an Abbot alone, who is after created a Bi- 
ſhop, the Succeſſor ſhall have the Action and not the Bithop, and ſhall 
have Action of Detinue of the ſame Obligation. Br. Abbe, pl. 8. cites 21 

H. 6. 3. & 22 H. 6. 4 Per Ardern & Pole. : 
If an Abbot 14. And per Pole if an Abbot brings Treſpaſs of Battery and recovers Da- 
_ a 1 mages, and before Execution is made an Abbot of another Church ; The Suc- 
Ns eng  ceflor ſhall have Scire Facias, and Execution, and not he who reco- 
yet the Acti- vered. Br. Abbe, pl. 8. cites 21 H. 6. 3. & 22 H. 6. 4. 


on remains. 


Br. Abbey pl. 13. cites 3 H. 7. 11. & 5 H. 7. 24 per Wood. 
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15. In Treſpaſs upon the 5 R. 2. If a Man pleads the dying ſeized of 
his Predeceſſor, Mafter of the Hoſpital of Dale, and that he entered; This 
is no Plea, for he ought to ſhew how he debite electus & præfedtus fuit and 
then quod intravit; Quod nota. Br. Pleadings, pl. 11. cites 34 H. 


6. . | 

8. F. Bau tis 16. Plaint againſt an Ablot upon Deed of 100 5s. of his Predeceſſor, 
wi — which came to the Uſe of the Hoaſs 3 And the Deed and the coming to the 
ages of Ac- Uſe of the Houſe ſhall not be double; For the Deed is nor ſufficient, un- 
count; For leſs it come to the Uſe of the Houſe ; Quod Nora. Br. Double. pl. 96. 


theſe never cites 2 E. 4. 13. 
lie in Ac- i : 
count, for they were always certain; And he was compelled to ſhew in what Place it came to the Uſe 
of the Uſe of the Houſe. Br. Dette pl. 147. cites 2 E. 4. 14. 


17. In Writ of Entry ſur Diſſeiſin made by the Defendant of a Rent to 
to the Predeceſſor of an Abbot Plaintiff, the Tenant took the Tenancy and 
pleaded as Tertenant, and pleaded Hors de ſon Fee, 4 ee if without 
Title ſbetun &c. And per Cur, the Plea is good in this Action; For the 
Seiſin nor Diſſeiſin io the Preaeceſſor is no Title; For it may be that the 
23 was Diſſeiſed, and then the Succeſſor is not in by the Predeceſſor, 
as the Heir is in in by the Anceſtor; For the Succeſſor is in by the Houſe 
and continues the firit Tort, therefore no Plea here no more than in AC 
ſize. Br. Hors de ſon Fee, pl. 9. cites L. 5 E. 4. 80. 

18, Treſpaſs by Prior ot Quare Bona E Catalla Domus & Eccleſiæ ſuæ 
preditte tempore Predeceſſoris ſui cepit, and counted of a Pipe of Wine. Ir 
was objected that the Writ ſhould be Bona & Catalla iplius the 
Prior; tor that the Property was his. Bur per Choke, the Succeſſor 

cCan- 


ww % 


Suit of Court 

cannot have Action of this taking, bur in reſpect of the Right which was 
* Church; And therefore the Writ is good. And per Danby, the 
Prior could not have Goods otherwiſe than in the Right of his Church 3 
And he could not deviſe them &c. and they held the Writ good. Fitzh 
Tit. Brief, pl. 176. cites Trin. 9 E. 4. 33. : 

19. Scire Facias againſt Sncreſſor of a Parſon to have Execution of certain 
Arrears of Annuity recovered againſt his Predeceſſor ; the Defendant ſaid, 
that he at D. in another County, reigned into the Hands of the Biſhop, 
which he accepted &c. and ſo he was not Parſon the Day of the Writ pur- 
chaſed, nor ever after; And the beſt Opinion was, that this is a good 
Plea; but by ſome nothing ſhall be enter'd bur Nor Parſon the Day of the 
Writ purchaſed nor ever alter, and the Reſignation ſhall be given in Evi- 
dence ; And it ſeem'd to ſome that all ſhould be enter'd tor Evidence 
and Plea. Br. Scire Facias. pl. 133. cites 9 E. 4. 49. 

20. If Mayor and Commonalty are Diſſeiſed and the Mayor dies, the Suc- 
ceſſor and the Commonalty ſhall have Mie, and the Writ ſhall be Diſ- 
ſeiſivit eos. Br. Corporations pl. 56. cites 12 E. 4. 9. 10. | 

21. In Detinue of Charters by an Abbot it is a good Plea that his Prede- 
ceſſor pledged them tor 10 l. which is not paid. Br. Chattles, pl. 25. cites 


21 E. 4. 19. 


For more of Succeſſor in General, See Confirmation, Corporation, 
Eſtate, and other proper Titles, 


Suit of Court. 


(A) By «whom it may or niuſt be done. 850 (80 


1. DV 20 H. 3. cap. 10. it is provided and granted, that every * Free- * This does 
man, which + owes Suit to the County, f Tything, Hundred, and extend to 


Frecholders 
I| Wapentake, in ancient 


6D 2 Demeſne, but not to Copyholder, 2 Inſt. 100. 

+ Nota, There be 2 kinds of Suits, viz. Suit ** Real, that is, in reſpect of his Reſiance, to a Leet or 
Tourn ; and Suit Service, that is, by reaſon of a Tenure of his Land of the County, Hundred, Wapeh- 
take, or Manor, whereunto a Court Baron is incident. Before this Act, every one that held by Suit 
Service ought to appear in Perſon, becauſe the Suitors were Judges in thoſe Courts; otherwiſe he 
ſhould be amerced, which was miſchievous; for it might be, that he had Lands within divers of thoſe 
Seigniories, and that the Courts might be kept in one Day, and he could be but in one Place at one 
Time. But this Statute extends not to Suit Real, becauſe he cannot be within 2 Leets &c. 2 Inſt. 99. 

** S. P. per Trem. Br. Suit, * 2. Cites 45 E. 3. 23. 8 CI TEND 

+ Here it ſognifies a Court which conſiſts of 3 or 4 Hundreds, and does not there ſignify a Leet, or View 
of Frankpledge. 2 Inſt. 99. 

|| That, which in ſome Countries is call'd a Hundred Court, in ſome Countries is call'd a WWapentake. 
Quod angli vocant Hundredum ſupradicti Comitatus vocant Wapentagium. Now the Reaſon of the 
Name was this: When any, on a certain Day and Place, took upon him the Government of the 
Hundred, the Free Suitors met him with Launces, and he deſcending from his Horſe, all roſe up to 
him; and he holding his Launce upright, all the reſt, in ſign of Obedience, with their Launces touch- 
ing his Launce or Weapon. For the Saxon Word Wapen, is Weapon, and tac is tactus, or touching; 
and therefore this Aſſembly was call'd Wapentake, or touching of Weapon. 2 Inſt, 99. 


He muſt Or to the Court of his Lord, may freely make his Attorney + to do thoſe 


make a Let- : : 
8 Suits for him. 


ney under his Seal, which the Steward ought to allow; and if he does not, the Suitor may have a Writ 
| | ads out 


34 rn Suit of Court. 


out of the Chancery, 2 the Allowance of him; or, if he doubted that he ſhould not be allow'd, he 
might have a Writ before-hand to receive him as Attorney. And ſuch a Writ ſvall ſerve during the Life of. 
the Tenant &c. for the Words of another. Writ be, Et quia virtus Brevium noſtrorum de hujus 
modi Attornato faciendo terminum non capit, nec terminus limitatur durantibus perſonis &c. What 
ſach ©" „ 187, "ma do, and who cannot be Attorney, ſee the Statute of W. 1. 2 Inſt. 100.—S, P. 
| F. N. B. 156. | | | a 

i The 3 fed male Attorney by bis Letters Patent, to do Suit at the Court of his Lord. F. N. B. 
| 156. (D) S. P. without ſuing forth any Writ. Or the Party may make N by the King's Writ, 
; directed unto the Bailiffs, commanding them for to receive ſuch Perſon for his Attorney. Or he may 
1 have a Writ out of the Chancery, directed unto the Bailiffs, or Sheriffs, to receive any ſuch Perſon 
| for his Attorney, that he will preſent unto the ſaid Bailitts or Sheriffs to be his Attorney to do his Suit. 
F. N. B. 157. (C) ä „ 

And if Ft Tenant, by his Letters Patent under his Seal, make Attorney for him to do Suit for him at 
the Lord's Court, or at the Hundred, and the Bailiffs will not admit of him ,&c. then he ſhall have a 
I rit unto them. F. N. B. 156. (D- And the Book fays, that if the Sheriff or Bailift of the Court 
refuſe to admir ſuch for his Attorney, upon that Refuſal, rhe Party ſhall have an Attachment againſt 
the Bailiff &c. altho* be has not ſued forth any Hrit directed to him before; becauſe they do againſt the 
Statute, which requires, that they admit him for Attorney whom the Tenant will make to be his At- 
torney. F. N. B. 157. (C) o if a Man ſues forth aM rit to admit one for Attorney, and the Bailiffs 
refuſe to admit him, the Party ſball have an Attachment againſt them, without ſuing forth an Alias, or 
a Pluries, directed unto them F. N. B. 157. (C) mT 

And he ſhall have the like Writ againſt the Bailiffs of any other Lord, who refuſe to admit an Attorney 
to do Suir for the Tenant in any Court Baron, and that Writ appears in the Regiſter, F. N. B. 
155. (D 

"if : Man makes an Attorney to do Sit for him at the County, or Hundred, or other Court, and the 
| Bailiffs will not admit him tor his Attorney; or if the Bailifts do admit him for Attorney, and after- 
wards diſcharge him after the Tear, ſuppoſing that he ought not to continue Attorney for the Party above 
one Year, or for any other unreaſonable Cauſe, they diſcharge him to be Attorney for the Party; then the 
| Party may have a Special Writ, directed unto the Bailitts &c. commanding them, that they receive 
him for his Attorney; and thereupon he may have an Alias, and a Pluries, and an Attachment againſt 
them returnable in C. B. or in B. R. if they will not admit him for his Attorney, or return Cauſe 
upon the Pluries, which ſhall be allow'd, wherefore they do not admit him. F. N. B. 157. (A) 

+ So as, by force of this Act, he may do ſuch Suit as the Preeholder ought to do. 2 Inft. 100. 

Now albeit he that holds by Suit Service may make an Attorney, yet that Attorney cannot ſit as Judge, 
as the Free Suitor himſelf might do; for he cannot depute another in his judicial Place; and the Words 
of the Statute be, Libere polfit facere Attornatum ad ſectas illas, pro eo faciendas, 2 Init. 99, 100. 

This Act extends to Juſtices in Eire. 2 Init. 100. cites the Regiſter 19. 


. " 
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2. If one holds two Acres by Suit of Court, and aliens one Acre, the 
Feoffor and Feoffee ſhall make both Suits. Kitch. of Courts, 298. Tit. 
Suirs, Cites 43 E. 3. 4. b. | 

3. One that is ot Rant may be bound to do Suit Real; for it ſhall 
be intended a Suit Service, reſerved on creat ing the Tenure. 2. Salk. 604. 
in Cate of Tomkins v. Crocker, cites 12 H. J. 18. 

4. If the Wile be Tenant in Dower of any Land, ſhe ſhall not be diſ- 
train'd to do Suit for that Land which ſhe holds in Dower, if the Heir 
has ſufficient Land in the ſame County to be diſtrain'd for the ſame. And 
if the be diſtrain'd, then the ſhall have a Writ Pro Exoneratione 
ſectæ. F. N. B. 139. (A) 

5. Note, That Men or Women who have entered into Religion, ought 
not to come unto the Sheriff's Torn, or unto the Leet of any other, with= 
out great Cauſe ; and if they be diſtrain'd for to come, they may have 
a Writ out of the Chancery to diſcharge them. F. N. B. 160. (C) 

6. [So] Clerks who are not Parſons, nor have Benefices,. thall not be 
diſtrain'd, or compellV'd to come to Torns or Leets ; but they ſhall have 
a Writ to diſcharge them. F. N. B. 160. (C) | 

7. [So] By the Common Law, Parſons of Churches ſhall not be com- 

11'd or dittrain'd ro come to the King's Leets, or to the Leets of other 

ords of the Lands annex'd to their Churches; and if they be diftrain'd 
ſo to do, they ſhall have a Writ. F. N. B. 160. (C) 

A Woman 8. Nomen are not compellable nor diſtrainable to come unto the She- 
may be a riff's Torn, nor to Leets; and if they be diſtrain'd, they may ſue ſuch 
1 a Writ as a Prieſt may ſue, and thereupon an Alias, Pluries, and At- 
of the Lord; tachment &c. F. N. B. 161. (A) 


but tho? it i a 6 gs 
be generally ſaid, that the Free Suitors be Judges in theſe Courts, It is intended of Men, and not of 


Women. 2 Inſt. 119. 
9. If 


— 
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9. If the Sheriff will diſtrain the Tenants in ancient Demeſne, to come 
unto the Leet or Sheriff's Torn, they may have one Writ for them all, 
directed unto the Sheriff, commanding him that he do not diftrain them 
&c. to do any Suit at the Leet or Torn; and that Writ ſhall be ſued ir 
all their Names, if they will, as a Monſtraverunt ſhall be ſued ; or any 
of them may ſue the Writ in his own Name, if he be diftrain'd to do 
ſuch Suit. F. N. B. 161. (C) | 


(B) How. By P arceners, Feoflees, &c. See (C) pl. 5 


r. 52 H. 3. VOR doing Suits unto Courts of great Lords, or of meaner * This is 
cap. 9. F Perſons, from henceforth this Order ſpall be obſerved ; underſtood 


| | of Suit Ser- 
vice to Courts Baron, Hundreds, and the like; and not of Suit Real, in reſpect of Reſiance, nor of Suit to 


the Mill; for the Words be, De ſectis fac ad Curiam &c. 2 Inſt. 117.——Ir is ſaid by Tremail, That 
Suit Real is due, by reaſon of the Body; that is, becauſe the _ is reſident within the Precinct, 
and not by reaſon of F rechold ; and this is-due at the Courts Royal, as at the Courts of the King or 
Queen, as at Leets and Wapentakes, which are the Courts of the King or _ ; and Suit Service is 
by reaſon of Freehold, that is, by reaſon of their Tenure ; that is, for that t w hold of their Lord by 
Suit to his Court Kitch. of Courts, 296. Tit. Suits. —S. C. & S. P. Fitzh. Tit. Barre, pl. 211, cites 
Mich. 45 E. 3. 23. 


That || none that is inſeoff'd by Deed from henceforth ſhall be diſtrain'd || At the 
to do ſuch Suit to the Court of his Lord, without he be ſpecially bound thereto — — 
by the Form of his Deed ; | ore the 


making of 


| | ; l | this Statute, 
if the Lord had made a Feoffment by Deed, and reſerved certain Services, As, for Example, Fealty, 


and 2s. Rent, or 2s. Rent generally, which had imply'd Fealty ; in this Cale, if the Lord had ai. 
train'd for Homage, or Suit, or any other Rent or Service than was reſerved in the Deed, not onl 
the Tenant and his Heirs, but his Aſſigns alſo, or any other Tenant of the Land, might have rebutted 
the Lord, his Heirs, or Aſſigns, by the Deed; and this holds between Party and Party, Privy and 
Privy, Privy and Stranger; arid Stranger and Stranger. But this Act gives the Tenant, or his Heirs, a 
more ſpeedy Remedy; for hereby is given to the Tenant, againſt the Lord and his Heirs, a Writ of 
Contra formam Feoffamenti. 2 Init. 117, 118. : 

And Lord Coke ſays, that herein are ſeveral 2 worthy of Obſervation, As, | 

1. When any Act does prohibit any Wrong or Vexation, though no Action be particularly named 
in the Act, yet the Party grieved ſhall haye an Action grounded upon this Statute ; which in this Caſe 
is a Prohibition to the Lord or his Bailiffs, and recites this Act; the Form whereof you may read in 
the Regiſter, & F. N. B. Now where it ma be objected, that in Mich. 16 H. 3. reported by F. Tit. 
Avowry, 243. that upon a Confirmation a Writ of Contra formam Feoffamenti does lie ; and by thar 
Book it Houta ſeem, that a Writ of Contra formam Feoffamenti did lie at the Common Law before this 
Statute, which was matle in 52 H. 3. To this it is anſwer'd, that the ſaid Caſe is miſ-printed ; for 
where it is Mich. 16 H. 3. it ſhould be 56 H. 3. when the Caſe was ſo reſolved, and in which Term, 
viz. the 16th Day of Novemb. H. 3. died; ſo as that Opinion was after our Statute, and that the Writ 
was given by this Statute, the Writ does recite it. And where in this Clauſe the Statute lays, ſball be 
diſtrain'd, all this Chapter is to be underſtood of Suir Service; becauſe for Suit Real no Diſtreſs can bs 
talen, but for the Amerciament in Default thereof. 2 Inſt. 118. ; 

2dly, Where the Statute ſays, Contra formam Feoffamenti, yet if the Lord confirms the 2 of the 
Tenant to hold by certain Services, upon this Confirmation he ſhall have a Contra formam Feoffamenti, 
for that it is within one and the ſame Reaſon. 2 Inft. 118.——Where the Services by the Deed of Con- 
firmation are leſs than before. Br. Contra formam Feoffamenti, pl. z. cites 16 H 3. 1. & Fitzh. Tir. 
Avowry, 243. — Ibid. pl. 5. cites 8. C. Kitch. of Courts, 299. Tit. Suits, S. P. cites 10 H. 3. Tit. 
Avowry, 243. & 26 E. 3. Tit. Avowry, 236. F. N. B. a go cites Mich. 16 Ed. z. 

3dly, Upon theſe Words (certain Service) if one give Land in Frantalmoigne, or in rank-marriage, 
he cannot have a Writ of Contra formam Feoffamenti ; becauſe there is no certain Service contained 
in the Feoffment or Gift, and therefore out of this Act; but he may rebut. 2 Inſt. 118,.——PF. N. R 
163. (F) S P. cites the Opinion of Parning, Paſch. 10 E. 3. 8 

4thly, If the Lord diftrains either for Suit, or for _ other Service, or Rent, not contain'd in the 
Deed, the Tenant ſhall have this Writ of Contra formam Feoffamenti; for the Words of this Act be, 
ad hujuſmodi ſectam, vel ad aliud &c. 2 Inft. 118, : 

5thly, The Statute ſays, Contra formam Feoffamenti; hereupon Expoſition has been made, that this Nit 
lies only beteveen Privies, viz. by the Tenant and his Heirs, againſt the Lord and his Heirs ; for they be 
included in Privity of the Feoffment, but ſo are not the ſigns on either Side. 2 Inſt. 118. This 


a | Writ 
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Writ lies only where the Plaintiff claims by his Anceſtor, and not where he claims as Purchaſer; and 
that ſo it is of Ne injuſte Vexes. Regiſt. Bev. 176. cites Hill. 19 E. ö the Jaſt pl. by Willoughby. _ 

+ The Writ of Contra formam Feoffamenti is a Prohibition in itſelf, and if the Lord and Bailiffs do | 
contrary to the Writs ſent to them, the Tenant thereupon ſhall have an Attachment and Diſtreſs. F. N. 
B. 163. (A)——S.P. And if he diſtrain after the Writ delivered to him, the Tenant ſhall have an 
Attachment againſt him; and thereupon he ſhall recover his Damages, if it be found for him, &c. and 
the Proceſs is Prohibition, Attachment, and Diſtreſs. F. N. B. 163. (D) . 1 

If the Feffment be <rithent Deed, the Feoffee is driven to his Writ of Ne injaſte Vexes. 2 Inſt. 118. 
Fo if the Feoffment be made before Time of Memory, one ſhall not have a Contra formam Feoftamenti, 
but a Ne injuſte Vexes, for ſuch Feoffment is not pleadable. F. N. B. 162. (E) in the new Notes there, | * 
(b) cites 12 H. 4. 24. | 7 


A 


The Law Theſe only except, whoſe Anceflors, or they themſelves, have uſed to do 
does even fa- ſuch Suit before the firſt Voyage of the ſaid King Henry into Bretaigne ; ſince 
vour Poſſeſ- * 9 ; a , 3 | 
fion as an Vieh 39 Tears and a half are paſſed unto the time that theſe Statutes were 
Argument enact cd. 

of Right, 

and does incline rather to long Poſſeſſion without ſhewing any Deed, than to an ancient Deed without 
Poſſeſſion; and theref-re this Act does except long Poſſeſſion: But in reſpect of the great Troubles 
that did ariſe in this Realm after the Cancellation which H. 3. made of the Charters of Magna Charta, 
and Charta de Foreſta, in the 11th Year of his Reign, this Act does give Relief againſt any Seiſin 
ſince his firſt going into Fretaigne, which was in the 14th Year of his Reign; bur the Seiſin before 
thal 'I ime, en the Times were regular and peaceable, this Act does except. 2 Inſt. 118. | 


Here he be- Likewiſe from henceforth none that is infeoffed without Deed, from the 


ins with 


8 Time of the Congreſi, or any other ancient Feoffment, ſhall be diftrain'd to do 
without Juch Sits; unleſs that he or his Anceſtors uſed to do it before the ſaid 
Deeds; in Vojaze. 
the next 
Branch with Feoftments by Deed; wherein is to be obſerved the great Antiquity of Feoffments by 
Deed, or without Deed, of ancient Time before the Conqueſt. 2 Inſt: 119. 

2dly, The Reiſon in thoſe troubleſome Times, ſince the firſt going over of the King (as has been 
ſaid) is not allowed of; but a Seiſin is required before that Time, when Times were regular and peace- 
able. 2 Inſt. 119. ? 


* . e 


See the And they that are infeoffed by Deed to do * a certain Service, as, for Ser- 


1 the vice of ſo many Shillings by Tear, to be acquitted of all Service ; from hence- 
graph. forth ſhall not be bounden to ſuch Suits, or other like, contrary unto the Form 


* 


6 of their Feoff inent. 
This is to And if any Inheritance (whereof but one Suit is due) deſcend unto 


= under- any Heirs, as unto Parceners, who ſo has the * eldeſt Part of the Inheri- 
ood after | „ ant bis Roll Co- 
Partition, for Tauce, ſhall do that one Suit for imfe If an is Fellows, and the other 
before that heirs ſhall be Contributaries, according to their Portion, for doing ſuch 
the Eldeſt it. N 
has not Eni- | | | | 
tiam partem, and therefore before Partition this Act extends not to it, and before Partition there can 
be no Contribution, as hereafter ſhall be ſaid ; But in the I King's Caſe, all the Co-parceners ſhall do ſuit as 
well after Partition as before, and ſo ſhall their ſeveral Feoffees, for this Act extends not to the King, 
for the Words be, ad curiam magnatum &cc. 2 Inſt. 119. S. P. For the King not being named, 
is not reſtrained by the Statute. Pl. C. 240. b, in Caſe of Willion v. Ld. Barkley.-—Br. Suite &c. pl. 
4. cites 24 E. 3. 73. and makes a 8 as to the Caſe of a common Perſon, before partition. a 
1 S. P. F. N. B. 159 (C) itch. of Courts 297. Tit. Suits cites 8. C. & 13 H. 7. 15. But 
if the Land be holden of another Lord, then that + Goparcener or his Feoffee, who has the Part of the 
eldeſt Siſter, ſhall do the Suit alone; And if the Lord will diſtrain the other Coparceners, then they 
ſhall have a Writ againſt him directed to him or his Bailiffs to diſcharge them of that Suit, and Di- 
ſtreſs taken &c. F. N. B. 159. (C) 
8. P. Pl. C. 240. b. Arg. in Caſe of Willion v. Ld. Barkley. ; 
f the eldeſt after Partition will not do the Suit, in the Caſe of a common Perſon the Lord may di- 
ſtrain the other Parceners, as cvell as the Eldeſt for the Suit, and the other Parceners may have upon this 
Act a Writ againſt the Eldeſt to compel ker to do the Suit. And if the Eldeſt does the Suit, and the Reſidue 
refuſe to contribute to her Charges, ſhe ſhall have upon this Act a Writ de Contributione facienda to 
compel them to contribute. 2 Inft. 119. — S. P. F. N. B. 159 (E) S. P. F. N. B. 162. (B) 
So if the Eldeſt does the Suit and the other Coparceners agree with the Eldeſt for a Rate; 
Now the 1 8 of Contribution ſhall be brought againſt the others, who would not contribute &c. F. 
N. B. 162.(B) | 
And yet this Act extends to the Feoffee of bim that has Enitiam partem, and ſo it is of the Tenant hy the 
Courteſy, 2 Inſt. 119. | - + 2k 


And 
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Suit of Court. 37 
" And if many Feoffees be ſeiſed of an Inheritance (whereof but one Suit is This is to be 


due) the Lord of the Fee ſhall have but that one Suit, and ſhall not exact of underſtood, 


the ſaid Inheritance but that ene Suit as has been uſed to be done before. cone when 


holds b 

Suits,and enfeeſf's others ſeverally, one of one Part and another of another Part &c. in certain; There the Lord 
ſhall have but one Suit, and he that does the Suit ſhall have a Writ De contributione facienda, againſt 
the others; Or where the Tenant that holds by one Suit infeofs many jointly, they ſhall make but one 
Suit ; as they ſhall deliver but one * Hart, or other intire Services. And if one of them does the Suit, 
he ſhall not have a Writ De contributione facienda by this Act, for when the Poſſeſſion is individed, 
and intire, there can be no Contribution ; But if one of the joint Feoffees make a Feoffment in Fee, the 
Feoffee ſpall do a ſeveral Suit, and the reſt of the joint Feoffees ſhall do but one. And if vne of the ſeve- 
ral Fecffees does the Suit, if the other Feoffecs be f diſtrained for the Suit, they ſhall have a Writ againſt 
the Lord to diſcharge them of rhe Suir, wherein it is to be noted (as before has been obſerved) what 
Actions are grounded upon this and other the like Statutes, though no mention be made of them in the 
Acts, all which appear in the Regiſter. 2 Inſt, 119. Br. Suite &c. pl. 4. cites 24 E. 3. 73. as 
to the joint Feoffment, bur ſays, Quere if they are ſeverally infeoffed; But Skipwith ſaid, that in ſuch 
Caſe the Lord might diſtrain which he pleaſed, and if one does the Suit, the other ſhall take Advantage 
thereof, and ſo the Lord ſhall have only one Suit; Quod nota. 

* 8. P. 6 Rep. 1. b. in Bruerton's Caſe. Hill. 37. Eliz. in the Court of Wards. But if the Tenant 
makes hy ag of a — or 3d Part in Common, and not in Severalty, this is out of the Purview of this 
Statute; For when the Poſſeſſion is intire and undivided, there cannot be any Contribution, and with 
this jou F. N. B. 162. (D) viz. that Tenant in Common ſhall do a ſevetal Service and ſeveral Suit. 

i 


* 


P. F. N. B. 159. (D) And if he ſue ſuch Writ, and be diſtrained, then he ſhall have an 
Attachment againſt the Lord, or the Bailiffs to whom the firſt was directed, to anſwer that Contempt, 
in which Writ he ſhall recover his Damages &c. F. N. B. 159. (D) | 

If ſeveral are infeeffed of Land, for which one Suit ought to be done &c. Now if they agree amorg 
themſelves, that one of them ſball do the Suit, and that the others ſball contribute unto him, if he do the 
Suit, and afterwards the others will not allow him for that Suit according to their Rate, then he ſhall 
have the Writ of Contribution againſt them, and the Mrit ſhall mention the Agreement &c. and if the 
cannot agree, then the Lord ſhall diſtrain them all for all their Suits, if the Suit be not done; But if 
one F coikee of his own will do the Suit for them all, without any Agreement for the ſame made be- 
tween them, the Lord cannot then diſtrain the others for the Suit; For as to the Lord, it is not mate- 
rial whether there be any Agreement between them or not ; But between the Feoffees, be that did the 
Suit ſball not have the Writ of Contribution againſt his Companions, without Agreement thereof made be- 
twixt them. F. N. B. 162 (B.) 

If two are ſeverally infeoffed by one Tenant who holds of one Manor of the King, every of them 
ſhall make Suit. Kitch. of Courts Tit. Suit 298. cites 45 E. 3. Tit. Bar. 211. 


And if thoſe Feoffees have no Warrant or Meſue which ought to acquit them, 
then all the Feoffees according to their Portion, ſhall be Contributaries for do- 


That is to 
ſay, if they 
have neither 
one to war- 
| | | rant by ſpe- 
Tenure which ought to acquit them, Tunc omnes illi Feoffati pro por- 
is Clauſe is to be under ſtood of ſeveral Tenants, as has been ſaid before; 
Parties are provided for by 


ing the Suits for them. 


cial Grant, nor any Meſne 4 
tione ſua contribuant &c. T 
And no Proviſion is made by this Act concerning Contribution, where the 
Grant or Tenure. 2 Inft. 120. | 


And if it chance that the Lords of the Fee do diftrain their Tenants for ſuch L 
Suits contrary to this Act, then, at the Complaint of the Tenants, the Lords gry a 
be attached to appear in the Kings Court at a ſhort Day to make anſwer Tenant a- 
thereto, and ſhall have but one Eſſoin therein (if they, be within the Realm ;) gainſt the 
And immediately the Beaſts or other Diſtreſſes taken by this Occaſion, ſhall Lord, if he 
be delivered to the Plaintiff, and ſo ſhall remain until the Plea betwixt them Ain con- 


5 
be determined. _ W * 


18 | Inft. 120. 
And if the Lords of the Coutts, which took Diftreſſes, come not at the * Nora, the 
Day that they were attached, or do not keep the Day given to them by Har Suit that is 
then the Sheriff fhall be commanded to cauſe them to come at another Day ; Patt om 
At which Day 4, they come not, then he ſhall be commanded to diſtrain them — 
all their Goods and Chattels that they have in the Shire, ſo that the Sheriff for the ſame. 
all anſwer to the King of the Iſſues of the ſaid Inheritance. And that he 2 Inſt 120. 
have their Bodies before our 1 at a certain Day limited, ſo that if they ,— 1 
come not at that Day, the Party Plaintiff ſhall go without Day, and his — — 
Beaſts or other Diftreſes taken by that Colour ſhall remain delivered, * until Day is paſt 
the ſame Lord have recoyered the ſame Suit by Award of the King's Court; the Suit can- 
And in the mean Time ſuch Diſtreſſes ſhall ceaſe, ſaving to the Lords 7 the gen 1 1 
Court their Right to recover theſe Suits in Form of Law, when they will ſue - 3 K. 
therefore, x | 3 
Br. Avowry, pl. 96. cites S. C. 


L And 
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Suit of Court. 


— 


Br. Suit pl. 
1. cites 8. C. 
Brooke ſays 
the Reaſon 
ſeems to be 


in as much as he cannot take the Suit, and be contributary to the Suit which he himſelf takes. 
S. P. Suit pl. 5. cites 34 Afl. 15. 


hitherto uſed to do, than by like Speedineſs of Fuſtice, as 


And when the Lords of the Courts come in to anſwer the Plaintiffs of ſuch 
Treſpaſſes, and be convitt thereupon, then by Award of the King's Court, the 
Plaintiffs ſhall recover againſt them the Damages that they have ſuſtained by 
Occaſion of the ſaid Diftreſs | | 

2. If Lands deſcend to two Parceners, and the Elder does Homage, 
this diſcharges both; And yet if the e/der aliens, the Lord may diſtrain 
on the Younger for the Homage. F. N. B. 159. (D) in the new Notes 
there (b) cires 2 E. 2. Avowry 179. 5 5 : 
3. Suit of Court is not apportionable, but if the Part of one of the Foin- 
tenants who holds by Suit comes to the Lord, all the others ſhall be dif- 


charged of the Suit. Br. Apportionment pl. 2. cites 40 E. 3. 40. 


A ta di 


„ ten; nt. 26 


S. P. 2 Inſt. 120. 


4. If one Fointenant makes a Feoffment in Fee of his Part, his Feoffee 
ſhall do a ſeveral Suit by himſelf. But the other Fointenants ſhall do but one 
Suit, by the Statute of Marlbridge, cap. 9. But every Tenant in Common 
ſhall do ſeveral Services and ſeveral Suits. F. N. B. 162. (D) 
5. Quzre, If A holds Lands charged with Suit to the Hundred by Pre- 
ſeription, and enfeoffs rhe King of Parcel, if all the Suit is gone? F. N. B. 
159 (A) in the new Notes there. 


3 Y 
* 4 


_—_— — ey ht. — — 


(C) Remedies for not doing thereof. 


1. 0 E. Na#s, That, if the Tenants after this Af withdraw from 

cap. 9. S. 2. their Lords ſuch Suits as they were wont to do, and which 

they did before the Time of the firſt Voyage of King Henry into Britaign, and 

s of 2 to limiting of Days 

and awarding of Diſtreſſes, the Lords of the Court thall fas TOI. to re- 

cover their Suits with their Damages, in like Manner as the Tenants ſhould 
recover theirs, 

Aud this recovering of Damages muft be underſtood of withdrawing from 
ſelves, and not of withdrawing from their Anceſtors. 

Nevertheleſs the Lords of the Court ſhall not recover Seiſin of ſuch Suits 
againſt their Tenants by Default, as they were wont to do. 

And touching Suits withdrawn before the Time aforementioned, let the 
Common Law run as it were wont beforetime. 

2, In Treſpaſs the Defendant juſtified for Amercement, in as much as 
the Plaintiff held of him of his Manor by Fealty, 2d. of Rent, and Suit 
to his Hundred de tribus Septimanis in tres &c. And per Gaſcoign & Afſ- 
cue, This Suit is only Suit Service for which a Man may Diſtrain, But 
otherwiſe it is of Suit real, As to a Leet for Reſiancy of which a Man can- 
not be his own Judge, and therefore there he may Diſtrain for the Amerce- 
ment. Br. Suit, pl. g. cites 8 H. 4. 16. 

3. In Replevin the Defendant avow'd, becauſe the Plaintiff held 20 
Acres of Land of him, by Suit to his Leet, and alleg'd Seiſin of 20 d. for 
not coming to the Leet. And it was held that the Seiſin of 20 d. is no 
Seiſin of the Suit, and that Suit to the Leet is Suit Real, becauſe a Man 
ſhall be amerc' d, but for Suit Service the Lord ſball diſtrain, but ſhall not 
amerce the Tenant. Br. Suit, pl. 6. cites 12 H. J. 15. 

4. Note, That if a Man holds of another to do Suit to his Mill &c. 
if he does not the Suit, he ſhall have a Seta ad Molendinum againſt him; 
and by the ſame Reaſon, if a Man holds of another Lord, to do Suit at 
his Court in the Manor of P. if he does not the Suit, the Lord may have 
a Writ of Sea ad Curiam ſuam faciend.“ as well as the other Writ. But 
yet there is no ſuch Writ in the Regiſter, becauſe he may diſtrain for that 
Suit, and ſball not have any other Profit but only Appearance in his Court. 
But in the other Caſe de Set#a ad Molendinum, he thall have other Profits 


by 
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Suit of Court. 3 9 


by the Suit, the Toll of the Grain he ſhall grind there; and for that Pro- 

fit it ſeems the Action of Secta ad Molendinum was given, and for the Suit 

of the Court, but only a Diſtreſs; Tamen quære. F. N. B. 158. (D) | 

5. If there be 2 Coparceners of Land, for which one Suit ought to be Kitch. of 
done, and the eldeft Siſter will not do the Suit at the Lord's Court, then Courts 297: 


the Lord may diſtrain the other“ Coparcener, as well as the eldeit Co- IS. _— 
parcener for that Suit; and if the Coparceners be r then they . N g. 


{hall have a Writ againft the eldeſt Siſter, to compel her to do the Suit. 159. (E) in 
F. N. B. 159. (E) the new 


| | "IMS | I Notes there 
(c) ſays he ſhall make Avowry on her only, and not on both, after à Partition by Feoffment &c. 24 


E. 3. 72. See 2 E. 2. Avowry 184. And ſee the Caſe, 24 E. 3. 34, 73. where the eldeſt aliens her 
Part to one, and the younger her Part to another, and the Avowry made on the Alienee of the elder only 
for Suit &c. And ſo it may be on the Alienee of the younger for other Suit; yet Suit made by one diſ- 
charges both. And note per Cur. He cannot avow on both 1n Fee after ſuch Severance. | 


2 1 * _ * — . 
* 1 ER 


ed 


(D) Excuſe of not doing Suit. 
| Br. Suits, pl! 


1. IF Lord ſeiſed of 2 Courts, viz. P. and C. and a Tenant owes Suit to 14. cites 
the Court of P. and after the Tenant has done Suit at the Court 8. C. 
of P. the Lord agrees 8 that for the Eaſe of the Tenant, and in 
Conſideration of 2 8. Rent a Year, that the Tenant ſhall do Suit at the 
Court of C. the which he does for 40 Vears; and after the Lord inſiſts 
on the Suit to be done again at P. It ſeems that having been ſeiſed of 
the Suit at P. the ſame is ſtill due there; for the doing it at C. was only 
in Allowance of the other Suit that was due at P. See Fitzh. Tit. Action 
ſur le Statute, pl. 75 cites M. 3 E. 2. | 
2. If a Man have Lands in diverſe Places in the County, and there are 

ſeveral Leets &c. or Hundreds, and he is diſtrained ro come unto the 
Leer, or the Sheriff's Torn, where he is not dwelling or converſant, but 
is dwelling within the PrecinEt of ſome other Leer or Hundred &c. then 
he ſhall have a Writ unto the Sheriff, to diſcharge him from coming to the 
Sheriff*s Torn, or Hundred, or Leet, or other Place, than in the Leet or Pre- 
ciuct of the Hundred where he dwells, F. N. B. 160. (A g 

3. And it appears, that if the Party be diſtrained, after that he has ſued 
the Writ directed unto the Sheriff or Bailifls, that they do not diftrain him, 
that he hall have an Attachment againſt them: Bur it ſeems reaſonable 
that firſt he have an Attachment againſt the Sheriff, or againſt the Bai- 
litts, who diſtrained him to come to the Leet in the Hundred where he 
is not dwelling, if he be dwelling within the Precinct of another Leet, 
becauſe the Statute of Marlbridge is. a Prohibition in itſelf ; and he who. 
does contrary to the Statute does Wrong unto the Party upon which he 
may have an Attachment, without ſuing forth any Writ. F. N. B. 160. (B) | 

4. In Replevin the Defendant avowed for Suit to Court; Plaintiff re- Sid. 36r: 
plied, and confeſs'd himſelf Tenant of the Manor, and ſaid, that there are 5. 
very many Tenants thereof; and that there is a Cuſtom for thoſe Copyholders tions the 
who live remote from the Manor, to pay 8 d. tothe Steward &c. for the Uſe of Cuſtom to be 
the Lord, and 1 d. for himſelf for entering it, and then 2 be excuſed from as to ſuch as 
doing Suit for one Year after the Payment; and alleg'd that he lives 10 Miles — 4 - 
from the Manor, and that he tender d the 8 d. and the 1 d. but that both the Court; 
were reſuſed. And upon Demurrer to this Replication, Hale Ch. J. and that it 
{aid, That ir is Cuſtom gives the Suit, and eonſequently may qualify it. was held a 
The Doubt arifes, becauſe the Plaintiff has not alleg'd that there are any 67 wg 
Tenants live near or within the Manor, or whether that ought to be not being a 
ſhewn on the other Side, if it be not ſo, becauſe the Intendment is ſtrong cuſtomary 
that there are: Therefore a By-law in a Manor binds the Tenants with- Court, but 
out Notice, becauſe they ate ſuppoſed to be within the Manor: W here- E bn | 
fore they gave Ei for the Plaintiff, Vent. 167. Mich. 23 Car. 2. the free 
B. R. Iſaac v. Ledgingham. Suitors are 


ſo not eſſential to the Court. 


> hs = nad "_ — * 
_ _— * — — — — af _—_ o = — - - 
. — v... = * * * — a. — — — - — — a " 
os T L 
P . "A C 1 * 1 4 < . * PS , < 
. £ 6 C * 9 Y 2 4 pe. 6 k - 2 3 2 1 * * — . 
* wh 4 8 8 1 OD 2 n : Ln : * 5 K « _— SLATES. . N = en Bier N 2 1 8 AND.) . 4 x , — 4 

p C N ** 1 0 AE IS 4 2 8 1 4 1 7 * * £ 5 3 if *Y . of — — 1 * <" 2 "2 a tte Pf Y E R — WY As * 2 * * 2 . SS 6 * \. Tal 4 
g PF © p , aud VP * ": 7 by ton tt . ws. 4 . ”_ l 2 —. — * a> > 4 8 18 — > oo — — « — 21 * 328 py ” > p nd 
EE SOD CORSET Mts * 4 : RANG | » ; 6" 4.14 py 3: i _ 8 r . | n e 

4 4 N b 25 * Y oY £1 £4 "by — . re 2 e — 55 = 1 wh * 0 * * — 3 * 2. 1 4 GT 8 * jy” . >, I 22 . Ay 5 7 8 N 

: 43 l 1 75 ITS * * 5 * ? way * * a b 2 ” "2. 1 þ F. * a K. *** 4 1 — * . 
. 


. 


n PLS IE 


n G n 


en Wc; — 


R 


55 ; | Judges, and 
Mod. 77. pl. 37. Mich, 22 Car. 2, B. R. Leginham v. e. 


— = —— <> — — 2 — 2 — _ 
— = — — — —— — — — 'F. - : — * 
a . K us Bt IE ED : — _ 
— 
— —— — 


RS. . —— 


— 
— 


—— — 


—— — 


. . . ¼⁵——— 0—iꝗ· . ⅛˙ . — — 


**— nn Ce OO IOC E—_ 


— — 


40 Suit of Court. 
S. F exactly, and ſays it was averr'd, that there were 120 COPY 
Manor. And Hale, Ch. J. faid, that ſurely Tender and Refuſal is all one with Payment. And Judg- 
ment for the Defendant. -2 Keb. 847. pl. 93. Mich. 23 Car. 2. B. R. Iſaake v. Legingham, ad- 
judg'd for the Plaintiff; and cites the Caſe of Porphery v. Legingham, adjudg'd to be a reaſonable 


Cuſtom, and the Tender and Refuſal is all one with Payment. 2 Keb. $51. pl. 105. Iſaake v. 


Legingaam, the Attorney General pray'd to ſtay Judgment ; but, per Cur, Judgment for the 
Jaintift, 


[ + This ſeems miſ-printed for (Plaintiff) ] 


— 
holders at leaſt that live near the 


(E) Suſpended or Determined. 


x. IF Land be held by Suit, and Parcel of it comes to the Lord, the intire 
Suit is extinct and determined; for the Lord cannot make Contri- 


bution of Suit to his on Court, nor take it. Kitch. of Courts 299. 
Tit. Suit, cites 34 Aff. 15. 


2. If the Lord purchaſes Parcel, the whole Suit is extin&t, Kitch. of 


Courts 298. Tit. Suit, cites 40 E. 3. fol. 40. by Mowbray, and ſays, See 
Litt. fol. 49. for Suit cannot be apportioned, becauſe there cannot be 
Contribution. 
3. Partition is between 2 Coparceners of a Manor, that is, that one ſhall 
have the Demeſnes, and the other the Services; Suit of Court is ſuſpended ; 
but if one dies without Iſſue, the Suit is revived. Kitch. of Courts 299. 
Tit. Suit, cites 12 H. 4. f. 25. 
Kitch. of 4. If the * Lands of any Tenant be in Ward to the King for the Nonage 
Courts, Tit. of his Heir, becauſe he holds other Lands ot him in Capite &c. and his 
A HY other Lords will diſtrain for Suit during the Time the Lands are in the 
8. did not King's Hands, or in the Hands of his Committees; then ithe King, or 
alter the his Committees, ſhall have a ſpecial Writ unto the Bailiffs of the other 


Common Lords, that they do not diſtrain the Heir, nor in the Lands &c. during the 
2 ir og Time that he is in the King's Hands, or in the Hands of his Committee; 
> cl the and if he have diſtrained them, that they deliver back the Diſtreſs 


Court; and again; and that Writ appears in the Regiſter. F. N. B. 151. (A) 


Cites 20 Afl. 


17. that the Seigniory is ſuſpended for the Time. “* The Tranſlations are (Lords) but the original 
French is as here. 


5. If the King has any Lands or Tenements in Ward, during the Non- 
age of an Infant, and the King in Chancery aſſigns Dower unto the Wife f 
the Husband, who was Father to the Ward, of Lands holden of other Lord- 
ſhips ; now it the other Lords will diſtrain the Tenant in Dower for 
Suit at their Court, during the Time that the Lands are in the a= 
Hands, the Wife ſhall have a Writ unto the Bailifts of the other Lords, 
commanding them that they do not diſtrain her, and recite in the Writ 


all the ſpecial Matter; and if they have taken any Diſtreſs, that they 
deliver it back again. F. N. B. 157. (A) | 


(F) Suſpended or Determined 


by Writ de Exoneratione 
Sz. 


© if the 1. HIS Writ lies where the Tenant holds his Land to do Suit at 
Heir and his the County Court, Hundred, or other Court Baron, or Wapen- 
Lands bein take, or Leet, and he who ought to do the Suit is in Ward unto the King, 


Wart fe or his Committee; and the Lord of whom he holds by ſuch Service, will 
TREE | diſtrain 


— 


TOW” % vF DP 


ee 


2 


1 


Suit of Court. | : _— 


diſtrain hi is Sul is C i | is i d Lands bolden 
diſtrain him to do his Suit at his Court during the Time he is in Ward 
unto the King or his Committee, his Guardian ſhall ſue this Writ unto the of the King 


Sheriff, or Bailiffs of the Court, that they do not diſtrain him &c. to do 43 A 


Suit during the Time, he is in Ward to the King or his Committee. wards the 
F. N. B. 158. (A) | | other Lords, 


5 | of whom 
the Heir holds Parcel of his Lands, will diftrain for any Service or Rent to them due, then the King, 


F 2 | or his Committee, may ſue a Writ for them to ſurceaſe from ſuch Diſtreſs. F. N. B. 158. (C) 


2. And the like Writ ſhall be for Tenant in Dower, where ſhe is en- A{ the Te- 
dowed in the Chancery of Lands which are in Ward to the King, which 7" Lof 
Lands are holden of other Lords Now 1t the other Lords will diſtrain Lands Belden 
the Tenant in Dower to do Suit for thoſe Lands, which ſhe holds in of the King 


Dower, the ſhall have a Writ to diſcharge her. F. N. B. 158. (B) Capite] 
| all have 
ſuch Writ, if the Bailiff of other Lords will diſtrain her for the Rellef of the Heir, or other Services, 


during the Time that the Heirs Lands are in the King's Cuſtody, or in the Cuſtody of his Committee. 
And it ſeems, that he may ſue this Writ directed unto the Lord himſelf, as well as to the Bailiffs, or 
tinto them both. F. N. B. 158. (C) 


3. If the Heir be in Ward of the King, and alſo his Lands, and after- 
wards the Tenants paravail, who hold of the Heir, are diſtrained by other 
Lords, of whom the Heir holds his Lands, ro do Suit unto the Lord's 
Court, thoſe Tenants ſhall havea Writ directed unto the Lord's Bailiff, to 
diſcharge them ot the Suit. F. N. B. 158. (B) 

4. 1t Lands deſcend unto divers Coparceners, for which one Suit ſhall 
be done at the Lord's Court, if Parcel of thoſe Lands come into the King's 
Hands, then he ſhall have a ſpecial Writ to diſcharge him of the Suir 
for the Time they ſhall be in the King's Hands, F. N. B. 159. 

A 
8 2 If the King have Lands by Forteiture or Eſcheat, and leaſes them 
for Lite, at Will, or in Tail; and if the Lerd, of whom the Lands are 
holden, will diftrain the King's Committee or Leſſee for Suit, or other Ser- 
vices, he thall have a ſpecial Writ unto the Lord's Bailiff to ſurceaſe, 
&c. F. N. B. 159. (A) . 


. © # 
; 2 


(G) Pleadings. 


85 N N a Contra formam Feoff amenti, the Plaintiff counted upon the * Both the 
Deed, and the Defendant demanded Oyer thereof; but could not Englih Edi- 
have it. F. N. B. 163. (H) cites Mich. 3. E. 2, * Action ſur le Caſe, . Maron fur 


| 1 lie Caſe, 5. 
But the French Edition cires the Title Actions ſur le Statute 25. where the Caſe is, and js as follows: 


viz. Contra formam Feoffamenti, againſt B. & E. his Feme, and counted that they diſtrain'd him to do 
Suit to the Court, in C. againſt the Form of the Feoffment; whereas neither he nor his Anceſtors had 
uſed to do Suit &c. The Defendant pray'd that Plaintift ſhew his Deed; but it was ſaid, that he 
ought not. Then they ſaid, that the Plaintiff held of the ſaid B. and E. as of the Gift of E. and of 
the Herit of C. by Suit to the ſaid Court, whereof the Anceſtor of C. was ſeized before the 
[time of] Limitation. The Plainiff replied, Not ſeized before the [time of ] Limitation ; Priſt, 
Whereupon the Defendants pray'd Aid of C. to whom the Reverſion was, and had it. 


2. Avowry by the Lord of the Hundred, inaſmuch as in the ſame 
Hundred the Plaintiff held a Houſe ; by reaſon of which he owed Suit to 
the Hundred De tribus ſeptimanis in tres &c. and alledged Seiſin in him 


| and his Anceſtors in [ot ] the Tenant and his Anceſtors, time out of Mind. 


And ſo ſee that he did not allege Tenure ; for Suit to the Hundred is 

without Tenure. Br. Suit, pl 15. cites 11 E. 3. Firzh, Avowry 101, 
3. Ceſſavit that he held by certain Services and Suit to his Court at 
D. held annually at Michaelmas * Eaſter; and by the Opinion of the 
; | Court 


42 Summons. £ 


Court this may be intented Court Baron, tho? it be not Suit de tribus Sep- 
timanis in tres, &c. for Suit may be as it is reſerved at the Commencement of 
the Tenure. Br. Suit, pl. g. cites 21 E. 4. 25. 


For more of Suit of Court in General, ſee Copyholds, Courts, 
and other Proper Titles. 


— — — — — — — —— — — OO —————m.́S,— 


Summary Proceedings. 


1 . Juriſdictions ought to be held ſtrictiy to Form, and every 

thing ought to appear regular in them; and they ought to make a 
Memorandum that ſuch a Day Complaint had been made, that thereupon 
Summons iſſued, returnable ſuch a Day, and that the Party being ſum- 


moned did or would not appear, or could not be ſummoned. 6 Mod. 41. 
Mich. 2 Ann. B. R. The Queen v. Dyer. 


For more of Summary t in General, ſee other Proper 
itles. 
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Summons. 


(A) To the Perſon. In what Caſes it ſhall be to the 
Perſon. 


The Sheriff 1 2 Quare Impedit it ſhall not be to the Perſon, 11 0. 6. 4. 
might have 


fi d | 
he Defendant in the Church in Quare Impedit ; par Marten. But Danby and Cott, contra. Br. Retorn 


iefs, pl. 101. cites 11 H. 6. z. | 
4e be 3 upon the firſt Wit may either be made at the Church Door, or to the Perſon of the 


Defendant. Brownl. 158. Anon. 


2. Nor in Mrit of Debt. 11 P. 6. N 

3. It was . in Writ of * if the Sheriff ſummons him, 
who has nothing, by his Perſon, and returns him ſummon'd, it is well, 
tho? he has no Land. And this is the Reaſon, that in ſome Actions, as 
in Annuity, Covenant, &c. at this Day, Summons was the Proceſs, had 
he Land or not; becauſe if he has not Land where he may be ſum- 
mon'd, he may be ſummon'd by his Perſon. Br. Summons in Terra, pl. 
I. Cites 33 H. 6. 42. | " 2 : 
Where a Man is obliged to appear at the next Gaol Deliverance, or 
Seffions of the Peace, upon reaſonable Garniſhment, the general Garniſh- 
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ment of the Gaol or Seſſions is not ſufficient ; but he ſhall be ſpecially 
warned by the Plaintiff, Br. Garniſh, pl. 35. cites 5 E. 4. 126. 

5. In Scire Facias, upon Recovery of Land, or upon a Fine, the Sum- Br. Scire Fa- 
mons ſhall be made ro the Perſon of the Tenant ; per Brian. But <ias, pl. 211, 
Town. J. ſaid, that the Summons ſhall be upon the Land, quod nora, tes S. C 
And ſo it ſeems that it is good to the one, or in the other. Br. Sum- 
mons in Terra, pl. 9. cites 4 H. 7. 7. 


* 


(B) * In wwhat Place. In the Place in Demand. * Cum quis 


ſummonitus 


| h eſſe debeat 
1. N t Præcipe quod reddat, the Summons ſhall be, in the Land in legitime fu 
Demand, tho he be not Tenant. 10 P. 6. 12. b. 11 P. 6. 4. 18 wontonem, 


recipere po- 
E. 3.52 b. 25 E. 3. 39. b. Werds in 4 

| pria perſona, 
ubicunque inventus fuerit in Com' in quo fuerit res petita, qui quidem ſi non inveniatur, ſufficir, fi ad 
Domicilium fiat, dum tamen alicni de familia ſua ſub teſtimonio fide dignorum manifeſte fuerit relata 
ſibi cum venerit denunciada. Et ſi plura habeat domicilia tunc fiat ſumm' ad illud in quo magis inhabi- 
taverit [vel ubi majorem habuerit ſubſtantiam] ſi autem manſionem non habuerir, [nec Dominicum] in 
Com' ſufficit ſi ſuper terram fiat petitam, vel ſuper feodum ſi terram non habuerit in Com' ſed feodum 
tantum. Seld. Flet. lib. 6. cap. 6. S. 4, 5. Bract. Lib. 5. cap. 6. S. 3. S. P. and what is confined 
within the Crotchets is in Bracton, and not in Fleta, 

+ In precipe quod reddat, the Sheriff return'd the firſt Day, That the Defendant is not Tenant ; and that, 
Nihil habet, and notwithſtanding this, upon Jeſtatum of the Demandant that he was Tenant, Summons 
in Terra petita was awarded. Br. Sommons in. Terra, pl. 23. cites 25 Edw. 3. Fitzh. Retorn de Vi- 
cont 97. | 


2. So in a Mortdancefter. 50 All. 8. adjudged. Mortdance ſtor 


| by 2, the one 
did not come, by which Sun:mons ad Sequendum ſimul iſſued, and the Sheriff return'd Nihil; and by Advice 
of all the Juſtices it was awarded, that he ſhould be ſummon'd in Terra petira, quod nota. Br. Som- 
mons in Terra, pl. 3. cites 44 E. 3. 27.—8. P. Br. ibid. pl. 35. cites 50 Afi. 8. and yet another's 
Franktenement. | 


3. So in Aſſize, the Summons ſhall be upon the Land in Plaine, see (C) v1. 
4. So ſhall it be in Aſſize of Mortdanceſtor; yet no Land ts de- See (C) pl. 
manded thereby. 11 Y. 6. 4. ä 2. cites S. C. 
5. Same Lab in d juris utrum. 11 Y. 6. 4. 
6. In Writ of Error againſt the Heir of the Recoveror, he ought to 
be ſummoned in the Land, tho” the Heir has nothing in the Land; 
for he ts privy to the Recovery, and this Wrtt is to defeat the Re- 
covery. 10 b. 6, 12. bl. 
re 


7, An * cipe quod reddat, or + other Action which demands * S. P. And 
the Land, if the Tenant has Aid of him in Reverſion, he ſhall be fum- 2 e 
mon d in the Land. 10 H. 6. 12. 11 h. 6. 4. b. 38 Af, 18. ad- zwarded in 
Judged 25 C. 3. 37. b. adjudged. ö ä IN — 

g a. Dr. Sum- 


mon in Terra, pl. 4. cites 12 H. 4. 14. Per Skrene. In Scire facias of Land, the Tenant for Life 
prayed Aid of him in Reverſion, and had ir, and Scire facias iſſued ro warn him; upon which the Sheriff 
return'd that he in Reverſion has nothing in this County but the Reverſion of thoſe Tenements in 
which he has warn'd him: And a good Return per Cur. for he ſhall be warn'd in Terra Petira ; quod 
nota, And it was upon Office found for the King upon which the firſt Scire facias iſſued againſt rhe 
Tenant for Life. Br. Summons in Terra, pl. 12. cites 38 Aſſ. 18.—Br. Retorn de Briefs, pl. 111. ci es 
S. C.. P. And yet it was another's Franktenement ; quod nora ; but the Reverſion was to the 
Prayee; quad nota. Br. Sommons in Terra, pl. 16. cites 45 E. 3. 


8. In Præcipe quod reddat, if Defendant has Aid of another Copar- 
cener by Cauſe of Partition, ſhe may be femmorn'd in any other her 
Land, ag well as in the Land which was parted between them. 14 
D, 6. 3, Curiam. | La zu 


8 
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9. In Scire tacias to execute a Fine, the Summons ought to be 
upon the Land in Demand, tho' the Tenant has nothing; for he 
3 by his Action to have Right to the Land. Contra 10 

+ Us 12. a 8 
Br. weer 10. So in Writ of Covenant to levy a Fine, the Summons ought 
u, Sie to be in the Land of which the Fine is levied, becaule tho it be only 
S C. a Perlonal Action in itſelf, yet ſince it appears that it is to levy a 
Br. Retow Fine, becauſe it is Tenear Conventionem of fo much Land, he ought 
de Brief, pl. to be ſummoned in the Land. 10H. 6, 12. b. 


122. cites 2 
8 C. But Brooke ſays, Quod Quære, becauſe it may be that he is not thereof Tenant, and Sicut alias 
ſhall iſſue without Amercement of the Sheriff. 


11, But otherwiſe it is in Writ of Covenant upon Leaſe for Years; 
for this is perſonal, 10 . 6, 12. b. 

12, The ſame Law in a Per quæ Servitia. 10 H. 6. 12. b. 

13, The ſame Law in Per quem Redditum Reddit. 10 H. 6. 12, b. 

14. The ſame Law in Warranty of Charters. 10 D. 6. 13, 


In Quid 15. In a Quid [uris clamat the Summons ſhail be in che Land of 
Juris clamat Which the Fine was levied. 38 E. 3. 28. b. 


againſt 2 
ro nf appeared, ard the Sheriff return'd that the other is Clericus benefieiatus non habens Laicum feodum, 
and Diſtreſs ſhall iſſue into the ſame Land in the Fine. Br. Sommons in Terra, pl. 11. cites 38 E 3. 28, 


Br. Retorn 16, In a Writ of Right of Advowſon, the Summons ought to be 

de Briets, Pl. jn the Glebe of the Church, tho* the Patron he not {ctied of it, becauſe 

86e it is in Demand. 11 0. 6. 3. b. | 

See (A) pl.. 17. In Quare Impedir againſt the Patron, he ſhall not be ſummoned 
in the * ; for this Yrit does not demand it. Dubitatur 11 

+ 6. 2, U. 

In Waſte, Gm In Action of Waſte againſt a Leſſee, if he be not ſeiſed of the 

ifthe Terant Land he ſhall not be ſummoned in the Land; forit is not in Demand, 

Nibil, te Contra 12 . 4. 4. 

Tenant ſhall 

be diſtrain'd in Terra petita in Waſte, quas tenet. Br. Sommons in Terra, pl. 4. cites 12 H 4. 4. Per 

Skrene Contra in Writ of Waſte, quod tenuit; for this is Land of another Man, in which the Fe- 

nant now has nothing. Br. Sommons in Terra, pl. 4. cites 12 H. 4. 4. Per Skrene, 


19, Jt a Writ be brought in the County of N. and the Tenant 
vouches J. S. to be ſummoned in the County ot K. and after the Entry 
into the Warranty by J. S. the Parol demurs without Day by Demiſe 
of the King, and the Oemandant ſues the Reſummons in N. and the 
Vouchee is return'd Nihil, he ſhall be reſummoned in the Land de⸗ 
or * 5 _ the Vouchee is Tenant thereof by the Warranty. 
I + 3» 13, U. R oy 

3 the Parol be put without Day after the Entry into the Warranty b 

bl a "BM the Vouchee, and upon Re-ſummons the Vouchee is returned nihil, he ſhall 
Sheriff re. be ſummoned in Terra petita. Br. Sommons in Terra, pl. 24 cites 1 E. 


turned that 3. and Fitz. Re-ſummons 9. 
the Defendant 


is not Tenant, and that Nihil habeat, and the Tenant was re-ſummoned after by another Writ in Terra 


petita. Br. Re-ſommons pl. 23. cites 8. E. 3. & Fitzh. Return de Vicont 98. 


21. Contra before the Entry into the Warranty ; For before this he is 
not "Tenant in Fact or in Law. Br. Sommons in Terra pl. 24. cites 1 E. 
3. & Firzh. Re-ſummons, pl. 9. 
Attaint in the 22. In Attaint the Tenant was return'd Nihil, and it was teſtified, 
Gounty of N. that he had [ Aſſets] in another County, by which Summons iſſued there; 


2 —. f Quod nota, Br. Summons in 'Terra pl. 18. cites 21 E. 3. 18. 
does not ap- The 

pear upon what it aroſe, and the Defendant was returned Nibil, and Summons in Terra petita was awarded 
in the County of E. where the Land was, and therefore it ſeems the Iſſue in the firſt Action aroſe upon 4 
Foreign Deed, or the like, in as much as it was tried in a County where the Land is not. Br. Som- 
mons in Terra petita. pl. 2. cites 42 E. 3. 19. 


Upon 
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Summons. 1 
23. Upon Voucher the Tenant prayed that the Vouchee be ſum 2 
this County and two others, and the Demandant ſaid, That he had Aſſets in 


this County, and prayed, that he be ſummoned there only, Et non Allocarur ; 
Bur the Prayer of the 'Tenant was granted. Br, Sommons in 'Terra, pl. 


or 


19. cites 21 E. 3.37. 


24. Pracipe quod reddat in the County of Wilts, at the Petit Cape the 
the Tenant alledged Impriſunment at D. in the County of M4. and fo to Iſſue, 
which paſſed tor the Tenant, by which the Demandant brought Attaint 
in the County of M. and the Sheriffs returned the Tenant Nihil ; By which 
Summons was awarded in the County of Wilts, where the Land is ; 
and the Inqueſt was not awarded by Default. Br. Sommons in Terra, 
pl. 20. cites 42. Afl. 14. 

25. In Formedon the Tenant vouched the Baron & Feme, who enter'd 
into the Warranty and pleaded, and after made Default, and after Petit 
Cape in Terra petita iſſued. Br. Sommons in Terra, pl. 5. cites 19 H. 
6. 51. 

26. Tho' in Scire Facias, and in Habere facias ſeiſinam, the Summons 
ſhall be upon the Land; Vet in Debt upon a Recovery of Damages in 
Writ of Entry ſur Diſieiſin, the Summons ſhall be to the Perſon. Per 
Portington. 22 H. 6. 38 a. pl. J. 

27. In Action againſt one as Heir the Summons ſhall be iz the Land 
which deſcended ; But other wiſe it may be in any Land whatſoever. Fin. 
Law. 86. a. | 

28. If it be to recover the Franktenement of the Land, the Summons ſhall S. P. In C 


be in the ſame Land; Otherwiſe if he makes Default, he may at the 7 6p” hs 


Cape wage his Law of Non-Summons ; But if he appears, it is not ma- is ſummoned 


terial in what Land he be ſummoned. Fin. Law. 86. a in other Land 

| * Hee than is in Ne- 
mand, and appears at the Summons, he ſhall not have it for Plea ; For in whatſoever Land he is ſum- 
mon'd, ſo that he appears it is ſufficient. Br. Summons in Terra pl. 7. cites 37 H. 6. 26. And 
Brooke ſays it is ſaid elſewhere that Summons to the Perſon is ſufficient, but by this he rakes Conuſance 
of the Land. Ibid. 


29. Judgment by Default in Dower, and upon a Writ of Enquiry the 
Shertff deliver'd Sl, and return'd the Writ. It was objected among other 
Things, that the Proclamation made by the Sherift appears nor to be 
where the Land lies. Nor does the Return mention that the Proclama- 
tion was after the Summons, as it ought to be, as it is Hob. Rep. in Al- 
len's Caſe; Nor is it ſaid, that he did make Proclamation upon the Land. 
And alſo, that ir appears not that the Proclamation was in the Pariſh 
where the Summons was, as the Statute directs. To this it was anſwer d, 
That the Lands lie in divers Parithes, and Proclamation at the Church 
of any of the Pariſhes is good enough. Ir does not appear thar there are 
divers Churches in the Town where the Proclamation was made. That 
the Proclamation is ſaid to be made Prout Breve poſtulat, and that ſhall 
be ſuppoſed duly made, and implies all requitite Circumſtances, and 
he cannot make another Return; and it is impoſſible to be other- 
ways. That it is neceſſary to return the Place of the Summons, 
and it is ſaid that it was made Secundum formam Statuti, which ſup- 
plies the Reſt. And to this the Court faid, That the Words Se- 
cundum formam Statuti, extend far. And Roll Juſt. faid, That Pro- 
—_— in one Place was good in all. Styl. 67. Mich. 23 Car. Thynn 
v. Thynn. | 


N (C) Summons 
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(C) Summons. By zwhat Thing # ought fo be. 


1. 1 N a” AUAacy ment ſhall be made of any Thing upon the Land. 
11 „ 
2. But not of the Land itſelf, becauſe the Land is not demanded by 


this Writ. 11 0. 6. 4 The ſame Law in Aſſiſe of Mortdanceſtor. 
3. In Præcipe quod reddat, if the Tenant vouches the Biſhop to Warranty, 


part of whoſe Temporalties is in the Hands of the King, he ſhall not be 
ſummon'd in his Temporalries, ſo long as any Part of them remain in 


the Hands of the King, tho' he has ſufficient in his Hands whereof to 


be ſummon'd. Br. Sommons in Terra pl. 11. cites 38 E. 3. 29. | 
4. Attachment ſhall be by a mere Chattel,. which ſhall be torfeited by 
Default of the Party; but it ſhall act be Chattel Real, as a Leaſe for Years 
or Ward of Body, nor by Apparel. Br. Attachment pl. 4. cites JH. 6. 9. 
r Bab. 
= 5. In Aſſiſe the Defendant pleaded, That Not attached by 15 Days, 
and the Bailiff was examined, who faid that he attach'd him by Glebe of 
the Land, and becauſe the Attachment ought to be made by Moveables or 


by Pledges, or by a Thing which may be forfeited by Outlawry, and not of 


Glebe, which is Parcel of the Franktenement, therefore New Attachment 
was awarded; Quod nota. Br. Attachment pl. 1. cites 27 H. 6. 2. & 
26 H. 6. Fitzh. Aſſiſe 14. | 
6. In Scire Facias, againſt Patron and Incumbent, upon a Recovery 
in Quare Impedit, if the Incumbent has no Lay Fee whereby he may 
be ſummon'd, the Sheriff muſt ſummon him by his Perſon, and not by his 
Goods. 32 H. 6. 11. a. b. * 19. per Priſot. | 
Br. Retorn 7. A Man cannot be ſummon'd in [hy] Rent Service, Rent Charge, 
de Brief, pl. Common, Reverſion, or the like; for the Soil out of which &c. is an- 


88 cites other's Franktenement; per Priſot, and the beſt Opinion. Br. Sommons 
S. P. Fin. in Terra, pl. 14. cites 32 H. 6. 11. 
Law, 86. a. 

Thom (C. 2) Summons. By how many. 


divided, but 
without any ; 


new Letter. [I.] 3. JF a Summons be made by 3 Summoners, it is ſuf: 
1 ficient. 8. O. 6. 5 .b. | 

But there (2.] 4. So ik it be by 2 Summoners, it is ſufficient, 8. D. 6. 1. b. 

mult ve" admitted. | 


Summoners EN 
at the leaſt ; and if any of them do not that which it is return'd they ought to do, then the Writ is 


not executed as it ought to be. F. N. B. 97. (C) —— 8. P. Fin. Law, 86. a. S. P. a Inſt, 
253.——And therefore, if one of the Summoners oo that the Summons was not made, and the other 
that it was made, the Demandant ſhall recover. F. N. B. 97. (C) in the new Notes there (c) cites 8 H. 
6. 2. 50 E 3. 17.— 80 if one makes the Garniſhment, and the other was on the Land at the ſame 
time, for the ſame Purpoſe, but ſays nothing, the Demandant ſhall recover. F. N. B. 97. (C) in the 
new Notes there (c) cites 5 E. 3. 65. 8 E. Iz. 6. See 2 E. z. 21. 

* Pl. C. 393. S. P. arg. in Caſe of the Earl of Leyceſter v. Heydon, ſays, there muſt be 2 Sum- 
moners in a Præcipe quod reddat againſt the Tenant. A Summons by one only is nor ſufficient, un- 
leſs the Perſon be ſummon'd by the Judge himſelf in Court; ſo that there muſt be 2 at the leaſt, that 
can lawfully teſtify of the Day, Place, and Hour, and other Circumſtances, when they ſhall be exa- 
mined by the Juſtices. Fleta, Lib. 6, cap. 6. S. g. Bract. Lib. 5. cap. 6. S. 5. pag. 333. b. 334 a 


accordingly. 


(C. 3) Sum- 
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(C z.) Summons. In Real Actions. How. 


1. 28 E. 1. LN * Summons, and + Attachments in || Plea of Land, the This Statute 


PITS ; VG ER | ou 

cap. 15. 1 Summons and Attachments from henceforth ſhall contain t the * mace + 
Term 9 15 Days full, at the haſt, according to the Common Law, | of ＋ 3 "== 
| mon Law, as 


by the expreſs Words of the Statute it appears, contrary to a ſudden and miſconceived Opinion in our 
Books; for Glanvill ſaith, Summonebitur per intervallum quindecim dierum ad minus. And there with 
agreeth Bracton and Britton, Et fi aſcun ſoit reſonablement ſummon, 11 doit aver ſpace de 15 jours al 
Lenses, de ſoy garner de ſon reſpons. Ard Fleta, [Lib. 6. cap. 6. S. 11.] faith, Nec etiam ſufficir 
quod ſummonitto far ad ſtatim Re ſpondendum, ſed decet quod quilibet habeat tempus 15 dierum ante 
— litis, & fi ſummonitus minus ſpatium N pro illegitima debet reputari, niſi in cauſis ſpecialibus; 
ut ſunt cauſæ mercatorum, & cruce ſignatorum, & hujuſmodi quæ inſtantiam deſiderant & celeritatem, 
&c And all theſe Authors wrote before the making of our Act. And the Author of the Mirror, 
that wrote of the ancient Laws of this Realm, 8 of the Time of Summons, ſaith, Et reaſonable 
reſpit al meyns de 15 jours de purveire reſpons, & de parer en Judgment. And the Cauſe wherefore 
the Common Law ſet down the certain time of 15 Days was, for that a Day's Journey is accounted in 
Law 20 Miles, F ationabilis dieta conſtat ex viginti miliaribus; for dieta, both in the Common and 
Civil Law, ſignifies a Day's Journey, Continet legalis dieta viginti miliaria. And therefore 15 Days 
was accounted by the Common Law a reaſonable time of Summons or Attachment ; within which time, 
whereſoever the Court of Juſtice fate in England, the Party ſummon'd or attach'd, whereſoever he 
dwelt in England, afore the King's W rit did come, _— per Predictas dietas computatas, by the ſaid 
Account of Days Journies, appear in Court, &c. 2 Inſt. 567. 

4 Co. Litr. 134. b. 8 P. N | : 

The Reaſon of theſe long Delzys given in real Actions was, (the Recovery being ſo dangerous) that 
the Tenant might the better provide him both of Anſwer and of Proofs, But, by Conſent, they may 
take other than common Days. Co. Litr. 134. b. By Aſſent of the Parties a ſhorter Day was given 
in Przcipe quod reddat. Fitzh. Tit. Jour. pl. 17. cites Paſch. 41 E. z. ; 

* In a Writ of Pone to remote a Repieum at the Suit of the Defendant, the Writ ſaith, Et dic Pre- 
fato querenti, quod ſit coram juſticiariis noſtris apud Weſtm. tali die; there ought to be a Warning by 15 
Days, for that this (dic querenti) is in nature of a Summons, and ſo the Writ of Venire fac* for return- 
ing of a Jury, is in nature of a Summons. Bur this Statute extends not to a Writ of Error, nor to Days of 
Prefixion, as upon a foreign Voucher in London, and the like. 2 Inſt. 567. | 

his Act ſpeaks of a Summons, and ſo it is in a Re-ſummons. 2 Inſt. 567. 

+ And ſ it is in a Re-attachment. 2 Inſt. 567. | 1 

In Aſſize the Defendant pleaded, that Not attached by 15 Days, and the Bailiff examined, who ſaid, 
that he attach'd him ſuch a Day, which <vith the Day of Aſſize made 15 Days; and becauſe Attachment 
ought to be 15 Days before the Aſſize, beſides the Day of Aſſize, therefore a new Attachment was awarded, 
quod nota, Br. Attachment, pl. 1. cites 27 H. 6. 2. ay 

U pon an Original Writ in any real Action, the Tenant muſt be ſummon'd by 15 Days, as is aforeſaid ; 
bur if the Original Writ be returned ||. tarde, the Summoneas ſicut alias muſt have 9 Returns, between 
the Teſte and the Return; for albeit the Summoneas ſicut alias be in lieu of the Summons in the Ori- 
ginal, yet being a judicial Proceſs in a real Action, there muſt be 9 Returns, &c. and the Summons 
thereupon ought to be made by 15 Days, or more, before the Return. 2 Inſt. 567. 

11 D. 252. pl. 94. Trin. 8 Eliz. Anon. Co. Litt. 134. b. S. P. and fays, that ſo it is in other judi- 
cial Proceis in real Actions; ſaving, if Conuſance be demanded to be holden within his Manors, there 
Proceſs ſhall be awarded from 3 Weeks to 3 Weeks. 

+ Theſe 15 Days or more muſt be before the Day of the Return of the Writ, and the Day of the Re- 
turn mult be accounted none of them. 2 Inſt. 567. 


If it be not in Attachment of Aſjizes taken in the King's Preſence, * or In the 
of Pleas before Fuftices in Eyre, during the Eyre. | Dy Sf = 


much as to ſay, in B. R. for there all Pleas be Coram: Rege. It was accorded in 7 E. 2. by Sir Guilliam 
Inge, Ch. J. of B. R. and the Juſtices, that in Writs of Attaints upon an Ae of Novel Diſſeiſin taken 
in B. R. there ſhall be a certain Day given as in the Aſſize; for Example, the Mungay, or the Mor- 
row, or in the Utas or Quinden' of Eaſter : But it behoves, that the Tenant has Garniſhment by 15 
Days in the Atraint ; for this Statute of Articuli ſuper Chartas does not give any leſs Term, but only in an 
Aſſize of ++ Novel Diſſeiſin in EB. R. C. B. or in Eire. 2 Inſt. 568. 

++ Note, that in B. R. they allow'd Attachment in Aſſize of Novel 268 8. Days and leſs ; quod 
Nota. Br. Attachment, pl. 13. cites 22 Aſſ. 79. S. P. F. N. B. 177. (DU) 

This Branch, as to B. R. ſeems to be in Affirmance of the Common Law ; for in criminal Cauſes, 
which concern the Life of Man, if a Man be indicted of Treaſen or Felony in the County where B. R. 
doth ſit, the Venire fac* for the returning of the Jury need not have 15 Days between the Teſte and the 
Return; nay, the Entry may be Ideo immediate venir inde jurata, &c. But if the Indictment be taken 
in any other County, and removed into B. R. there ought to be 15 Days between the Teſte of the Venirg 
tac. and the Return. 2 Inſt 568. 

Commiſſioners of Oyer and Terminer * 

c 


in caſe of Treaſon, Felony, Miſpriſion, Treſpaſs, ge try the 


Priſoner the ſame Day they award the Venire fac*, as by divers Precedents, ancient. and late, do appear: 
| Put 
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But the Commiſſioners muſt make a Precept in Parchment, under their Seals, for the returning of a Jury "3 
immediately the ſame Day, if, they will, or any Day after. And likewiſe ee of Gaol Delivery, or 


Juſtices of Peace, may try the Priſoner the ſame Day, or any N . 
Precept. For the Juſtices of Gaol Delivery, and Juſtices of t! 


ut need not make any particular 
Peace, make a general Precept in 


Parchment under their Seals for the Summons of the Seſſions, and for Return of Juries, &c. and 'Y $ 
therefore any particular Precept is not requiſite. There was a general Summons made 40 Days before 


the ſitting of the Juſtices in Fire. 2 Inſt. 568, E 
*The printed Books leave out (or before the Juſtices of the Common Bench) which ought to be 
added. 2 Inſt. 567. | bo 


2. Si Summonitio omnino dedicta fit, & petens ſe teneat ad defaltam, 


vocandi ſunt Summonitores, ut teſtificentur Summonitionem, & cum dili- 
gentur examinati concordes inveniantur ſumm' teſtificantes tunc primo 


vadiat ſummonitus legem, per quam ſe defendat contra ſummonitorum teſti- 


ficationem, & non ſolum quod ſummonitus non tuit in propria Perſona, i 


led quod nulla ſummonitio venit ad ipſum nec ad domum neq; ad familiam 
per quam inde fuerit præmunitus ante diem litis. Si autem ſummoni- 
tores in probatione ſummonitionis diſcordes inveniantur, non habebit 


ſummonitus neceſſe ulterius defendere ſum' ſed dabitur ei alius dies in 


Cur. niſi tune gratis voluerit reſpondere. Fleta, Lib. 6. cap. 6. S. 12 
& 13. | 
3. Summons upon Grand Cape, and other Summons ſhall be ſerved 15 
Days before the firſt Day of the Return 4 the Writs ; but 15 Days before 
the fourth Day of the Return is not ſufficient; and becauſe it wanted 4 
Days of the 15 before the firſt Day of the Return, the Demandant 
could not recover Seiſin of the Land. Br. Summons in Terra, pl. 6. 
cites 24 E. 3. | | 
4. Attachment of the Bailiff of the Defendant in Aſſiſe, by Pledges, is 
no good Attachment. Br. Attachment, pl. 7. cites 28 All. 40. 
5. In Aſliſe the Tenant ſaid, that mot attach'd by 15 Days; and the 
Sheriff was examined, who ſaid, that he warn d the Tenant in the Preſence 
of 4 good Men 15 Nays before, &c. but no Attachment was made of the 
Tenant's Goods, nor Pledges tound, &c. and the Attachment awarded good 
enough; Nota. Br. Attachmment, pl. 9. cites 34 Aff. 1. | 
Fleta, Lib. 6. It the 'Tenant appears by the Summons, he thall not take Advantage 
6. cap. 6. of ſaying, that he was not well ſummon'd. And the ſame Law, if he 
S. 12. be ſega ; becauſe theſe things affirm the Summons. Br. Summons in 
Terra, &c. pl. 22. cites 46 E. 3. 30. 
J. It was agreed, that in Præcipes againſt 4, the Sheriff cannot ſum- 
_ the one, but this is Summons againſt all, Br. Sommons in Terra, pl. 
3. Ed. 4. 21. | „ 
8. I Actions in the Realty, the Proceſs is Summons, Attachment, and 
Diftreſs Infinite. The Summons ſhall be of the Defendant by his 
Goods. The Attachment is a Proceſs to take Surety of the Defendant 
by certain of his Goods, mere perſonal Chattels, (viz, neither real, as 
Ward, or the like; nor Parcel of his Franktenement, as a Clod of the 
Land, &c.) that he ſhall be there to anſwer; which Goods he ſhall for- 
feit, it he does not appear; and for that Reaſon it muſt be of his own 
proper Goods, and not of ſuch as are lent or pledg'd to him. And the 
Sheriff may either take them with him, or leave them with the Party 
as he pleaſe ; Bur be ir which it will, the Property is not out of the 
Party till he makes Default. Fin. Law, 94. a. b. 
9. To prove a Summons of the Tenant there ought to be 2 or 3 Wit- 
meſſes. Co. Litr. 6. b. 
See Diſceit 10. 31 Elia. cap. 3. S. 2. For the avoiding of ſecret Summons in all real 
(A)pl.1— Actions, without convenient Notice of the Tenants of the Freehold, be it alſo 
el bent fant, ordained and enacted by the Authority of this preſent Parliament, that after 
2 Grnties, every Summons upon the Land in any real Action, 14 Days at the leaſt before 
and the the Day of the Return thereof, Proclamation of the Summons ſhall be made on 
Land lies in à Sunday, in Form aforeſaid, at or near to the moſt uſual Door of the Churches 
the Pariſh Chapel of that Town or Pariſh where the Land, wherenpon the Summons w 
| made, 
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5 made, does lie, and that Proclamation ſo made as aforeſaid ſhall be returned, in * 2 
or together with the Names of the Summoners. ' Chanck 
1. And if ſuch Summons ſhall not be proclaimed and returned, according to the ,,,,, County, 
* —_xX 7:n0r and Meaning of this Att, then no Grand Cape to be awarded, but an the Procla- 
on Alias and Pluries Summons, as the Cauſe ſhall require, until a Summons and mation ought 


Proclamation ſhall be duly made and returned, according to the Tenor and 10 e 
Meaning of this Act. Church, in 
| | ; the ſame 

Manner as if all the Pariſh was in one County; and the Sheriff of the 8 where the original Writ 
is brought, ſnall make the Proclamation in the other County at the Church there, and has ſufficient 
Warrant to do it by the ſaid Statute, tho he be not Sheriff of the County where the Church is. And. 
278. pl 286. Trin. 34 Eliz. Anon. | 

But if there be no Church in the Pariſh, the Summons by the Common Law is ſufficient ; for it was not 
the Intent to have Summons at the Church where there is no Church; And /o it ſeems when there is 
no Sermon nor Prayers meane between the Delivery of the Writ to the Sheriff, and the Return or Time 
limited in the Statute. And. 278. pl. 286, Trin. 34 Eliz. Anon. | 

So if the Land lies in 4 Pariſhes, and there is no Church in one of them, it is ſufficient to make Pro- 
clamation where the Church is in which Pariſh the Summons is made. And. 278. Trin. 34 
Eliz. Anon. | 

And if there be a Church in every Pariſh, Proclamation need not be made at all the Churches; but if 
it be made at any of the Churches, it is ſufficient. Brownl. 126. Allen v. Walter —S. C. Hob. 133. 
Per Curiam held accordingly, that the Proclamation was ſufficient. 1, In Imitation of the Common 
Law, where Summons pon the Land in one Town is ſufficient. 2dly, The Words of the Statute are, 
For avoiding of ſecret Summons, and to give convenient Notice to the Party; both which are ſatisfied in this 
one Proclamation. zdly. Other Expoſition would be miſchievous ; for the Land may lie in 20 Towns, 
and ſo the Notice muſt be at every Town, and every one upon a Sunday, and every one 14 Days be- 
fore the Return of the Writ. And tho' there was no actual Summons return'd, but only the Names of the 
Summeoners, that was not regarded; for that is all the Form at the Common Law, and * is no Altera- 


6. be tion made by the Stetute in the Point of Summons. Hob. 133. Allen v. Walter. 
Ee. where he did return that be had proclaimed the Contents of the Writ, that is inſufficient. Hob. 133. 
is Allen v. Walter. For he ought to ſay what. Brownl. 126. S. C. 
3 It was moved to ſet aſide the Grand Cape, Proclamation not A been made 14 Days before the 
Return of the Summons according to the Statute 31 Eliz. cap. 3. 8. 2. the Summons was returnable 
the Caf. Animar. and Proclamation made October 27, which was but 6 Days 1 * the Return; the Court made 
ce a Rule to ſhew Cauſe, which was afterwards made abſolute. Barnes's Notes in C. B. 1. Eaſt. 8 Geo. 2. 
the Freeman v. Canham. Rep. of Pract in C. B. 115. Freeman v. Cannon, S. C. No Defence being 
0d made, the Rule was made abſolute, on Affidavit of Service. 
** 11. In Summons in real Actions, the Summoners in the Preſence of the 
| be Pernours Veiors &c. ought to ſummon the Tenant, 11t. 20 keep his Day, 
15 and name it in Certainty to render &c. adly. They ought to name the 
Name of the Demandant &c. zdly. They ought to name the Land in 
* Demand. 6 Rep. 54. b. cites 3 E. 3. 48. 43 E. 3. 32. a. 50 E. 3. 16. b. 
* 12. Diſceit for Non- ſummons in a Formedon in Remainder ; the Sum- 
1 21 moners and Veyors were examined by the Court, as it was held they ought 
1 ro be, and not by. the Clerks, whether they ſpake the Words, or the Bai- 
% liff, and at what Time; and it appeared they did it after Sun-ſet - And by 
: I all the Court, the Summons was not well made. Cro, E. 42. pl. 2. . 
2 Mich. 2) & 28 Eliz. C. B. Greene v. Ardene. 
| 
the 
for- —_— | | — 
wn | 
8 (C. 4) Summons. Tz other than Real Actions. Good. 
the 
1. CUmmons to appear on Friday the 17th of April, where Tueſday is the 6 Mod. gr. 
Vit- 17th, is as no Summons ; tor the Time being impoſſible, it was S. C accord- 
the tame Thing as if there had been no Summons. And when one Day 8 FRE} 
real is tet forth in the Conviction, as that he was ſummoned to appear, and $8 Mod. 378. 
alſo by Virtue thereof did appear on Friday the 17th &c. his Appearance Trin. 11 
ter cannot be intended on another Day; and for that Reaſon a Conviction 9 mes 
fore was quaſh'd, 1 Salk. 181. pl. 1. Trin. 2 Ann. B. R. The Queen v. % ve 0. 


Dyer, 


0 (C. 5) Neceſſary. 


* 


50 Summons. 


See Treſ. (C. 5) Neceſſary, In what Caſes. In other than Real 
ö Actions 

— P 4 1. Here a Capias iſſues out of an Inferior Court, and no Summons 
Lutw. 1565, was firſt iſſued, Falſe Impriſonment lies upon the Arreſt. 


and denied. Vent. 220. Trin. 24 Car. 2. B. R. Read v. Wilmor. 
4 Mod. 33. 


7. In. 3 


2. Summons is neceſſary in all Caſes of Disfranchiſement, except where 

the Party does not live within the Corporation, but in ſome diſtant Place, 
II in B R. Ld. Raym. Rep. 225. Hill. 8 W. 3. B. R. in Caſe of the King v. 
the City of Chalke, cites it as the Rule down in Glide's Caſe. 


Exeter v. 

Glide, and cites James Bagg's Caſe; and Holt Ch. J. held, That there ought to have been a parti. 
cular Summons for a particular Charge, and that it is not ſufficient to ſummon him generally, and then 
to allege particular Crimes againſt him, which he may not be prepared to anſwer; and therefore rhe 
Words Licet ſummonitus fuit (Which were mentioned in the Return) were not material. But by the Opi- 
nion of the other 3 Juſt. the Return in this Caſe was held good. And yet afterwards in Mich. Term; 
Will. z. one Morris brought a Mandamus to be reſtored to the Place of a Capital Burgeſs of the Devizes 
in Wiltſhire, and a Return was made of the Cauſes of his diſplacing ; but no Mention was made that he 
had any Notice or particular Summons to anſwer the Charge: And Judgment was —_ in that Caſe, 
p_— 8 the Opinion of the Ch. Juſt. that the Return was ill. 12 Mod. 27. The King v. 

lide, S. C. 


1 Salk. 181. 


N 3. D. was convicted upon a Penal Statute of 74 I. cap. J. for im- 
pl. 1. S. C. 


Ani, Lestlling of Yarn delivered to him to be woven. Per Holt Ch. J. Of Com- 
c M2; mon Right the Party ought to be ſummon'd, if poſſible; and it would 
96. S. C. be well to ſet forth, That he was ſummon'd, we appeared, or did not 
but not S. P. appear, or could not be found to be ſummoned ; and though the Act of 

Parliament orders the Offender ſhould be convicted, yer that muſt be in- 
tended after Summons, that he may have an Opportunity of making his 
Defence; and it is abominable to convict a Man behind his Back. And 
all the Court agreed, That of Common Right there ought to be a Sum- 
mons. 6 Mod. 41. Mich. 2 Ann. B. R. The Queen v. Dyer. 

; 4. An Order of Baſtardy was quaſh'd, for nor ſetting forth that the 
Rep in 1 R. Party was duly ſummor'd ; for it is again/t the Law of England, that a 
28% in Caſe Man ſhould be impeach'd without Notice to make his Defence, 8 Mod. z. 
of the King Mich. 7 Geo. The King v. Glegg. | | | 5 


v. Cotton, | 
Paſch. 6 Geo. 2. cites the Caſe of the King v. Gregg, Mich. 13 Geo. 1. and in the Caſe of the King v. 
Folland, Trin. 5 Geo. 2. and the Caſe of the Queen v. Squire, and of the King v. Allington. 


2 Barnard. 


5. Where a Mandamus was directed to the Chancellor &c. of the Uni- 
verlity of Cambridge, to reffore Dr. Bentley to his Academical Degrees, to 
which a Return was made, but no Mention therein that the Doctor was 
ſummoned, nor did the Return ſer forth that the Proceedings in the Vice- 
Chancellor's Court, or the Congregation, are according to the Rules of the 
Civil Law, and therefore the Return was held ill, and that therefore the 
Proceedings muſt be intended to be agreeable to the Rules of the Com- 
mon Law; and if ſo, it not appearing that the Party has any Relief by 
applying to another Court, this Court will relieve him, if he has been 
proceeded againſt and degraded without being heard, which is contre 
to Natural Juſtice, And therefore a Peremptory Mandamus was granted. 
2 Ld. Raym. Rep. 1334. Hill. 10 Geo. The King v. the Chancellor &c. 
; of Cambridge Univerſity. ES 
A Summons 6. Exception was taken to an Order of Seſſions made to hinder the De- 
need not be fendanr from ſelling Ale, That it did not appear thar the Defendant was 
mentioned ſummon'd. To this it was anſwer'd, That tis true a Summons had been 


TRA neceſſary, if the Statute had not given the Seſſions, or two Juſtices, an 
: abſolute 
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Summons and Severance. 


abſolute Power to put down Alehouſes at their Diſcretion ; but that where where wy 
they have an unlimited Power, it is not neceſſary to ſet forth any Summons in = Juriſ- 
their Order, neither is a Summons ever ſet out in Orders, but in Convittions if chen ou 
tor Deer-ſtealing, or the like, where great Fines are impoſed, there tis ceed x way 

uſual to ſet forth that the Party was ſummoned ; bur *tis not 10 in Orders ſummoning 


for Baſtardy. 8 Mod. 309. Mich. 11 Geo. The King v. Auſtin. the Party, it 


| | is puniſhable 
ly Information. 2 Ld. Raym. Rep. 1407. Trin. 11 Geo. The King v. Venables. 3M I 
S. C. accordingly, as to its not being neceſſary to mention the Summons in the Order. | 


122 — 
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(D) Summons. Attachment. By the Goods of whom 
One may be attach'd. 


1. F B. has Goods of A, in his Poſſeſſion, B. May be attach'd by No Goods 
thoſe Goods ; for B. is charg d to render it to A. 11 . 4. 90. b. mall be ar- 


tach d, but 
the proper Goods of the Party, and not Goods pledg'd nor Goods borrowed. Br. Attachment, pl. 20. 
cites 35 H. 6. 25. | 


2. In an Action againſt Baron and Feme, the Feme, becauſe ſhe Firzh. Tir. 
has no Goods, ought to be attach d by the Goods of che Baron, Attachment, 


I. 2. cites 


Contra 7 D, 6, 9. b. ich. 7 H. 

; : . 6. 9. that ſhe 
may be attach'd by the Goods of the Baton. And Ibid. pl. 4. cites Trin. 26 H. 6. accordingly.— 
Firzh. Tit Forfeiture, pl. 17. S. P. admitted, cites Mich. 8 E. 2. 


3, So in Action againſt the Sovereign and his Commoigne, the Firzb. Tit 
Commoigne ought to be attach d by the Goods of che Sovereign. 7 . 
I), 6, 10. : ich. 7 H. 6, 

S. P. ac- 
8 1 ly. 


1 


— 


(E) Summons and Severance. In what Actions it lies. See (1. 2) 


1. JT lies in Action of Waſte, becauſe the Land is to be recovered, Br Summons 
2 and Sever- 
48 E. 3. 32. 2 D. 4+ 2. | ance, pl. 9. 
(bis) cites 8. C. S. P. Br. Waſte, pl. 29. cites 42 E. 3. 21, 22.-—S.P. For the Writ is ka Ex. 
hæredationem, and the Action of Waſte is 2 Plea real: In an Action of Waſte brought by 2 in the Te- 
nuit, a Releaſe of the one is a Bar to both; but otherwiſe it is in the Tenet; for there it bars but him- 
ſelf. 2 Inſt. 30). | 


2, Tt lies in Quare Impedit. 11 P. 6. 23, b. * 55, adjud + 21 Itlics in 
E. Se 1 8 * der Quare Impe- 


| | dit, and in 
Writ of Error upon it, Cro. E. 324. pl. 16, Paſch. 36 Eliz. B. R. Pipe v. the Queen.——. + Br. Sum- 
mons and Severance, pl. 21. cites S. C. — In Quare Impedit by 2, if they vary in Cunt, there the De- 
fendant may plead it to the Count, and the Writ ſhall abate; Per Littleton and others, and they ſhall 
not be ſevered. Br. Count, pl. 66. cites 6 E. 4. 10. | 
+ Br. Summons and Severance, pl. 13. cites 8. C. 


950 But the other ſhall have the Suit of the Whole. Contra, 21 E. 3. 

38. U. 

4. It lies in Ward of Body; becaule it goes in Diſadvantage of Jenk 24. pl. 
js Companion, being entire. 49 E. z. 19. 27. 18 E. 3. 56. 30 E. 3. 30. % 6 

ubitatur, 11 b. 6. 55. f 38 E. 3. 9. b. avjudged +. 45 E. z. 2. 3 485. 

| | verince. pl. 


2. Cites 34 H. 6. 31. & 35 H. 6. 19. 8. 2—— Br. Summons and Severance. 1. 12. Cites S. C. 
+ Br. Summons and Severance pl. 5. citesS, C. e 


5. So 
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92 Summons and Severance. 


F. So in Right of Ward of Land Summons and Severance lies, 
becauſe it is ſeverable, and he is to have the Moiety. 49 E. 3. 27. 
6. So it lies in Right of Mard of Body and Land. 45 E. 3. 10. 
Br. Charters 7. It lies in @ * Detinue for Charrers, for Peradventure he is to 
7 cite recover a Warranty by it. 20 H. 6. 45. 18 E. 3. 56. adjudged. 
Fitzb. Tit. Severance, pl. 2. 20 H. 6. 45. & pl. 14. H. 19. E z. That Summons and Severance lies in 


Detinue of Charters; And ſays, that ſo it ſeems of Actions real or mixt, but not perſonal; But that 
Fitzh. pl. 3 2. is to the contrary. 


* 8 P. Br. Summons and Severance pl. 2. cites 34 H. 6. 31. & 35 H. 6. 19. 


— 


3s Hos 135: 8. It does not lye in Quid Juris clamat. 48 E. 3. 32. 
Nu Cale o 


Read v. Redman; But the Nonſuit of the one ſhall be the Nonſuit of the other, for the Tenant ſhall 
not be compelled to attorn to one only. 


9. Th Forgery of Falſe Deeds Summons and Severance does not 
lye, 18 . 6. 6. 


S. P Br. 10. It lies in Action of * Debt by Executors. 10 H. 6, 2. b. 


Summons : | 
and Severance pl. 1. cites 25 H. 6. 3. S. P. Ibid. pl. 2. cites 34 Hf. 6. 31 & 38 H. 6. 19. 


S P. 10 Rep. 134. Paſch. 10 Jac. C. B. Redman v. Read. 


Trover and 11. Tt lies in Action of Treſpaſs by Executors of the Goods of the 


Converſion Þy 'T'eſtator taken. 14 I), 
3 Executors 


3 ; 
?-ainſt the 12. But otherwile it is if it be Quare bona Sua cepit. 14 D. 4. 29. b. 

efendant, | 
for a Bond, and declare, that it was loft in the Teſtator's Life-time, but lay the Converſion ſince his Death; 
Two of the Plaintiffs were ſummoned and ſevered, and Non' Pros enter'd as to them, to the 3d the De- 
fendant pleaded Not guilty, and found againſt him, and 500 l. Damages. Upon Motion in Arreſt of 

udgment, it was held by Hale Ch. B. and the whole Court, that Summons and Severance did not lye 
in this Caſe, becauſe the Converſion which is the moſt material Part of the Declaration was in the Exe- 
cutor's own Time; So that the Action was grounded on their Poſſeſſion, as Treſpaſs of their own Poſſeſſion, 
in which Caſe Summons and Severance does not lye, and conſequently the Nonſuit of one is the Nonſuit 
of all, and all the Proceedings after are to no Purpoſe. And per Hale chief Baron, there are tuo Sorts of 
Severances, one when a Plantiff will not appear, and the other, when all appear, but ſome one or more 


will not proceed and proſecute, there he or they ſhall be ſevered by Order of Court. Hard. 317. pl. 
11. Mich. 14 Car. 2. in the Exchequer. Manly v. Lovel. 


| It was held 13. Attaint by three, They were eſſoign'd at the firſt Day, and at the 


th A int 0 1 i a - 
all * Day of Adjournment of the Eſſoign, two did not come, by which Summons 


the Nature of Ad Sequendꝰ ſimul was awarded, and no other thing againſt them &c. 


the Action But it does not appear upon what Action the Attaint was founded. Br. 


upon which Sommons and Severance, pl. 15. cites 7 Aft. 8. 

it is founded, 

ſo that if Summons and Severance lies in the firſt Actien, it ſhall lie in the Attaint, and otherwiſe not. Br. 
Sommons and Severance, pl. 2. cites 34 H. 6. 31 & 35 H. 6. 19——Therefore, where it is brought upon 
Formedon, or ſuch like, Severance lies; Contra where it is founded pon Treſpaſs, Conſpiracy, and ſuch Ac- 


ow perſonal ; There if it be brought by two, and the one will not ſue, this ſhall be the Nonſuit of 
th. Ibid. - | 


Aﬀſiſe by two 14. Aſſiſe by 8 Daughters, 5 are Nonſuited, or will not ſue, they ſhall 
the one did be ſummon'd and ſeverd ; Quod nora. Br. Sommons and Severance, pl 
not come, by : g | : a „P. 
16 cires 10 KE. 3. 

mons Ad Se- | 

quendꝰ ſimul iſſued returnable ſuch a Day, at which Day the Parol cas ſine Die by the not coming of the 
Juſtices, by which general Re-attackment iſſued, and at the Day the one came and the other not, but 
made Default as before, by which the Plaintiff prayed, That he be ſevered, and becauſe the Re-at- 
tachment did nothing but revive the Aſſiſe and not the Meſne Proceſs nor the Summons, therefore Summons ad 
ſequend” ſimul was awarded; Quod nota, Br. Sommons and Severance, pl. 4. cites 44 E. 3. 16. 
S. P. in Præcipe quod reddat. Br. Sommons in Terra, pl. 15. cites S. C. 


If 12 15. Writ 7 Error was brought by ſeveral founded upon Writ of Raviſb- 
be _ ment of Ward, They appeared by Attorney, and after two of them made 
dag one Default after Appearance, and therefore were ſevered by Award without 
would bring Proceſs. And ſo ſee that the Severance lies in Writ of Error founded 


upon 


* CCI UNFIT 


— _ — Wy 


Summons and Severance. 
upon a perſonal Action. Brooke ſays the Reaſon ſeems to be in as much a Vite Er- 
as the Plaintiffs in theWrit of Error made Default in the Writ of Ravith- _ and 1 
ment of Ward, and fo in a Manner they are by way of Defence, in which nor join, * 
Caſe the Act ot the one ſhall not prejudice the other in Action perſonal, ſhould be 
contra of the Plaintiff in Action perſonal ; For the Nonſuit or Releaſe of ſummon'd & 


the one goes againſt both. Br. Sommons and Severance, pl. 19. cites 29 . - 


Alk. 35. a Writ alone 


| | . it is not 
good. Carth. 7, Trin 3 Jac. 2. B. R. Hacket v. Herne. 3 Mod. 134. S. C. 
In falſe Judgment, one of the Plaintiffs, who before liad appeared, was nonſuit and ſevered. D. 262. 


b. pl. 32. 


16. Champerty by two againſt one who maintain'd in Scire fatias upon In Champerty 
a Recognizance brought by the Plaintiff” tor the Part of J. N. The one founded . 
Plaintiſf was nonſuited, and it was awarded the Nonſuit of both, and 2 N 
that Severance does not lie; contra by ſome, if the Action had been mons and Se- 
founded por a Real Action. But Brooke ſays it ſeems that all is one; verance does 
For a Man ſhall recover only Damages in this Action; Contra of Attaint; 2** . or 
tor by Attaint upon a real Action, a Man ſhall be reſtored to the Land, 5 © ag 
and to recover Land; But contra in Champerty. Note the Diverlity. Br. it lies in this 


Sommons and Severance, pl. 7. cites 44 E. 3. 6. Action 
where it 1s 
founded en a real Action. Brooke ſays, Quære inde ; For it ſeems that it does not; For it is not like 
to Writ of Error or Attaint, which ſhall reverſe the firſt Action; For this Action of Champerty is only 
to recover Damages or Penalty againſt the Party Defendant ; for the Writ at the Suit of the Party, ſays, 
Ad grave Damnum, &c. Br. Sommons and Severance, pl. 20. cites 47 Afl. 


17. It lies in Writ of C nage. Br. Judgment, pl. 144. cites 10 H. 6. 

9, 10. | 
18. It was agreed arguendo, that in Audita Ouerela brought by two, upon 

a Releaſe made to them, if the one will nor ſue, the other thall ſue alone, 
and he who makes Detaulr ſhall be ſever'd; and the Reaſon ſeems to 
be, inaſmuch as they are by way of Defence; and of the Part of the De- 
fendant, the Default of the one thall be the Default of both. Br. Som- 
mons & Severance, pl. 2. cites 34 H. 6. 31. & 35 H. 6. 19. | 

19. It lies in Writ of Intruſion, Raviſhment of Ward, and other like 
Caſes, as Ejelt ment, &c. where a Man is to recover the thing itſelf 
which is in Demand. Per Vaviſor. Kelw. 47. b. pl. 4. Mich. 18 H. 
7. Anon. 

20. In a Nativo habendo Summons and Severance lies not. But in a 
Lilertate probande it is otherwiſe. F. N. B. 78. (I) | 5 

21. In a Oo Fare brought by 2, Summons and Severance lies; and 
the Nonſuit of the one thall not be the Nonſuit of the other. F. N. B. 
128. (K 2 
-" mi 10 a Writ of Eſcheat, Formedon, Error, * Nuper Obiit, if one Co- Nuper Obiis 
parcener &c. deforces the other, he that is deforced ſhall be ſummon'd 2 
and ſever'd. See Jenk. 42. pl. 79. one was lum. 


| mond and 
ſeverd, and the other awarded to ſue alone for the third Part. Br. Nuper Obiit, pl. 1. cites 45 E. 


3. 49. 


23. Summons and Severance lies in a Writ of Partition, and yet he 
that was ſever'd ſhall have his Part; for Partition muſt be of the Whole. 
Jenk. 211. pl. 46. : | 
24. In an A/fize of Nuſance Summons and Severance lies. Godb. 59. 
pl. 70. Mich. 28 & 29 Eliz. B. R. in Giles's Cale. | 
25. And therefore it lies in an Action on the Caſe Dnare exaltavit 
Fagnum, per quod Pratum ſuum inundatum fait. Godb. 59. Ciles's 
e. 
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34 Summons and Severance. 
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© = 


(E. 2) At what Time. 


I. 8 and Severance is always before Appearance, and Nonſuit 
after Appearance, where the Severance is without Proceſs, &c. 
10 Rep. 135. a. In a Nota by the Reporter, at the End of the Caſe of 
Read v. Redman, cites 38 Aff. 39. 26 Aſſ. pl. 35. 
L. P. R. Tit. 2, Error was brought of a Tae pie in Ejectment againſt 2 Deſen- 
1 dants; and afterwards one of the Plaintiffs in Error gave a Releaſe 
rance. cites to the Defendant in Error, who pleaded it in Bar as a Plea Puis dar. 
6 W.& N. raign Continuance. It was inſiſted upon Demurer, that after in NMullo 
in B. R. eff erratum pleaded, there cannot be any Summons and Severance ; and 
= _ reſolyed, that the Releaſe ſhould bar him only that releaſed. Cro. J. 
Verance was II). pl. 5. Paſch. 4 Jac. B. R. in Caſe of Blunt and Farley „. 
after Joinder Snediton, | 
in the Aſſien- 
ment of Er- 
Yors. 


(E. 3) Neceſſary. In what Caſes. 


I. X Writ of Error to reverſe a Judgment given againſt 20, was 

brought by them all ; bur only one of them appear'd, and the 
others Exacti non veneruut Afterwards the one aſſign'd Errors alone. 
It was held, that the Aſſignment of Errors of the one only, per ſe, 
without ſuing a Summons and Severance of the other 19, is as null and 
void; and the Writ was abated, and Execution awarded. Cro. E. 891. 
pl. 8. Trin. 44. Eliz. B. R. Andrews v. Lord Cromwell. 


* 


(F) Severance. Ty what Caſes it lies. 


* 


IN ſuch Caſes, where Men may have ſeveral Actions, if they join 
4 15 an Action. there ſhall not be any Severance in it for their 
Ollp. 7 Y. 4 45. U. . 
Br. Summons 2. As If ſeveral are out-law'd in Appeal of Murder, if they join in a 
and Seyve- Writ of Error, there cannot be any Severance therein, becaule they 
nn. ; | 
rance, pl-17. micht have had ſeveral Writs. ) B. 4. 45. b. 
C I | | 
Precip 3 reddat. Writ of Error to reverſe an Outlawry, muſt be brought in the Names of 
both the Parties outlaw'd ; and if one only appear, the other may be ſummon'd and ſever'd, for the Be- 
nefit of him that appears only. Per Cur. 2 Salk. 496. pl. 7. Paſch. 4 Ann. B. R. Symmonds v. Bingoe 
& Cook. | 


But when 3. In Conſpiracy againſt two, the one pleaded Not Guilty, and the 
they ou a other another Plea ; and the Jury paſs'd againſt them to the Damage of 
ord — N 100 J. The one brought Attaint alone, and it was adjudged, that it 
the like, lay well of the Principal; But he Was compell'd to abridge his Demand 
which is of the Damages; tor as to the Principal, their Plea was ſeveral, and 
found * therefore may ſever in Attaint; but the Damages were entire, therefore 
—_ mc. he ſhall abridge as to this, tho? he has paid the Whole, and made ſur- 
nal, — of miſe of it: For the Court ſhall intend that both have paid ir, according 

| | | to 


—— —— * 


Summons and Severance. 


— — 


to the Form of the Judgment. Br. Summons and Severance, pl. 2. cites neceſſity they 
34 H. 6. 31. & 35 H. 6. 19. ſhall join; 


D and yet 
there, if the one will not ſue, Severance does not lie. Ibid, 


4. Where a Man leaſes Land for Life, and has Iſſue two Daughters, and 
dies ; and the one takes Baron, and the Tenant grants to her and her Baron 
all his Eftate, this is no Surrender; per Vaviſor, J. clearly. And if they 
do Waſte, the Action of Waſte ſhall be brought in all their Names, and the 
Baron and Feme ſhall be apr and ſever d. Br. Summons and Seve- 
rance, pl. 14. Cites 21 H. 7. 4o. | 

5. Error in C. B. was brought by ſeveral Defendants ; the Defendant The Writ 
in Error pleads the Releaſe of one of the Plaintiffs only. This is a good 2 3 
Bar againſt the Releaſor, but not againſt the others; and therefore there — | owe 
ought to be a Summons and Severance, and for that Reaſon Judgment of the firſt 
revers'd Niſi &c. Cumb. 95. Mich. 4 Jac. 2. B. R. Croket v. Da- Action; fo 


niel, cites 2 Cro. 116. Blunt's Caſe. that if Sum- 

mons and 
Severance lies in the firſt Action, then the Releaſe of one Defendant in a Writ of Error brought on 
ſuch Action is a Releaſe of the other Defendant. Godb. 59. pl. 70. Mich. 28 & 29 Eliz, B R. 
Giles's Caſe. | 


m_— 


* 


— 


— 


* 


(G6) At what Time. In what Caſes there ſhall be 
Severance without Mit of Summons ad ſequendum 
ſimul. 


* 


- 


I, ARYL Appearance made by 2 Jointenants Plaintiffs, ff one makes A Writ of 


Default he ſhall be ſevered immediately without ſutng Sum- Sever by Aſ- 
mons ad Sequendum, * 2 . 4. 23. b. 1 
| | | ſeveral. One 
Plaintiff in Error appeared, and the others made Default; he who appeared ought to have prayed Proceſs 
Ad ſequendum ſimul, and thereupon Judgment of Severance ought to have enſued ; for before Appear- 
ance there can be no Judgment of Severance without Proceſs; but otherwiſe it is after Appearance, 
Yely. 4. Paſch. 44 Eliz. B. R. in Caſe of Ld. Crumwell v. Andrews, cites 38 E. 3. 3. b 
* Br. Summons and Severance, pl. 10. cites S. C. | 


2, But otherwile it is if one makes Default before Appearance. 2 Br. Summons 
D. 4. 23. b. "A ance, pl. ok 
ciĩtes 8. C. 


(H) What Judges have Power to award 


a Severance. 


1," T'DE Juſtices of Niſi Prius have not Power to da it. 2 h. 8 P. And it 
| 4. 23. U. 88 . was ſaid that 
| | they ſhall 

ſurceaſe from taking the Inqueſt, and the 2 of the Bank, abo have the Record, ſball give the Judo- 

ment, and others in a contrary Opinion; therefore quære. And Brooke ſays, this ſeems to be of the 

taking of the Inqueſt. Br. Summons and Severance, pl. 10. cites 8. C. 


(D Summons 
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TS Summons and Severance. 


— 6— —_ 


See (L 2) (I) Summons and Severance: Mat Perſons ſhall be 
ſummon'd and ſever'd. 


1. . Coparceners bring Writ of Coſinage, and one is nonſuited, ſhe 
ſhall be ſummon'd and ſever' d. 10 Y. 6, 9. b. 
N 2, So if one releaſes he ſhall be ſevered, 10 Y. 6. 9. h. 
So if 4 * 3. In Quare Impedit by Coparceners, they may be ſummon'd and 
Sale ink. ſebet d. 38 E. 3. 35. adjuvged, - 
die, and the one will not ſue, he ſhall be ſummon'd and ſever d, but if he will vary in Title, there the 


Writ ſhall abate without Remedy; for then it appears that they have joined upon ſeveral Titles; Quod 
nota. Br. Quare Impedit, pl. 2. cites 26 H. 8. 5. 


4, If 2 Executors ſue Execution of Damages recovered by Teſtator, 
Summons and Severance lies, 31 E. 3. 13. b. 
But it lies 5, So in Action of Treſpaſs by Executors, ot the Goods of the Teſta- 
nor of 770%. tor taken, Summons and Severance lies. 14 H. 4. 29. 


aſs of their 
* Palſeſſon. Hard. 318. Manley v. Lovell. Co. Litt. 139. a. (h) is, that it lies for Goods taken 


out of their own Poſſeſſion. 


It lies in 6. So in an * Account by Executors againſt the Bailee of their 
Account, 3 'Teſtator, SUMMONS and Severance lies. 20 E. 3. Account 78, 
by the Receipt udjudged. 

of their own 

Hands. Co. Litt. 139. a. (h) 


* 8. P. Br. Summons and Severance, pl. 9. cites 48 E. 3. 14. Brooke ſays, And ſo ſee Severance in 


Action perſonal by Executors. Contra by other Men in Action perſonal. S. P. Ibid. pl. 2. cites 34 H. 
6. 31. H | 


2 


See(E) pl. (I. 2) Executor. In what Caſes and Actions they may 


50 pl. 4 be Summon'd and Sever'd. 
5, 6. 


2 2 ; ID by 2 Executors, Excommunication was pleaded in the one, by 
ance, pl. 3. which he was demanded, and did not come; wheretore he was ſe- 
cites 8. C. wvered by Award, and the other admitted to ſue alone: And fo ſee that 
| both did not ſue; quod nota. Br. Executor, pl. 30. cites 42 E. 3. 13. 
Otherwiſe it 2. Debt by 2 Executors, the Defendant was outlawed, ub, ſued Charter 
2 q ad y of Pardon and Sire facias againſt the Executor who was not ſerved, by 
gone * which he ſued again, which was returned ſerved againſt the one, and nit 
Peer ; the againſt the other; and the Plaintiff prayed Sicut Pluries, and could not 
Reaſon have it, but was compelled to count againſt him only. Br. Executor, pl. 44. 


ſeems to be g: 
ouch Cites 3 H. 4. 10. 


* Executor may be ſummon'd and ſever d, and the one who comes firſt by Diſtreſs ſhall anſwer. 
1 


3. In Action againſt 2 Executors, the one made Default, he ſhall be ſe- 
vered, and the other ſhall plead; Per Martin. Br. Executors, pl. 156. 
cites 10 H. 6. 2. 3. and Fitzh. Executor, pl. 10. 

4. In Debt for Arrears of Annuity granted by Deed to the Zeſator, Sum- 


2 and Severance lies for the Executors, Keilw. 47. b. Mich. 18 
Me 


5, In 


—— 


Iſwer. 


e ſe- 
156. 


zum- 


h. 18 


5, In 


— 


. In perſonal Actions brought by Executors, there ſhall be Summons No Sum- 


and Severance ; becauſe the beſt ſhall be taken for the Benefit of the mons and Se- 
Dead. Co. Litt. 139. a. (h) 


verance lies 
in perſonal 
Actions; as 


if Treſpaſs be committed, in ſuch Ca'e fe muſt both join in the Action; for as one may re- 
leaſe the Whole, ſo the other may retu 


mage without him. And ſo in Debt, by an 04, wa to 2, there can be no Summons ard Severance ; 
becauſe one of the joint Obligees may releaſe the 


e to go on, and the other cannot recover his Part of the Da- 


ond, and therefore may not join in the Action. But 
if a Man appoints 2 Men Executors, there ſhall be Summons and Severance, becauſe thongh one of the 


Executors may releaſe, though ſuch a Releaſe is a Devaſtavit in him, yet if he will not proceed at 


Law, tis no Devaſtavit; and therefore both Executors, being only Truſtees for the Perſon deceaſed, 
they ſhall not both be compell'd to go on together; but if one refuſes, the other may bring his Action 
in the Name of both, and have Summons and Severance ; for otherwiſe each Co-executor might, by 
Colluſion with the Debtor, and not proceeding, keep the other from recovering the Aſſets, and not 
create a Devaſtavit in himſelf. But after ſuch Summons and Severance he does not procced for the 
Moiety, as in Real Actions; but he proceeds in that Action as the whole Repreſentative of the 
Teftator, and is intitled to the whole as the Teſtator was in his Life-time. G. Hiſt. C. B. 196, 197,— 
8. P. Cart. 191. cites 9 Rep. 37. Henſloe's Caſe, 7 H. 4. 18. 


E 


(K) How it ſhall be made. In what Caſes, ævithout 
Proceſs. 


8 . a Right of Ward hy 2, if the one be nonſuited after that he has S. P. but af+ 


appeared, he ſhall be ſever'd without Proceſs. 38 E. 3. 9. b. ter Appear- 
Proceſs. Br, 


Summons and Severance, pl. 12. cites S. C. 


2. Summons and Severance lies between Executor's Plaintiffs ; and if 
one be outlaw'd or excommunicared, he may be demanded ; and if he 
comes not, ſhall be ſever'd by an Award without Proceſs, aſter he hath 
appear'd, and the other ſhall proceed wichour him; but if he has zor 
appear d, then Summons and Severance ſhall iſſue out againſt him. 
Brownl. 37. in an Anonimous Caſe. 


(L) How the Proceſs ſhall be, before Severance. 


1.]J2 Formedon, if Summons ad ſequendum ſimul iſſues, the Grand 
Cape ſhall go of the Whole, and not of a Moiety, till the Severance 
comes. 17 E. 3. 36. | 

2, It two ſue Scire Facias 4 the Land, and the one makes Default, 
Summons ad ſequendum ſimul ſhall iſſue, and not Sire Facias ad ſequen- 
dum ſimul, as appears 3 E. 3. And yet it was faid, that upon Aid 
Prayer in Scire Facias, there Scire Facias ad Auxiliandum ſhall iſſue, 
according to the Nature of the Original. Br, Summons & Severance, 
pl. 18. cites 12 H. 4. 3. & 18 E. 3. accordingly. But by 6 H. Y. 12. 
Scire Facias ſhall be the Proceſs in the firſt Caſe, by the beſt Opinion. 

3. Debt by 2 Executors, and the one will not ſue, he ſhall be ſum- Br. Proceſs, 
mon'd and ſever'd ; and it the Summons ad ſequendum fimul be award- Pl 12. cites 
ed, and at the Day the Defendant makes Default, yer the Proceſs ſhall be ht 
made in Name of both the Executors, till the one be ſever d, or the Proceſs 
determined by Outlawry againſt the Defendanr ; and he ſhall not be ſever d 
till he be ſummon'd. Br. Summons and Severance, pl. 1. cites 28 H. 


6. 3. | 
Q | n=. 8 


Summons and Severance. 67 
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58 Summons and Severance. 


And if the As in Præcipe quod reddat by two, if the one will not ſue at the Day 
8 0 > Pony and the Tenant makes Default, there Summons ad ſequendum 
tbrs Day, nor ſhall iſſue, and Grand Cape of the whole Land ; quod non negatur. Br. 


the one De- Summons and Severance, pl. 1. cites 28 H. 6. 3. 

mandant 

then the other Demandant ſhall recover the Moiety, per Moyle ; quod non negatur. Ibid. cites 28 H. 
6. 5. And there all the principal Caſe above is agreed verbatim again as above. 


| 5. There are 2 Sorts of Severances, 1. When the Plaintiff will not ap- 
| pear, there he ſhall be ſummon'd and ſever'd. 2. When all appear; but 
| tome one or more will not proſecute, there he or they ſhall be ſever'd by 
| Order of Court. Per Hale, Ch. B. Hard. 318. Mich. 14 Car. 2. in Scacc, 
in Caſe of Manly & al v. Lovell. 


(M) Phadings. And in what Caſes the Myit ſhall abate 


| | before or after Severance. 


Ard if 2 1. IN A/jſe, if there are 4 Jointenants, and two diſſeiſe two, they ſhall 
| Fointerants have 272 in Name of the e. and the two ſhall be — Lay 


| are a! et ed 7 7 0 
e 4 and fever'd. Br. Summons and Severance, pl. 17. cites 23 Aſſ. 9. 


| e re- pur- 
chaſes _ N ole, the other ſhall have Aſſiſe in Name of both, and the Purchaſer ſhall be ſummon'd 
and ſeverd Br. Sommons and Severance, pl. 17. cites 23 Aſſ. 9. 


2. In Aſſiſe againſt 3 Daughters, it was found, that 2 made the Diſſci- 
lf in, and the third not, and a/l three brought Attaint, and ſhe who did no- 
| thing was ſever'd; and the Defendant pleaded to the Writ, becauſe the 
1 third, Who was acquitted, and had no Cauſe, nor was not grieved, was 
Join'd with the other two; and therefore the Writ was abated ; quod 
mirum, after Severance. Br. Brief, pl. 294. cites 29 Aſſ. 14. — and ſee 
thereof 39 E. 3. & 11 H. 4. 26, 27. 
So in Writ 3. A Writ of Debt was \ Jen F by 2 Executors. Defendant pleaded, 
ad wy that one was dead. Plaintiff replied, that he that died was ſever'd. 
the E Rut the Writ was abated. Br. Brief, pl. 136. cites 38 E. 3. 11. Contra 


xecu- 
| tors of the * 16 E. 3. 
Earl of Sa- i f 
lisbury, it was pleaded, that one of the Executors, who was named in the Writ, is dead. Judgment 
1 of the Writ, &c. It was replied, that he was ſever'd, and died afterwards; and yet the Writ was 
| abated by Award, &c. Firzh. Tir. gy pl 78. cites Hill. 20 E. 3, 

But in Debt by two Executors, one was ſummon'd and ſever'd, and he that was ſever'd, died, 'The 
Defendant pleaded in Abatement of the Writ. Reſolved, that the Writ ſhall not abate. 10 Rep. 134. 
Paſch 10 Jac C. B. Read v. Redman. 

* Went. Off. of Exec. 145. cites S. C. & Fitzh. 111. 
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4. Præcipe quod reddat by 2 Femes againſt one who vouch'd, and at the 
Summons ad Warrant? ſicut Pluries, the one did not come, but was nonſuited; 
and the other appear d, and pray*'d, that the other be ſever d; and was de- 
manded, and did not come, and was ſever'd by Award; and the Tenant 
ſaid, that ſhe who is ſever d has taken Baron pending the Writ, And the 
Writ awarded good, quod Nota, by reaſon of the Severance ; for other- 
wiſe it ſhall abate againſt all. And now for the Moiety it remains good. 
Br. Brief, pl. 225. cites 39 E. 3. 16. 8 
= . es 5. Ward by 2, and counted, that the Tenant held of their Anceſtor, and 
. — convey'd the Deſcent to them; the Defendant ſaid, that there is one R. it 
S. C. cited 2 full Life, not named, to whom the Seigniory deſcended with the Plaintiffs. 
Rep. 68. a. judgment of the Writ. Belk ſaid, this R. has releaſed ts the Tenant, 
= 43- againſt whom the Writ is brought, and ſo the Action is given to us two 
Tocker's alone. But Cand. ſaid, You ought to have joined all three, and after 


Caſe, | R. ſhould 


n_—— 


Summons and Severance. 


R. ſhould have been ſummon'd and ſever'd. Finch ſaid, If you had 
counted that he held of yourſelves, and had not mentioned the Deſcent, then 
it had been good without R. But now, by mentioning the Deſcent, R. 
ought to be named, and ſummon'd, and ſever'd, and the 2 ſhall reco- 
ver the Whole, and the other may have Account againſt them. Br. 
Summons and Severance, pl. 5. cites 45 E. 3. 10. 

6. Where two Lords are, and the one releaſes to the other, and he comes 
to diſtrain, and the Tenant offers but a Moiety of the Rent, he ſhall take 
the Diſtreſs. Per Wych. Br. Summons and Severance, pl. 5. cites 45 


E. 3. 10. 

7 Three leaſed for Life, and 2 releaſed to the third, and he brought 
Waſte alone, ſuppoſing that he leaſed ; and the Tenant ſhew'd Deed that 
the three leaſed, Judgment of the Writ ; and the other pleaded the Re- 
leaſe of the two, and the Writ awarded' good ; for whereas three leaſed, 
therefore the one leaſed. Br. Summons and Severance, pl. 6. cites 46 E. 


1. 
y 3 Aſſiſe by 2 Barons and their Femes by Title of Coparcenary, and the 
one Baron and Feme were ſummon'd and ſever d, and the Tenant pleaded to 
the Writ, becauſe the Baron who was ſever'd was Alien born; Et non al- 
locatur, but the Writ awarded good. Contrary it ſeems, it he had nor 
been ſever'd. Br. Brief, pl. 120. cites 11 H. 4. 26. 

9.- For the better underſtanding the true Reaſon of the Law in the 
Caſes of Summons and Severance, theſe Dziver/1tics are to be obſerved. Iſt. 
Between Writs real Original, and Writs real Judicial; for if 2 Coparce- 
ners or Fointenants bring an original real Action, and one is ſummon'd 
and ſever'd, and dies, the Writ ſhall abate; tor in a real Action a Man 
ſhall never recover upon a Writ which is falſe in Words, or unapt for 
his Caſe, becauſe he may have a Writ both true and apt, as this happens 
to become ſo by the Act of God; and in ſuch Caſe the Writ ſhall abate. 
Bur it 2 Coparceners or Fointenants bring Scire facias, which is a judicial 
Wrir, «por a Fine levied &c. and one is ſummon'd and ſever'd, and dies 
without Iſſue, the judicial Writ ſhall nor abate ; but it rhe Coparcener 
that died had Iſſue, then the Writ ſhould abate, according to 42 E. 3. 
2&8. 2dly, The Diver/ity is between real Writs original, where he 
that is ſummon d and ſever d dics, which is the Act of God, and by which 
the Writ abates, and where an Entry is made into the Land, or there is 4 
taking of Baron by the Perſon who is ſummon'd and ſever d; tor ſuch are the 
Acts of the Party ſummon'd and ſever'd, and the Writ by ſuch Acts 
(where there is not any Summons and Severance) become abatable only. 
zdly. The Diverſity is between Actions Real, concerning Freehold or In- 
heritance, Without any Regard to the Survivor, and Actions meerly Per- 
ſonal, or Mixt with the Realty, in which Chattels or Things intire are de- 
manded, there, if one Plaintiff be ſummon'd and ſever'd (where the 
Thing intire ſurvives to the other) the Writ ſhall not abate ; as in Writ 
ot Ward of the Body, according to 37 H. 6. 11. 38 E. 3. 35, 36 &c. 
10 14 134. a. b. in Caſe of Read v. Redman. | 
10. In Care Impedit in ſome Caſes, the Death of one of the Plain- 
tifls ſhall not abate the Writ without any Severance, viz. where ot herwiſe 
the ſurviving Plaintiff would be without any Remedy &c. as upon Plenarty, 
and 6 Months paſs'd, where Lapſe ſhall incur, which Reaſon perhaps 
may reconcile all the Books, which prima facie ſeem to differ; and this 
is the Reaſon given in ſome of the Books, as in 38 E. 3. 36. 9 H. 6. zo. 
&c. that otherwiſe the Torr done to the Plaintiff will be diſpuniſhed, and 
the Survivor loſe his Preſentation by Lapſe, and 3 his Inheri- 
tance, As where 2 purchaſe Advowſon in Fee, and a Stranger uſurps; 
but where after the Death of one the Survivor may have a new Writ 
Without any Prejudice to him, there in ſome of the Books the Writ has 
abared, but without Queſtion, if one be ſummon'd and ſever'd, and 
dies, the Writ ſhall not abate. 10 Rep. 134. b. in Caſe of Read v. 
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Summons and Severance. 


(N) Yhat the Party ſever d may do after Severance. 


Several 1. IN Dett by two Executors, one of them is ſummon'd and ſever'd, 
NN fays and the other proceeds to Fudement, in ſuch Caſe he who was ſe- 


udgment vered ſhall not be received to acknowleage SatisfafFion of the Debt, be- 
5 who was Cauſe he has no Day, nor is privy to the Judgment, but ſecluded from 
ſummon'd it; and yet if he had made a Releaſe before the Fudgment, it ſhould have 


2 been a Bar, notwithſtanding the Severance. D. 319. b. pl. 15. Mich. 


cution. Went 14 & 15 Eliz. Anon. 

Off. Exec. 

104. cites 13 E. 3. Fitzh. Execution 9. 11 R. 2. Priyile ge 2. but adds Quære thereof; for he cannot 
acknowledge Satisfaction, as hath been ſince reſolved Mich. 14 & 15 Eliz. Dy. And the Reaſon there. 
of being becauſe he is no Party to the Judgment, by the ſame Reaſon can he not ſue Execution upon 
it; for how can he have Execution for whom there is no Judgment given? Now the Recovery is on- 
ly in the Name of the other Executor; yea, by the faid laſt Book it ſeems, that after Judgment had he 
cannot releaſe his Debt, becauſe it is now altered in Nature, and turn'd in Rem judicatam, tho” at any 
Time before Judgment he night have releaſed it, as both that laſt Book faith, and the 2 precedent 
temp. Ed. 3. Rich. 2. Ye, in an Action of Account, after Judgment had that the Defendant ſhall account, 
the Releaſe of him ſever'd is a good Diſcharge to the Defendant, as was reſolved 48 Ed. 3. 14, 15. 
But this is not a Plenary Judgment; for nothing is recovered thereby, but another Judgment is to be 
had after the Account, which may be againſt the Plaintiff, ſo as this Releaſe came before any Debt or 
Duty adjudged, [and then puts a Caſe, viz.) What if the Defendant be had in Execution at the Suit of 
the Executor who proſecutes it and eſcapeth, whether may the ſever'd Executor diſcharge the Sheriff 
or Gaoler by a Releaſe ? I think he may not. Went. Off. Executor 104, 105. 


(O) Judgment. How. Aſter Summons and Severance. 


recover the whole Ward; tor this cannot be ſever'd; Per Finch. 
Br. Judgment, pl. 127. cites 45 E. 3. 10. 

2. Debt by 6 Executors, on a Bond to Teſtator, 3 of them were ſum- 
mon'd and ſever d, and the other proceeded and had fudgment; and upon a 
Writ of Error brought it was objected, that there is no Mention of thoſe 
who were ſevered; for that they being ftill Executors, ought to be 
named in the Judgment. Precedents were ordered to be ſearch'd in C. B. 
as to the Courſe there, Whether upon Summons and Severance Judgment 
ſhould be for thoſe only which proſecuted ; which they certified to be ſo. 
And the Court (abſente Brampton) held it a good Courſe; tor perhaps the 
Executors which are ſever'd never prov'd the Teſtament, nor never will 
either prove it, or adminiſter; ſo that when they are named in the Writ, 
and would not join, it is reaſonable that J er ſhould be for thoſe on- 
ly that proſecuted without naming thoſe who ſever d. And Judgment was 
affirm'd Niſi &c. Cro. C. 420, 421. pl. 11. Mich. 11 Car, B. R. Price 
v. Parkhurſt, | 

3. A Judgment is recovered againſt 4 Defendants. A Writ of Ermr 
is brought, and one of the 4 Detendants is ſummoned and ſevered, and he 
releaſes Errors, the Fudgment is revers'd quoad the 3, and a Nil capiat per 
Breve entered for the 4th. 2 L. P. R. 538. cites Mich. 9 W. 


I. 1. Ward by 2, if the one is ſummon'd and ſever'd, the other ſhall 


For more of Summons and Summons and Severance in general, ſee 
Attachment, Jointenants, Monſuit, and other Proper Titles. 


Summons 


Summons of the Pipe. Sunday. 61 


Summons of the Pipe. 


— mY * — 


(A) In what Caſes to iſſue &c. 


THE Summons of the Pipe got in the Tallages, and afterwards 
Rents, with the other Debts of the King. Gilb. Hiſt. View of the 
Exch. 18. 
2. The Summons of the Pipe is a Summons in Words the * ſame with * S. P. But 


that of the Green Wax, only different Matters are charg d in it. This Sum- the Sum- 
mons was in order to quicken the Tenants to pay in their Rents into the Gu * 
allies pH reen Wax 


Exchequer, and take from thence. Gilb. Hiſt. View of the js iſſued by a 


Exch. 91. —_—_— * 
cer, and 
the caſual Revenue is annex d to ſuch Summons of the Green Wax. Gilb. Hiſt. View of the Exch. 138, 


z. Summons of the Pipe iſſued againſt Defendant 10 levy 5001. upon 
a Super ſet upon him by one Jones Treaſurer of certain Sums of Money in 
the late Times. And a Superſedeas was now moved for, becauſe this is 


| an Execution againſt oy and Goods, and otherwiſe the Party cannot be 


received to plead in Diſcharge of it. And per Hale Ch. Baron, Summons 
of the Pipe ought not to iſſue but for a Debt upon Record, or a Debt fated 
and determined, and not for Money due upon Matter in Pais, as this Caſe 
is: Wherefore it a Collector in Chief charge his Under-ColleQor upon 
Account, or an Under-collector charge any particular Perſon within his 
Precin& ; or it any Accountant charge another together with himſelf, for 
Timber, or other Goods of the King's ſold to him, and nor paid for, 
Summons of the Pipe ſhall not iſſue in theſe Caſes, bur a Scire facias, or 
a Diſtringas ad Computandum, to which the Party may plead ; for that 
theſe Debts are not Debts upon Record, bur ariſe upon the Accountant's 
Charge only; and ſo here: Wherefore in this Caſe the Summons of the 
Pipe was ſiperſeded, and a Scire facias ad Computandum awarded. 
Hard. 322. pl. 1. Paſch. 15 Car. 2. in Scac. Anthony Mildmay's Caſe. 


For more of Summons of ny + in general, ſee other Proper 
itles. 


Sunday. 


pn II * 


(A) What Things done on a Sunday, are void, or not. 


I, IE Dominico nemo Mercaturam facito: id quod fi quis egerit, & 
ipſa merces & preterea 30 ſolidis mulctator. 2 Inſt. 220. cites the 
Laws of King Ethelſtan. 
R 2. A 


wo PHT TT ..: 


i 


62 1 Sunday. 


2. A Fair held on a Sunday 1s well enough, altho' gd the Statute ther 
is a Penalty inflicted on the Party that ſells on that Day, yet it make. 
not the Sale void; Per Cur. Cro. E. 485. pl. 1. Mich. 38 & 39 Eliz, 
Comins v. Boyer. 

3. Information exhibited on a Sunday is good; for tho? 'tis not Dies 
Juridicus ro award Judicial Proceſs, or to make Entry of a Fudgment of 
Record, nevertheleſs tis good to accept of an Information upon a Special 

Law. Jo. 156. Mich. 20 Jac. in the Exchequer, Bedoe v. Alpe. 

6 Mod. 95. 4. One was taken on a Sunday, by Virtue of an Eſcape Warrant; and 

0 > accord- ir was held good; for one may take another on a Sunday upon freſh Pur. 
* ſuit; And this is in the Nature of it, tho? it be by a new Method ; for 

this 7s uo original Proceſs, but the Party is in ſtill upon the old Commit- 
ment continued down. 2 Salk. 626. pl. 7. Hill. 2 Ann. B. R. Parker 
v. Sir William Moor. x 


(B) Service of Proceſs, Rules &c. In what Caſes good 
| on Sunday. Boe 


I. 29 Car. 2. Nacts, That 20 fy upon the Lord's Day ſhall ſerve or 

cap. J. H. 6. execute any Writ, Proceſs, Warrant, Order, Fudgment, 
or Decree, (except in Caſes of Treaſon, Felony, or Breach of the Peace) bu 
the Service of every ſuch Writ & ſhall be void; and the Perſons executing 
the ſame ſhall be as liable to anſwer Damages, as if they had done the ſame 
without any Warrant. | 

2. In Treſpaſs and Battery, upon Not guilty pleaded a ſpecial Verdict 
was given, v1z. The Plaintiff being complained of ro a juſtice of Peace, 
he makes a Warrant to the Defendant to take the Plaintiff, and 0 nd 
Sureties for the good Behaviour, the Defendant, being Conſtable, executes the 
Warrant upon a dunday. Whether this was good within the late Statute which 
ſays, That all Proceſs executed upon a Sunday other than tor the Peace 
thall be void? Reſolved for the Detendant, that a Warrant for the 


good Behaviour is a Warrant for the Peace and more; And this Statute 
is to be favourably extended for the Peace. This Judgment was affirm'd 
in a Writ of Error in B. R. Trin. 32 Car. 2. Raym. 250. Hill. 30 & 31 
Car. 2. C. B. Johnſon v. Coltſon. | 

Declaration 3. Delivery of a Declaration 15 a Sunday is not good. Ruled per 


was delivered f 0 
on Trinity Holloway, J. Comb. 21. Trin. 2 Jac. 2 B. R. Anon. 


Sunday and debated on Motion, if ſuch Delivery were not void by the Statute of 29 Car. 2.7. And per 
Holt ſtrongly it is; For firſt it is ao Act of Neciſſity within the Meaning of the Statute, as putting of Eccle- 
ſiaſtical Proceſs upon the Church Door, or making a Tender to ſave a Penalty. And he ſaid he would take 
the Word Proceſs for proceeding, and ſuch Conſtruction as tends to a better Obſervation is to be made; 
And this Declaration, as deliver'd, could not be taken Notice of, without breaking of the Sabbath, till 
Trin. Term; For that by the Statute of + H. 8. 21. begins on Monday; But Quind. Paſch. is indeed 
always on the Sunday, bur is kept on the Monday. Gould & Powis dubitabant. 12 Mod. 606. Mich. 
13 W. z. Waldegrave's Caſe. This was on a Motion to ſet aſide a Judgment in Treſpaſs after a 
Judgment by Default, and a Writ of Inquiry executed. Holt Ch. ]. ſeemed to incline that the Deli- 
very was not good ; Becauſe the Statute intended to reſtrain All legal Proceedings ; But Powis and 
Gould contra, becauſe ſuch Delivery was but Quaſi a Notice, and as a Letter and not a Proceſs. But 
it appearing to the Court that the Defendant had appeared, and that a Writ of Inquiry had been exe- 
cuted, they would not intermeddle and ſaid that that had made all * And the Judgment ſtood. 
Ld. Raym. Rep. 705, 706. Mich 13 W. 3. Walgrave v. Tailor, S. C. 


4. Venire facias bore Teſte on a Sunday, and held amendable. Cro. 

J. 64. Paſch. 2. Jac. B. R. Dolphin v. Clerk. 
2 nn S. It an Award be made by Rule of Court, and the Party who refuſes to 
i Non. per., Obey the Award ab/conds, jo that he cannot be found on a Week-Day, 


for Non-per- ; 4 b on 
formance of A Service thereof on a Sunday is ſufficient to bring him into Contempt, 


whereon 


i Sunday. 63 


whereon to have an Attachment. 12 Mod. 158. Mich. 9 W. 3. Br. an r 


there muſt 
Anon. 


: be perſonal 
Service, which if it be on a Sunday, tho" tis not good to have an Attachment for Non-payment on thay 


Day, yet it is for Refuſal on any other. Cumb. 462. Mich. 9 W. ;.B. R. Anon. 


6. The Queſtion was, Whether ſerving an Attachment for Contempt on 
Sunday were within the Statute againit Sabbarh-breaking,theW ords being 
that all arreſts on Sunday, except for Breach of Peace, are void. Holt 
Ch. J. faid, ſuppoſe it were a Warrant to take for Forgery, Perjury Ec. 
Shall they not be ſerved on Sunday? And ſhall not any Proceſs at the 
King's Suit be ſerved on Sunday? Sure the Lord's-Day onght not to le a 
Handi nary for Malefactors; And this here partakes of the Nature of Pro- 
ceſs upon an Indictment; Bur Cur. adviſare vult. 12 Mod 348. Paſch. 12. 
W. 12. 10. 3. B. R. Sir. . . Cecil and others of the TowWnof Nottingham. 
nm. Service of a Declaration in Ejetiment upon a Sunday was held Car, 402 
good per Cur. and not within the Statute 29 Car. 2. cap. 7. Comb. 286. gz $4 
Trin. 6 W. & M. B. R. Anon. 8. P l 
2 2 But Hill. 
13 W. 3. It was held per Cur. That Service of a Declaration in Zjectment on Sunday is not good now 


upon the Statute of 29 Car. 2. For it is a Proceſs, tho* not a judicial one ; For it 1s com pu ſive on the 


Party to appear; And it may as well be ſaid, That Service of a Summons in a Real Action may be good 
on Sunday. 12 Mod. 667. Taylor's Caſe. ; 


8. A Man was arreſted on a Sunday by a Writ out of the Marſhalſca. 1 Salk. 28. 
The Court refuſed ro diſcharge him, but directed to bring an Action of 4 * 
falſe Impriſoament. 5 Mod. 95. Trin. 7 W. 3. Wilſon v. Guttery. Wilſon 3 

ucker. 

9. A Woman was libell'd againſt for living incontinently with the Carth. 504. 
Lord &c. and was thereupon excommunicated, I he Suggeſtion for a Pro- 2 5 " 
bition, and likewiſe for an Abſolurion, was, That ſhe was wrongfully unn , 
excommunicared, the Citation being ſerved on her on a Sunday con- Brookbanle, 
trary to the Statute 29 Car, 2. by which it it enatted, That no Pro- and that a 
ceſs cohatſoever ſhall be ſerved on a Sunday, except in Caſes of Treaſon, Fe- — you 
lony, or Breach of the Peace. And tho' it was pretended this Citation was — gik 
fixed on the Church Door on a Sunday, and that tis the conſtant Uſage 625 pl. g. 
both betore and ſince the Statute ſo to do, it was ſaid, That this might S. C. accord- 
be well enough where the. Perſon cannor be perfonally cited ; Bur where N a 
he can, tis not the conſtant Practice which will give Authority to ſuch 8 i. 
a Citation, for *tis a miſchievous Practice and ought to be redreſſed; ingly 
But the Chief Juſtice thought it was not the Intent of the Statute to take 8. C. cited 
away the ſerving this Proceſs in this Manner, but that the Caſe might be Arg. Ld. 


different in the Execution of other temporal Proceſs which might have Raym. Rep. 


706. in Caſt 
been ſerved as well on any other Day as on a Sunday. 5 Mod. 449. gf walgrave 
Mich. II W. 3. B. R. Anon. v. Tailor. 


10. If a Bailiff arreſts a Man on a Sunday ſince 29 Car. 2. cap. J. b 
which all ſuch Arreſts are made unlawtul, and the Bailiff is killed in the 
making it, Serj. Hawkins ſays, Perhaps this will be Manſlaughter only. 
Hawk. Pl. C. 86. cap. 3 1. S. 58. 


——ñä4 


—— — — 
— 


(C) In what Caſes it ſhall be Dies Juridicus. 


1. IJ F an Original ſhould bear Date on a Sunday, the Appearance of the 18 2 a 
A Party would got help it. Arg. Vent. J. Hill. 20 & 21 Car. 2. B. R. „. 
in Cale of * Vaughan v. Loyd. | was e 

| on a Sunday, 
and a Mrit of Inquiry cat executed. The Court refuſed to intermeddle, and ſaid, That the 4ppearance 


ad mach all geod ; And the Judgment ſtood, Ld. Raym, Rep. 705, 706. Mich. 13 W. 3. Walgrave 
v. Tailor. 


* Sid. 406. pl. 16. S. C. but S. P. does not appear. ge 
| | 2, Ser- 
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2 Saund. 290, 2. Serjeant Hawkins ſays, It hath been holden, that in every Caption 
291,—2Keb. an Indidiment taken in a Sheriff's Torn or Court-Leet, the Day whereon 


731.ä— 


Vent. 107. it was taken ought to be ſet forth, that it may appear not to have been 


on a Sunday. 2 Hawk. PI. C. 56. S. 9. cites the Caſes in the Margin. 
The 4 Days 3. Caſe againſt the Cuſtos Brevium, the Declaration was delivered on 
1 np nag Friday Morning, and Rules given to plead within 4 Days, whereas Satur. 
kored day and Sunday were not juridical Days. Et per Cur* we reckon them 
ſuch Days Non juridici as to Matters to be tranſated in Gurt, and therefore 
wherein the Sundays and Holidays are no Days to * move in Arreſt of Fudgment, But 
ae e as to Buſineſs done out of Court, Rules to plead within 4 Days &c. Sundays 
"7 are reckoned the ſame wirh other Days. Salk. 624. ol. 2. Trin. 11 W. z. 


Office: me B. R. Aſmole v. Serjeant Goodwin. 

oben; and 

refers Sunday is never reckon'd one of thoſe Days, becauſe neither Courts or Offices are then open) 
And this is not like the Caſe mention'd on the other Side, where Sunday is reckon'd ene of the 14 Days 
for giving Netice of Trial, becauſe a Man may prepare for his Journey, or come up to London on that 
Day as well as on any other Day of the Week ; and for this Reaſon it was reſolved, That the Plea 
ſhould be received. 8 Mod. 21. Mich. 5 Geo. 1721. The Ld. Coningsby's Caſe. 


* Sunday is not included in the 4 Days to move in Arreſt of r but the Defendant muſt have 
4 juridical Days. 2 Salk. 625. pl. 6. Trin 2 Ann. B. R. Sir Chriſtopher Hales v. Owen. 


Upon hear- + It was moved to ſtay the Proceedings, the F7it being returnable in 
wg 8 8 Days from St. Hillary, and the Notice being to appear on Sunday Jan. 20. 
Sides, wid Per Cur. The Sunday is the true Day of the Return, and therefore it is 


after taking as it ought to be. Notes in C. B. 205. Hill. 7 Geo. 2. Jenner v. Oatridge. 
Time to con- | 
ſider, The Court were of Opinion, that a Notice to appear on Monday Jan. 21, as the Return-Day of Oct. 
Hill. was bad; It ought to have been to appear on the 2oth, which, although it be Sznday, is the true 
Day of the Return. Notes in C. B. 207. Eaſt. 5 Geo. 2. Lloyd v. Beeſton. 


5. The Writ was returnable Oui nden Paſchæ, ſerved with Notice to ap- 
pear on April 28, which was Sunday. It was moved to ſtay Proceedings; 
But per Cur. the Day in the Notice is the true Day of the Return. No 
: Rule. Notes in C. B. 20). Eaſt. 7 G. 2. Lloyd v. Beeiton. 

Notes 1 v 6. A Motion to ſtay Proceedings the Writ being returnable on a Sun- 
e day, and a Copy thereof ſerved with Notice to appear upon the Monday after, 
whereas the Eſ/ſoin-Day was on the Sunday ; The Detendant did not com- 
plain to the Court of this Irregularity till after Notice of a Declaration 
was ſerved, tho* before Judgment ſigned, which it was inſiſted was too 
late; But the Court ſaid, Since he came before Judgment was ſigned, it 
was ſoon enough; for till ſerving of the Notice of the Declaration, he 
could not tell whether the Plaintiff would proceed upon ſuch irregalar 
Service of the Proceſs ; and therefore Proceedings were ſtaid. Rep. of 

Pract. in C. B. 105, 106. Trin. ) & 8 Geo. 2. Jamet v. Voyer. 


8 


(D) Statutes. 


I. 1 Car. 1. L' Nacts, That there ſhall be no Meetings, or Concourſe of Pro- 

cap. 1. ple, out of their own Pariſhes, on the Lord's Day, for any 
Sports and Paſtimes, nor any Bear-baiting, Bull-baiting, Interludes, Common 
Plays, or other unlawful Exerciſes, uſed by any within their own Pariſhes ; 
and every Perſon offending ſhall forfeit 3 5. 4 d. to the Uſe of the Poor of the 
Pariſh. And if any Juſtice of Peace, or the chief ers of any City, 
Borough, or Town Corporate, upon their View, or Confeſſion of the Party, or 
Proof of one Witneſs by Oath, ſhall find any CRP WE in the Premiſſes, 
the ſaid Fuſtice or chief Officer ſpall give Warrant to the Conſtables and 
Church-Wardens of the Pariſh, to levy the Penalty by Diſtreſs and E of 
s; 


— 
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Goods ; and in Default of Diſtreſs, that the Party offending be ſet in the 
Stocks 3 Hours ; and if any Man be ſued for Execution of this Law, he may 
plead the General Iſue, provided that no Man: be impeach'd by this Af, ex- | 
cept he be calPd in .Oueffion within one Month after the Offence ; Provided 
alſo that the Ecclefraſtical Furiſditiion by this Ali ſhall not be abridg'd. 
Continued indejinitely by 3 Car. 1. cap. 4 and 16 Car, 1. cap. 4. | 
2. 29 Car. 2. cap. J. F. 1. Enacts, That all the Laws in Force concerning | 
the Obſervvation of the Lord's Day, and repairing to Church thereon, ſhall | 
be put in Execution; and all Perſons ſhall on every Lord's Day apply them- | 
ſelves to the Obſervation of the ſame, by exerciſing themſelves in Piety and true i 
Religion publickly and privately ; and no Perſon ſhall do any worldly Labour | 
or Mork of their ordinary Cailings upon the Lord's Day (Works of Neceſjity 
and Charity excepted; ) and every Perſon of the Age of 14 Tears, or upwards, | 
ending in the Premiſſes, ſpall forfeit 5 c. And no Perſon ſhall publickly 
cry, or expoſe to Sale, any Goods upon the Lord's Day, upon Pain to forfeit the | 
ame Goods. 3 
/ §. 2. No Drover, Horſe-courſer, Waggoner, Butcher or Higher, ſhall tra- l 
vel or come into their Inn or Lodging upon the Lord's Day, upon Pain to for- f 
feit 20 s. And no Perſon ſball travel upon the Lord's Day with any Boat, 
Wherry, Lighter, or Barge, except upon extraordinary Occaſion, to be allowed g 
by ſome Fuſtice of Peace, or Head-Officer, upon Pain to forfeit 5s. And if 5 
any 8 offending in the Premiſſes ſhall be convicted before any Fuſtice of 
Peace, or Chief Officer, upon View or Confeſſion of the Party, or Proof of one | 
Witneſs by Oath, the ſaid Fuftice or Chief Officer Jball give Warrant t6 the 


Conſtables or Church-wardens to ſciſe the Goods cried or put to Sale, and to 


ſell the ſame, and to levy the other Forfeitures by Diſtreſs and Sale of Goods ; f 
and in Default of Diſtreſs, the Offender ſball be ſet in the Stocks 2 Hours ; 
and all the Penalties aforeſaid ſhall be employed to the Uſe of the Poor of the | ; 


Pariſb, ſaving that it ſhall be lawful for any ſuch Fuſtice, Mayor, or Head- 
Officer, out of the Penalties to reward any Perſons that ſhall inform, ſo as 
ſuch Reward exceed not the 3d Part of the Penalties. 

H. 3. Nothing in this Att ſhall extend to the prohibiting of Dreſſing of | ff 
Meat in Families, or Dreſſing or Selling of Meat in Inns, Cooks Shops, or | 
Victualling-houſes, for ſuch as otherwiſe cannot be provided, nor to the Crying ö 
of Milk before ꝙ in the Morning, or after 4 in the Afternoon. | 

F. 4. No Perſon ſhall be proſecuted for any Offence before mentioned, unleſs 
he be proſecuted within 10 Days after the Offence. WH 

3. 11 C 12 W.3. cap. 21. F. 3. Enacts, That it ſhall be lawful for the 
Rulers &c. of the Company of Watermen, to appoint any Number of Water- 
men, not exceeding 40, to work on every Lord's Day between Vaux-hall 
above London Bridge, and Limehouſe below Bridge, at convenient Places for 
carrying Paſſengers croſs the River, at 1 d. each c. 

4. 9 Ann. cap. 23. S. 20. Enacts, That Coachmen or Chairmen li- 

cen d, may ply on the Lord's Day, notwithſtanding the AF 29 Car. 2. 

cap. J. | 


For more of Sunday in general, ſee Eſcapes, Robbery, and other 
Proper Titles. 


8 Super- 
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Superſedeas. 


— 


(A) Superſedeas. Vat Thing will be a Superſedeas, 
„See () Writ of Error. |* Audita Querela, pl. ö.] 


I, Here the Party cannot be reſtored to all that which ſhall be loſt 

by the Execution. (if it be made) when the Judgment 1s re- 
verſed, there the Mrit of Error ſhall be a Superſedeas of the Execu- 
tion; (at what Time loever it be brought as it ſeems is intended) 
becauſe otherwile it will be miſchievous, 7 D. 6. 29. 

2, As if a Juror be attainted in a Mrit of Attaint, a Mrit of Error 
ſhall be a Superſedeas, becauſe he cannot be reſtored to that which 
he ſhall loſe, if the Execution be made. 7 Þ, 6. 29. | 

8 The ſame Law is in Mrit of Error upon an Attainder of Felony, 

+ 6. 29. 
Where a ; 4; But if Conuſee of a Statute recovers the Stattite in Bank in De- 
_ gy tinue againſt Garniſhee by Falſe Judgment, and after the Garniſhee 
» of brings Writ of Error in B. B. thereupon, if the Garnithee after ſues 
Judgment Execution upon the Statute in Chancery, this Writ of Error ſhall not 
given againſt hg qny Superſedeas in Lam, tho' if it be executed, the Garniſhee 
him, h* ſhall not be reſtored thereto, becauſe it is collateral, 7 h. 6. 42. (It 


— 5 ſeems becauſe it is col lateral to the firſt Judgment.) 


of Execu- | | 
tion: Otherwiſe the Plaintiff may ſue Execution in the firſt Court: By the beſt Opinion; quod Mi- 
rum! for by the Writ of Error the Record is removed; but this Caſe was upon the Recovery of a 
Starute, and then he ſued Execution upon 1t in Chancery ; ſo that the Execution came upon the Statute 
Merchant, and not upon the fr udgment. Br. Superſedeas, pl. 16. cites 7 H. 6. 44. Br. Error, pl. 
66, cires 5 H. 6. 42. P. Br. Executions, pl. 48. cites 75 H. 6. 42.——And tho' all the Edi- 
tions of Br. Superſedeas, pl. 16. cites 7 H. 6. (44) yet it ſeems it ſhould be (42) pl. 17. and that there 
is no ſuch Point at (44) 


SAL 5+ But it ſeems it ts a Superſedeas in Law to the Defendant ; {0 
Wn that he ought not to deliver the Statute to the Plaintiff, as he there 
Br. Error did, and thereupon the Plaintiffſued Execution; and there it is held 
pl. 66. cites that it is not any Superſedeas in Law of the Delivery without an act 

8. C. but Superſedeas. | 

Brooke adds, 

that it ſeems that after the Writ of Error is ſued and allowed, Execution cannot be awarded of the firſt 


Judgment; for by the Writ of Error the Record itſelf is removed, and then the Court has nothing whereof to 
award Execution. 15 ON | 


Br. Superſe- 6, An Audita Querela upon a Statute, ſhall be a Superſedeas in Law 
deas v1.18 of the Execution upon it. 24 E. 3. Audita Querela xx. 


If a Man ſues forth an Audita Querela, to avoid a Statute Staple or a Stature Merchant, he ſhall have 
a 1 to the Sheriff, not to do Execution hanging the Plea &c. F. N. B. 240. (A) cites Re- 
giſt. 113. >. | 

Audita Querela is no Superſedeas, and therefore Execution may be taken out, unleſs a Superſedeas be 
ſued forth ; and if the Audita Querela be founded on a Deed, it _ be proved in 8 bel 122 
ſedeas ſhall be granted. 1 Salk. 92. pl. 1. Mich. 3 W. & M. B. R. Langſton v. Grant. It is no 
2 il there be a ſpecial Superſedeas, which ſhall not be granted till the Matter be proved by 2 

itneſſes. 12 Mod. 105. Anon Comb. 359. Mich. 8 W. 3. B. R. Langſton v Grant, That 
when the Deed is produced in Court, and proy'd or confeſs'd, a ſpecial Superſedeas may iſſue, but not 
to ſtop the Sheriff from ſelling ; Per Holt Ch. J. But the Goods were ſtay d by Conſent. 


7. When 


by 


Superſedeas. 67 


— 


When one is in Execution, they cannot ſuperſede it by Error, but Sid. wy 
he muſt continue committed, elſe there would be no Remedy to bring him 55. Wo he 
into Cuſtody, in caſe the g ſhould be affirm'd; hut on an Audita goin at 
Onerela the Party is diſcharg'd by Bail, becauſe this is a new Suit ; and the Suit of 
the Party is never to be taken again. 2 Keb. 43. pl. 88. Paſch. 18 Car. the King up- 


2. B. R. The King v. Whitmore. on N Convic- 


Deer-ſtealing and Breaking of Parks, So where Perſons were fined to the King at the Seſſions, 
and in Execution for it, and brought Habeas Corpus and a Writ of Error, the Court would not bail 
them, becauſe they are in Execution for the King; but it was ſaid that it is uſual in the Crown Office 
to bail in ſuch Caſe, Sid. 320. pl. 10. Hill. 18 & 19 Car. 2. B. R. The King v. Marſcull &c. Inha- 


bitants of Lyme-houſe. 


(B) By Error. In wwhat Caſes it ſhall be a Superſedeas 
in Law. By what Thing. | Not where it is as a new 


Original.] 


. JPON a Recovery againſt Executors, and a Return of a 
a Devaſtavir, if a Scire Facias be awarded de Bonis Propriis, 


and this found for the Plaintiff, by Miſi Prius returnable 15 Paſch. 
and before Judgment, Scilicet, ar the th * a Writ of Error is 
brought of the firſt Judgment; pet it ſhall not be any Superſedeas to 
gibe Judgment and Execution upon the Scire Facias, tor they are ? 
diſtinct, and in a manner ſeveral Originals. 10 I, 6, 6, adjudged, 
and Judgment ſhall have Relation to the firſt Day. 
2. If alter a Re · diſſeiſin brought, the Tenant brings Yrit of 
Error upon the Recovery in Aſſiſe, pet this ſhall not be any Superſe⸗ 
deas to the Proceeding in the Re-diſſeiſin, becauſe it is in a manner 


g new Original. 10 D. 6. 6. b. 


3. Bur it Scire Facias be ſued to have Execution of a Judgment in 
Innufty, a Writ of Error of the Judgmenr in the Annuiry ſhall be a 


Superledeas of the Scire Facias ; for it always depends upon the 


lirſt Original. 10 Þ. 6. 6. b. 
4. Ik a Man brings Debt for Damages recover'd by Judgment, il S. P. Br. Er- 


after the Record of the Judgment be removed by Writ of Error, 7”: pl. 170. 
yet this is not any Superſedeas to rhe Action of Bebe ; for it is a 45 5 * 4. 


new Original. 10 I), 6. 6. where a Man 
recovers Debt 
and Damages, &c. and Writ of Error is thereof brought, there the Demandant or Plaintift can't ſue 
Execution by Original nor otherwiſe of the Damages, nor of the Land; becauſe by the Writ of Error 
8 Record is gone, and the Hands of the Juſtices cloſed. Br. Execution, pl. 68. cites 4 H. 6. 31.— Br. 
ette, pl. 106. cites 8. C. 4 The 
But 10 Action upon the Caſe, the Plaimiff was nonſuited at the Verdict; by which the Defendant, by the 
Statute 23 H. 8. bad Judgment to recover his Coſts ; and after the Record was removed by Error into B. R. 
by the Plaintiff, pending which the Defendant brought Action of Debt in C. B. upon a new Original, and 
counted upon the Record of the Action upon the Caſe, and this Matter was pleaded by the Defendant, &c. 
and the beſt Opinion of the Court was, that the Action is maintainable, inaſmuch as it is brought upon 
a new Original. D. 32. pl. 5. Paſch. 28 & 29 H. 8. Anon. ; a 
Defendant brought a Writ of Error in the Exchequer-Chamber, of a Judgment given againſt him in 
And then Plaintiff brought an Action of Debt upon that Judgment; to which Defendant pleaded, 
Nul tiel Record. Reſolved, that the Plea is naught ; for Debt lies notwithſtanding, and cited DU. 32. b. 
pl.5,6. & 18 E. 4. 7. But Bendl. 20. pl. 31. takes this Difference, that when the Action of Debt is 
brought before the Writ of Error, the Action continues good. But if the Writ of Error is brought 
firſt, then Debt does not lie. But that in Caſe of Limbny v. Langham, the Judges held it was all one, 
and that Writ of Error is no Superſedeas to an Action of Debt; ard, that notwithſtanding the Writ of 
Error, the Bail may brirg in the Principal in Diſcharge of the Mainpernors. Raym, 100. Hill. 16 & 
17. Car. 2. B. R. Adams v. Tomlinſon.- Lev. 153 S. C. and fays, that all except Keeling held, 
that it well lies; for the Record itſelf is ſtill in this Court, and the Writ of Error is a Superſedeas only 
of the Execution Sid. 236. S. C. accordingly.— Mod 121. pl. 23. Paſch 26 Car. 2. Draper 
v. Bridwell: All the Court held, that an Action of Debt would lie upon a Judgment after a Writ of 
Error brought.—z Keb. 330. pl 25. S. C.—8. C. cited Lutw. 602. & S. P. reſolved accordingly, (the Ch. J. 


be ing 
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8.C. by the and Error in Fact was aſſgu'd there, and they a 


being abſent) Mich. 11 W. in Caſe of Denton v. Evans. For (as Powel, J. ſaid) this Action has been 
allow'd ever fince the Reign of H. 6. And ſometimes this Plea has been pleaded in Abatement, and 
ſometimes in Retardatione; &c. of the Suit; but could not be made good, becauſe there can be ny 
certain time for Re-ſummons of the Party, when the Judgment ſhould be afhrm'd, as there is in the 
Caſe of a Protection. 5 L 

So Debt upon a Fudgment in B. R. the Defendant pleaded, in Abatement of the Action, a Writ of Er 
ror pending upon this Judgment in Cam. Scacc. To which the Plaintiff demurr'd ; and it was adjudg'd 
for the Plaintiff being argued by Serjeant Levinz for the Plaintiff, & Sid.-236. 4 H. 6. 3 1. & 18 E. 4 
6. were cited by him to be ſo reſolved. And a Caſe was cited by Dolben to be adjudged accordingly in 
the Time of Roll, and after affirm'd in Parliament before all the Judges in England, between Limerick 
1 And tho” it had been ſtuck at, and Vaughan queſtion'd it, yet it had been oftentimes ſo 
ruled. And it was held in. the Caſe of Danvers and Smith in the Exchequer-Chamber, that ſuch 
Plea is not good in Bar, but good in Abatement; but this Difference was not thought reaſonable. And 
Holt, Ch. J. ſaid, if it was not for the Current of Authorities contra, it ſeemed hard to him that ſuch 
an Action lies; for the Writ of Error is a Superſedeas to an Execution, and therefore, Pari ratione, it 
ought to be a Superſedeas to all the Ways to come at an Execution; and he cited the Caſe of Read and 
IBrarblock, where a Man pays a Security of an inferior Nature, pending a W rit of Error upon a] udg- 
ment on a Security of an higher Nature, this was not a Devaſtavit, which ſhews that the Writ of 
Error had ſo totally ſuſpended the Effect of the Judgment, that it ſhall not have any Regard or Ef. 
ſence; but this notwithſtanding, it was, tho* with ſome Reluctance, adjudged by him and all the Court 
ut ſupra. Skin. 388. Mich. 5 W. & M. B. R. Grandvill v. Dighton. —Comb. 229. Greenvil v. Digh- 
ton, S. C. accordingly. See 4 Mod. 247. Dighton v. Granvil. 

In Debt in C. B. upon a „ in the ſame Court, upon Nil Debet pleaded, the Iſſue was tried 'at 
Guildhall, where the Defendant gave Evidence, that the Judgment on which this Action was founded, 
cas removed into B. R. by Writ of Error now depending there. The Queſtion (u en a Caſe made) was, 
Whether this Action is maintainable in C. B. after the Record removed into B. R. Ir was argued, 
that it was; becatiſe the Record remains till in C. B. to all Purpoſes, except as ro ſuing out Execution 
upon it, and the Superſedeas is only to ſtay Execution, and cited Sid. 236. & 4 H. 6. 31. a. & 18 E. 4. 
6. b. But the Ch. J. held, that the Action did not lie as the Plaintiff had laid it, as upon a Judgment 
in this Court, but owght to declare upon the «whole Matter, (viz..) of the Judgment in C. B. and the Removal 
of it by the Wrir of Error; and that the Judgment is ftill in Force, Prout patet per Recordum inde in B. R. 
3 Lev. 396. Paſch. 5 W. & M. in C. B. Gale v. Till —— The Reporter adds, that in Trin. or Mich. 
9 W. 3. in Debt brought in C. B. upon Judgment in C. B. after Error brought, declaring upon the 
whole Matter, ſudgment was given for the Plaintiff by all the Court. 3 Lev. 397.—3 Lev. 375. Mich. 
5 W. & M. in B. K S. C. but D. P. Comb 228 S. C. but D. P. Carth. 281. S. g. but D. P. 
—— Skin. 4300. S. C. but D. P 4 Mod. 244. 8 C. but D. P. | 

The Court doubted if Debt would lie upon a Judgment pending a Writ of Error. Holt, Ch. J. ſaid, 
Vaughan was of a different Opinion from Hale in this Matter. Et adjornatur. But the Law ſeems now 
fixed, That a Writ of Error ſtays all Proceedings whatſoever. 11 Mod. 78. pl. 10. Paſch. 5 Anne, 


B. R. Anon. 


Scire Facias $5. Ik a Scire Facias he ſued to have Execution of a Fine, and Te- 


Hi che nant comes and pleads, and aſter brings Mrit of Error of the Fine; 
ine, nc 


Test pet this ſhall not be any Superſedeas ro the Scire Facias; for it is in 
brought à manner a new Original. 10 . 6, 6, 


Writ of Er- 6. But otherwiſe it is, if he brings the Writ of Error before the 
ror; add Return of the Scice Facias. 20 P. 6. 4. b. 


*rwas argued wa 
if it ſhould be allow'd, becauſe Execution wvas awarded ; and at laſt it was allow'd, for by the Writ of 


Error their Hands are cloſed ; ſo that if they proceed it will ſerve for nothing, wherefore they allow d 
it, Br. Error, pl. 10. cites 20 H. 6. 4. | | 


7. Ik a Man be adjudg'd to Account, and after the Plaintiff brings 
a Capias ad Compurandum, in which the Parties are at Jſſue, and it 
is found againſt the Defendant; and after the Defendant brings Writ 
of Error, admitting that it lies, yet it ſhall not be any Superle 


deas ; ſo that the Judges ſhall not give Judgment according to the 
Verdict. 21 ID. 6, 26, | 
S. P. but is 8. Where a Man grants an Annuity for 20 l. and for Non-payment at 
22 d the Day 10% nomine Pænæ; there if Writ of Annuity be brought of the 
Grant of the Aunuity, and the Plaintiff” recovers, and the Defendant brings Writ of Er- 
Annuity, 70r, there the fr Plaintiff, upon ſhewing of the Deed, may have Writ of 
Br. Error, Debt for the Pain in C. B. And it is no Plea, that there is Writ of Er- 
7 RO ror pending of the principal Annuity ; for this Action is not brought g. 


any thing which was adjudged by the firſt Record. Br. Execution, pl. 68. 
Cites 4 H. 6. 31. 


2 Lev. 38. 9. Writ of Error in the Exchequer-Chamber of 15 udgment in B. R. 
rm'd the Fudgment * 
W hereupon 


Name 0 
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W. ugh] nn the Record of Affirmation was remitted into B. R. and another Yopkins 
Writ of Error in B. R. coram wobis reſiden 3 (as is uſual for Error in _ Prior 
Fact.) It was moved, that upon putting in Bail, this new Writ of Er- aleſworth 
* . o 
ror might be a Superſedeas to the Execution: But the Court held, that ſays the Er- 
this W rit was not to be allow'd in this Caſe ; becauſe the Judgment be- r ad in 
ing affirm' d in the Exchequer-Chamber tranſit in Rem Judicatam, and the Exchequer 
bees I. - Chamber was 
a Writ of Error cannot be brought here on a Judgment there; and ir is % h. ath of 
the Courſe, in a Writ of Error, to recite all the Proceedings that have one of the 
been in the Matter. And the Courſe is, that it a Writ of Error be Plaintifs ; 


brought here, upon Error in Fact of a Judgment here, the Writ ſhall be 224 the He- 


allow'd in Court; which the Court ſaid they would not do in this Caſe. oo . 
Vent. 207. Paſch. 24 Car. 2. B. R. Prior v. "gp pleaded In x 


nullo eft Er- 


ratum, which is a Confeſſion of the Error in Fact. And now by Hale Ch. J. the new Writ of Er- 
ror does not lie in B. R. becauſe it ought to be brought upon, and recite all the Proceedings in the Ex- 
chequer-Chamber. 


10. After Judgment in B. R. the Defendant brings Error in the Ex- 
chequer-Chamber, and puts in Bail to anſwer the Meine Profits, and all 
Damages the Defendant in Error may ſuſtain, in caſe the Judgment be 
affirm'd; pending which the Plaintiff in the original Act ion brings Treſ- 
paſs againit rhe Defendant for the meſne Profits. It was moved, that the 
Plaintiff has no Title to this Action, pending the Writ of Error; for 
by this means the Detendant may be doubly charged ; and ſhould the 
Plaintiff get Judgment in Treſpals before the Writ of Error be deter- 
mined, we have no Remedy (in caſe 3 be reverſed) for the 
Damages recover'd againſt us in Treſpaſs. But it was anſwer'd by 3 


c 


Judges, (Hole abſent) that this Writ of Error in the Exchequer-Cham- 
r is no Superſedeas of the Judgment, as it would be in this Court 
upon a Judgment in C. B. and we think he may as well have this Action 
tor the meſne Profits, as Debt upon the Judgment, notwithſtanding the 
Writ of Error; and there is no Inconvenience to the Party thereby, for 
the Damages upon the Treſpaſs are a good Bar to the Plaintiff in any Action 
brought for them after the Mirmance of the Fudgment ; wheretore this 
Action muſt proceed. Comb. 455. Mich. 9 W. 3. B. R. Tontord 
. „ 
11. The Plaintiff had Judgment in Ejectment, of which Error was 
brought, and Bail given to proſecute, and anſwer the mean Profits, and 
pending it, the Plaintiff brought Debt for Rent. And, per Cur. the Writ 
ot Error does not hinder the Plaintiff from bringing Debt, or diſtraining 
tor his Rent; and here he might have enter'd without a Writ of Execu- 
tion, and only all Executions by Writ are ſuſpended by the Writ of Error. 
12 Mod. 398. Paſch. 12 W. 3. Badger v. Floid. | 
12. Debt upon a Fudgment in B. R. the Defendant pleads a Writ of 
Error, pending in the — — before the Juſtices and Ba- 
rons; and prays quod Billa caſſetur. The Plaintiff demurs. The Re- 
ſolution of the Court was deliver'd by Parker, Ch. J. That this was no 
good Plea, and that the Deſendant muſt anſwer over; and declared, 
that they founded mars udgment upon the many Reſolutions that there 
had been in the like Caſe. He obſerved, that two ©re/tions were made 
in the debating of this Caſe: 1ſt, How far the Plaintiff could proceed, 
pending the W rir of Error. And 2dly, Whether the Record was remain- 
ing in this Court, or removed into the Exchequer-Chamber. The Action 
here was brought on the Record of a Judgment in this Court. iſt, As 
to this it has been thought a very hard thing, that while the Judgment 
Was in Diſpute, the Plaintiff ſhould go on to recover this way. It has 
been atrempred every way, that could be thought on, ro put a Stop 
to this Way of proceeding; ſometimes by pleading it in Bar, to 
ſuch an Action, ſometimes by pleading ir in Abatement, and ſome- 
times by pleading it as a temporary Bar only; bur it has neverthe- 
leſs been adjudged, that the Action did lie. Ard cited 1 Lev. 153. 
T | * Adams 
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5 Superſadens 


* See among * Adams v. Tomlyns, (ſee 4 H. 6. 31.) Syd. 236. Raym. 100. And 
wy oy yo alſo rhe Caſe ot Creamer v. Humberſton, 2 Keb. 520. where Debt was 
5 00M brought by an Executor on a Judgment by the Teſtator, the Detendant 


leaded in Abatement, that there was a Writ of Error depending in the 
Ercisgus det, To which the Plaintiff demurr'd, and a Re- 
ſpondeas ouſter was awarded. It was here agreed per Curiam, that 
Debt did lie, but that it was gone by reverſing of the e 
In 1 Vent. 34. it is ſaid, that if a Judgment in Debt be had in B. R. 
and a Writ of Error be brought, it {till remains a Record of B. R. and 
an Action of Debt may be brought upon the judgment. See 2 Keb. 
659. Holmes v. Chamberlaine, this Plea was pleaded, and diſallow'd. 
See 2 Keb. Poſterne v. Weber. And the Court ſaid they would ſtay the 
Proceedings; albeit there had been no Delay in the Proſecution ot the 
+See(B)pl.4. Writ of Error, and ſo adjudged in“ Lymtyand Langham's Caſe. There 
X —_ 1 are many other Caſes, and it has been always held, that the Action did 
See (C) lie. Show. 146. + Rottenhutter v. Lenthall. 4 Mod. 247. Lutw. 600. 
pl. 22. S. C. 2dly, It was reſolved, that the Record does remain in the Queen's 
Bench, notwithſtanding the Writ of Error in Cam. Scacc. Suppoſit 
the Writ of Error does not prevent the Action, it has been reaſonably 
argued, that they thould have a Record before them to proceed upon; 
but yet it has been held, that the Record is not before them. The 
Words of the 27 Eliz. cap. 8. are only directory: Ir enacts, That in the 
Caſes mention'd in the Act, a ſpecial Writ of Error ſhall be deviſed in 
the Court of Chancery, directed to the Ch. Juſt. of B. R. commanding 
him to cauſe the ſaid Record, and all things concerning e 
to be brought before the Juſtices of C. B. and Barons of the Exchequer, 
into the Exchequer-Chamber, there to be examin'd by the ſaid Juſtices 
of B. R. and Barons of the Exchequer, &c. It has been always thought 
ſufficient, if the Tranſcript of the Record were only removed; That is 
a Removal of the Record quoad their Conſideration. All the Entries 
1 Saund. 180. are Tranſcript” Record? & Proceſſ' &c. cum omnibus ea tangent' præ- 
awe v. textu cujuſdem Brevis Dominæ Reginæ de Error' corrigend' &c. in præ- 
miſſis proſecut' Juſtic* dictæ Domine Reginæ de C. B. & Baron' de 
Scaccar' Dominæ Reginæ in Cam. Scacc' Juxta formam Statuti, &c. a 

Cur. dictæ Dominæ Reginæ hic coram ipſa Regina tranſmiſf. fuerunt, 

& cc. except 1 And. 143, 144. where Record* & Froceſſ' are tranſmitted 
into Cam' Scacc. but all other Precedents are to the contrary. It was re- 

ſolved, that the Action was well brought, and that the Defendant ſhould 

anſwer over; Per tot. Cur. Parker, Ch. J. Powell, Powis, and Eyre. 

Paſch. 10 Ann. Regina, B. R. Godwin v. Goodwin. | 

Plaintiff 13. In Action of Debt upon a Fudg ment, Detendant moved to ſtay the 
oben Proceedings pending a Writ of Error, which the Court order d upon giving 
Jud ment; Judgment in this Action. A Rule of Court of B. R. was produced, 
efendant whereby Proceedings were ſtaid, without giving Judgment pending rhe 
brought a Writ of Error; but per Cur. the Practice is otherwiſe. Barnes's Notes 


pit E- in C. B. 170. Trin. 7 & 8 Geo. 2. Sedgley v. Weſtbrooke. 


pending that Writ, Plaintiff brought an Action of Debt on the Judgment, and after Judgment therein, 
levied Execution. And the Queſtion was, Whether Plaintiff could do this without Leave of rhe Court, 
per Cur. 41 * might have moved the Court to ſtay Proceedings in the Action on the Iren v 

la | 


pending the Writ of Error, which is always granted; but having made no ſuch Application, intif 15 
regular. Barnes's Notes in C. B. 137. Eaſt. 9 Geo. 2. Humphreys v. Daniel. — Rep. of Pract. in C. B. 129. 


S. C. accordingly. 


(C) Super 


” 
— 
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(C) Superſedeas. By Error or Attaint. See (A)(B) 


1. IF a Man recovers Debt againſt Executors, a Mrit of Error ſhall 
be a Superledeas of the Execution. 17 E. 3. 46. 

2, If a Man recovers againſt J. S. in a Writ of Treſpaſs, by 
which it is awarded quod Detendens capiatur; and after the Defendant 
brings Writ of Error, yet it hall not be any Superſeveas of che 
Capias pro fine for the Ring, 16 Eu. 3. Attaint 24. by Hill. 

3. So if the Defendant vrings an Attaint, pet this ſhall not be any Ia Man be 
Superſedeas of the Capias pro Fine for the King. 16 E. z. Attaint (ſnd in 
24. by Ill. Tre{paſs by 

falſe Verdict, 
and a Capias be awarded to arreſt the Party, now if the Party ſues an Attaint, he may come into the 
Chancery, and there find Sureties that he ſhall appear at the Day &c. and anſwer the Party, and ſatisfy 


the King and the Party what belongs to them, if the Attaint does paſs _ him; And upon the ſame he 
may have a Superſedeas to the Sheriff, that he do not arreſt him. F. N. 237. (F) 

10 a Man be condemned in Treſpaſs and the Defendant brings Attaint, and the Plaintiff ſues Execution 
Ly Elerit, and Capias is awarded againſt rhe Defendant for the King's Nine; the Defendant in Chancery 
may ſue a Supeſedeas of the Capias reciting in the Writ, that the Defendant has brought an Attaint, 
and that the Plainrift has ſued forth an Elegit, commanding the Sheriff ro whom the Superſedeas is di- 
rected, that if the Defendant do yield himſelf to Priſon, and there find Sureties to the Sheri to ſatisfy 
the King for ubat belongs to him &. that then he do deliver him out of Priſon upon that Security, if he 
conceives the fame to be ſuſhcient Security. F. N. B. 238. (c) | 


4. If A. recovers agatnit B. Debt or Damage, and after ſues a Ca- 
pias ad Satisfaciendum agatnff B. which is returned Non eſt inventus, 
and upon this a Scire “ tactas is awarded againſt the Bail and return d,. 
and after. a 24 Scire Facias is awarded, but a Day before the Return Fol. 491. 
thereof B. brings Writ of Error upon the firſt Judgment. This is not 
any Superſedeas to the {Proceedings againit the Ball, but the 2 
Sclre factas may be returned, and thereupon the Plaintiff may pro- 
cecd againſt the Bail, notwithſtanding the Mrit of Error; for it is di- 
ſtinct from the principal Judgment. Mich. 13. Car. B. N. between 
i v. Tilliard, by Jones and Croke againſt the Opinion of Bramp- 
on. | | 
5. Ik a Man recovers againſt J. S. and upon a Scire Facias has 
Judgment againſt the Bail, and after the Bail brings Writ of Error 
upon the Judgment given in the Scire Facias. This ſhall not be any 
Superſedeas in Law of the Execution upon the firſt Judgment againit 
the Principal. D. 11. Jad. B. R. adjudged. 

6. Jf A recovers againſt B. in B. R. where C. and D. are ſpecial Bail * 8. C. cited 
for B. and after B. brings Mrit of Error 1 A. upon this Judg⸗ Arg. Lat. 
ment in the Exchequer Chamber, and after C. and O. che Bail to dit- (#2: . 
charge themſelves of their Bail, bring into the Court of B. R. the . Bingley. 
Body of B. and pray that his Appearance be entered, and that A. ſhall — S. C. 
take htm in Execution. Bet tho" the Roll for the Bail is a ſeveral cited Pop. 
Roll from the Roll of the Judgment, that is to ſay, when Scire „de Nc. 
facias is brought againſt the Bail this is a Roll by itſelf, yet the 3 Cs 
Court cannot accept this Appearance to diſcharge the Bail, for the Nevit & al. 
Writ of Error is a Superſedeas in Law thereto, in as much as it 
is a Superſedeas to the Principal Judgment. So that A. cannot 
there pray B. in Execution upon this Judgment, the Record being 
removed into the Exchequer Chamber. Pill. 20. Ja. B. B. between + 
* C:dnor and Hender/ou pet Curiam. Contra Mich. 2 Car. between 5“ 
Calfe Plaintift, t Ding/ey and Davis Defendants, per Curtam. 2 Poph. 

| | | 185. S. C. 
z; Bulſt. 33 1. Calf v. Bingley. S. C. ko ro And ſee Bail (B) pl. 11. S. C. and the Notes 


there, | 
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Am ef, 12. Pla rr was given in the Exchequer, and an Attaint was brought 


' Superſedeas; And in this Reſpect differs from an Attaint which is no Superſedeas, for the Verdict being 


double Jury, and ſo tender of his Liberty and Property, as not to admit the ſame to be taken from 


W. & M. in B. R. In the Caſe of the Certioraries in Chancery. | 


ſO „ —— 
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— 


7. Ika Man brings Writ of Error upon a Judgment, but docs 
not remove the Record in 6 Days after, Execution ſhall be granted, 
becauſe it appears that the Mrit of Error is brought merely for De: 

| 2 D. 13. Ja. B. R. between Marſb and Wher/one, adjudged per 
Curiam. | 
Br. Executi- 8 Where Damages are recovered and the Defendant is impriſonabl, 


on pl. * there he ſhall find Surety in Writ of Error, or remain in Priſon if the 
— gt. ate. Year be not paſt, or if he be not in Priſon by way of Execution. Br. Er. 


9 pl 3. cites Tor. pl. 38. cites 7 H. 4. 36. [40.] 


8. P. But 9. In Treſpaſs the Flaintiff recover'd, and Writ of Error came and it 


Brook ſays ; : Ih 
Mint expired, no Record being removed, and after came another Writ of Error, 


their Hands by Which Execution was awarded for the Delay, bur it was ſaid, That 
arenotcloied When the Record is removed into B. R. the Defendant may come here 
by the com- and have Superſedeas to the Sheriff to ſurceaſe from Execution. Br, Su- 
W of rhe perſedeas pl. 17 cites g{ ir ſhould be 19] H. 6. 8. 


rit of Er- 
ror, which is directed to them. Br. Executions pl. 5. cites 19 H. 6. 7. 8. The very Sealing a 
Writ of Error is a Superſedeas to the Execution per Keeling. And Twiſden ſaid, That in a Writ of 
Error to remove the Record of a Judgment ſome of the Parties Names were leſt cut, and that by Advice 
of Wild ]. the W rit not removing the Record, they took out Execution. But that the Court was of 
Opinion, that tho' the Record was nor removed thereby (of which they ſaid, he was not Judge whe. 
ther it was or not) yet that it ſo bound up the Cauſe that they could not take out Execution. It is in- 
deed good Cauſe to quaſh the Writ of Error, when it comes up, but Execution cannot be taken out. 
Mod. 28. pl 73. Mich, 21 Car. 2. in B. R. Hughes v. Underwood. 

The Difference of the Books is, that when the firſt Writ abates by Act of the Party, the ſecond Mit 
ſhall be no Superſedeas, but otherwiſe when it abates by the Act of God, or without the Act of the 
Party, As for want of Form. Per Jones J. and Judgment accordingly. Lat. 57, 58. Paſch. 1 Car. Crouch 
y. Hains. 


o . 2 — 1 "4 * a 
oo oe aaa — * 


10. Where the Defendant is awarded to Account, and pleads to Iſſue le- 
fore Auditors, and this is certified to the Juſtices, and found againſt hin 
by Niſi prius, and upon this a Writ of Error is caſt, yer the Court ſhall 
award him to the Fleer, tor he is as a Priſoner by Reaſon that he had found 
Mainpriſe before to appear in proper Perſon every Day pending the Plea ; for 

Writ of Error can't ſtay Execution, by Reaſon that there was a Judg- 
ment given before viz. the Award to account, and all Times after he ſhall 
be adjudged in Ward; and if a Man be in Ward, he cannot be taken out of 
Ward by Writ of Error. Br. Ertor pl. 77. cites 21 H. 6. 66. 

11. It Error is ſued, there if it be Error apparent in the Record, the Ju- 
{tices ſhall let the Party to Mainpriſe, but if it be Error in Fact Triabl: 
per Pais, they uſed to award the Party to Priſon; per Priſot. Br. Error 
pl. 16. cites 32 f. 6. 21. | 


Error, tho" ;., Toy 


: on, and before Execution the Record was removed by Certiorati 
It removes 


+ the Se. Bank, and pending the Attaint, the firſt Plaintiff prayed Scire fi- 
cord irſelf cias in Bank to have Execution on the judgment, and had it; For an 
(in which Attaint is not a Superſedeas, nor does a Superſedeas lie in Attaint as it 
Caſe it does in Caſe of Error. Sic nota diverſitatem. D. 81. b. pl. 65. Hill. 6 
Aly be & 7 E.6. Ayliff v. Plat. | 

Superſedeas, g : : | | | 
the Foundation of their Proceeding below being taken from them) is upon very good Reaſon in Law a 


founded pon the Oaths Duodecim legalium & proborum Flominum, the Law will admit of no Preſumption 

inſt the Truth of ſuch Verdict, till it be legally ſer aſide by Verdict in Attaint, which is the Rea- 
con the bringing ſuch Attaint only, is in itſelf no Superſedeas; So tender is the Law of the Reputation 
of the Subject, as for no Reſpect to preſume him perjured without manifeſt Proof upon the Oaths of a 


him, upon ſo ſlight a Preſumption as the only ſuing forth a Writ of Error is. Sce Skin 422, Hill. 5 


See (C. 2)— 13. 3 Fac. 1. cap. 8. Enacts, That 20 Execution ſhall be flayed by at) 
aww "oor Writ of Error or Superſedeas thereupon in any Action of Debt upon a fing. 
— a * Bond, or upon any Obligation with Condition for Payment of Money * 


quer Cham- 
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2 
or Rent, or upon any Contract in the Courts of Record at Weſtminſter, or in ber of a 


: : ; . Judgment in 
the Counties hg uy or in > arp of OT Son 5 wnleſs ſuch Perſon, du, 8 
in whoſe Name ſuch Writ of Error is brought, with two Sureties, ſuch as the Hey for 


Court, wherein the Fudgment is given, (hall allow of, ſhall firſt be bound unto Rent, which 
the Party for whom Fudgment is given Ly Recognizance in double the Sum re- (and all o- 
recovered, to proſecute the Writ of Error with Effet, and alſo to pay (if the . 
Fudgment be affirmed) all Devts, Damages, and Coſts, adjudged upon the pending 
former f udgment, and all Ceſts and Damages to be awarded for Delay of Ex- there) were 
gelltion. 0 diſcontinued 
This Act was made perpetual by 16 and 11 Car. 2. cap. 8. 2 of ths 
Juſices; the Term being adjourned Propter peſtilentiam in London, and the Adjournment did not ex- 
tend unto them: Now a new I rit of Error, Duod coram wobis reſidet, vas brought; and foraſmuch as this 
Writ was brought after this Statute to ſtay Execution in Debt, it was prayed that according to the ſaid 
Starute he might haye Execution, or that the Parties ſhould put in Sureties to pay the Condemnation : 
But upon Confideration of the Statute, all the Juſtices held, That it was out of the Statute; becauſe it 
is not an original Writ of Error, but it is in Lien of a former Writ upon which the Record was remov'd 
before the Statute ; and it being diſcontinued not thro Default of the Party, it is not Reaſon he ſhould be 
prejudiced thereby; Wherefore it was reſolved, that this Caſe was out of the Statute 3 Jac. cap. 8. Cro, 
J. 135 pl. 8. Mich. 4 Jac. B. R. Boſtock v. Snell. Ry 

adgment in Debt upon an Inſimul computaſſet, the Defendant brought a Writ of Error in B. R. and 
the Plaintiff in the Action moved, that he might put in Bail, according to this Statute: But per Cur. 
This Caſe is out of the Statute, becauſe the Debt recovered did not ariſe upon any Contract, or other Duty cer- 
tain at the firſt, but meerly upon an Account between the Parties; which has reduced diverſe uncertain 
Sums to a Cerrainty. So that the original Cauſe of Action being founded upon the Account, which is 
uncertain, it is therefore out of the Statute. Yelv. 227. Hill. 10 Jac. B. R. Girling v. 
2 Bulſt 53. 54. 8 C. by the Name of Gilling v. Baker; and the whole Court agreed, that this Caſe is 
out of the Statute, and the Writ of Error was allowed without finding Sureties; and the Coun'el at- 
frm'd it to have been ſo adjudged before 8. C. cited and agreed Lev. 117. Paſch. 15 Car. 2. 
B. R. in Caſe of the Dean and Chapter of Paul's v. Capell. | 

Debt upon Arbitrement, is not within the Statute, becauſe here is no certain Debt at the firſt, nor till 
the Arbitrators have reduced the Controverſies to be recompenc'd by a certain Sum. Velv. 227. Hill. 
10 Jac. B. R. in Girling's Caſe. ——S. P. 2 Bulſt. 54. in Caſe of Gilling v. Baker, S. C.— S. P. 
agreed Paſch. 15 Car. 2. B. R. in Caſe ot the Dean and Chapter of Paul's v. Capel. 

But in Debt upon a Bond conditioned to pay to B. ſo much Money as J. S. upon an Account by bim ſtated 
between the Plaintiff and Defendant, ſhould declare to be due to the Plaintiff, The Defendant pleaded, 
na to had not declared any Thing to be due; upon which they were at Iſſue, and Judgment for 
the Plaintiff, Upon Error brought, the Queſtion was, whether the Plaintiff in Error ſhould find Bail 


upon this Statute, which extends only to Bonds to pay a certain Sum expreſs'd in the Condition. It was 


agreed, that this Action is founded on a Bond for Payment of Money only, which, tho' uncertain when 
the Bond cas executed, yet was certain before the Action brought. And ſo ruled the Plaintiff in the ori- 
ginal Action to take his Execution, unleſs the Plaintiff in Error puts in Bail before ſuch a Day. 1 Lev. 
117. Paſch. 15 Car. 2. B. R. Dean and Chapter of St. Paul's v. Capel. S308 | 

Debt upon Bond for Performance of Covenants, is an uncertain Debt; and therefore out of the Statute, 
2 Bulſt, 54. Mich. 10 pe in the Caſe of Gilling v. Baker. 

But where Debt was brought on a Bond for Performance of Covenants, and a Breach aſſign d, and Verdict 
and Damages for the Plaintiff ; and Debt was brought on that Judgment, and Judgment had 2 : 
and Error being brought on the Judgment by Default, the Queſtion was, whether the Plaintiff in Error 
ſhould pur in Bail according to 3 Jac. 1. for it was agreed not to be within the Statute 13 Car. 2. Ir 
was objected, that the Original of this Action, being founded on Covenants, is not within any of the 


Words of 3 Jac. which are of Actions of Debt for Payment of Money only, or for Rent or Contracts 


for Money. And to this Twiſden inclined ; but per Keeling and Morton, This laſt Action, upon which 
the Error is brought, was for Money only recovered by the firſt. Judgment, and Judgment is within 
the Words (Contracts for Money) and ſo ruled the Plaintiff in Error to put in Bail. Lev. 260. Hill. 
20 & 21 Car.2, B. R Biddolph v. Temple. | , | 

Executor pleaded Plene Adminiſtravit, which was found againſt him. He brought a Writ of Er- 
ror ; and it was moved that he ſhould not have a Superſedeas to ftay Execution withour ſpecial Sureties 
to pay the Condemnation, if Judgment be affirm d. Reſolved that this Caſe is out of this Statute, 
which, tho' the Words are general, yet muſt be intended where the Action is brought againſt the Party 


himſelf upon his Obligation, or in Caſe «where the Judgment is general againſt the Executors ; bur where the 


Judgment is ſpecial, that Execution ſhall be be Bonis Teſtatoris, and Damages only de Bonis propriis, 
It is not reaſonable that he ſhould find Sureties to pay the whole Condemnation with his own Goods ; 
and according to this Difference Coke Ch. J. faid it had been ruled in C B. when he was there; and 
Man the Secondary ſaid, that the Precedents of this Court ever ſince the Statutes were, that a Super- 
ſedeas had been allowed upon Error brought by an Executor or Adminiſtrator. Cro. J 350. wh 
Mich. 12 Jac: B. R. Goldſmith v. Platt. —— 2 Bulſt. 284. S. C. accordingly. And Coke Ch. J. ſaid, 
that if in this Caſe Sureties ſhould be found, this would then change the Judgment of the Law, which 
in this Caſe here is conditionally, (with a Si habuerit) and if he ſhould here find Sureties, that will 
then make the ]udg ment to be abſolute; and the whole Court agreed with him.—S. P. reſolved and ruled 
accordingly in Debt upon a Bond againſt an . N N And Wright Clerk of the Errors, ſaid it 
was the common Practice upon this Statute. Cro. C. 59. pl. 3. Hill. 2 Car. C B. Sir Henry Mildmay's 


le 
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But in Scire facias againſt Adminiſtrator Defendant upon Devaſtavit alleg'd, and Judgment de By. 
nis propriis, Error was brought, and it was agreed Per tot. Cur. that he ſhall find Bail; for being 
charg'd de Bonis propriis, it is not like the Cale where Adminiſtrator is charg'd de Bonis teſtatoris ; but 
here it is in Jure proprio, and not like Mildmay's Caſe, nor to Goldſmith and Platt's Caſe, 
[above] Ley. 245. Trin. 20 Car. 2. B. R. Fitzwilliams v. More. ——S1d. 368. pl. 4. 8 C. accordingly. 

Judgment was given in Debr upon an Obligation for Payment of Money, and Debt upon this Judg. 
ment, and another Judgment thereupon ; and in Error of the laſt Judgment, it was doubted if Bail ſhall 
be found. Cited Lev. 268. in Caſe of Biddolph v. Temple, as Mich. 29 Car. 2. Taylor v. Baker. 

Bond for Payment of Money upon the Return of a Ship on a Bottomree Contract is out of the Letter of 
the Act of 3 Jac. cap. 8. ſo that no Bail is needful. Show. 14, 15. Paſch. 1 W. & M. Garret v. 
Dandy. S8. C. cited Comyns's Rep. 322. Arg. Mich. 6 Geo. 1. in the Caſe of Huddy v. Gifford, 
and agreed to as reaſonable by the Counſel of the other Side. P a 

Where a Bond vas to pay Money, and to do other collateral A#s, tho' in an Action on the Bond, the 
Breach aſſign'd was only for not paying the Money, and ſo the Caſe upon the Pleading is the ſame as if 
the Condition of the Bond had been for Payment of Money only, yet Per Holt Ch. J. this Caſe is not 
within the Statute which relates to Judgments upon Bonds, with a Condition for * of Money on- 
ly ; and in this a Judgment being given; a Writ of Error was allowed without Bail. Carth. 29. Paſch, 
1 W. & M. B. R. Gerard v. Danby. | 

A. as bound with J. S. the Defendant, for the Debt of F. F. to pay 30 J. to . R. 30th Octoler next, and 
at the ſame Time J. J. gave Bond to A. reciting the Joint Bond to W. R. and ſays, If therefore the ſaid 
7 S. pay to the ſaid M. R. the ſaid 501. on the ſaid 30th October &c. then &c. I he 501. not being paid 
at the Day, A. brought Debt againſt J. S. and had Judgment. J. S. brought Error, but he not finding 
Bail, A. took out Execution. It was inſiſted that this Bond was only as an Indemnification-Bond, and 
ſo not within the Statute. But it was urg'd on the other Side, that this was a Bond for Payment of 
Money, and conſequently within the Statute. King Ch. Juſt. ſeemed to think this Caſe within the 
Letter of 3 Jac. cap. S. and that this Statute ought to have a liberal Conſtruction; but becauſe the 
Judges of B R. doubted, and inclined to the contrary Opinion, that there migbt be one uniform Opi- 
nion in the two Courts, it was agreed to be put off till the Court could talk with the auge of B. R. 
And in the laſt Day but one of the Term, the Ch. Juſt. delivered the Opinion of the Court, and ſaid, 
That this Court was agreed that Execution ought not to be ſtay' d in this Caſe, if Bail was not found; 
for the Statute ought to be conſtrued liberally, and for the Benefit of him who had obtained Judgment; 
and therefore the Rule for ſtaying Execution was diſcharg'd. Comyns's Rep. 321, 322, 323. pl. 164. 
Mich. 6 Geo. 1. Huddy & Uxor. v. Yate Gifford. In this Caſe was cited the Caſe of #ammond 
v. Webb, as determined in B. R. 1 Geo. where the Condition recited a former Bond given by the De- 
fendant to A. and then goes on, viz. (It the ſaid J. S. ſhall pay the ſaid Sum of &c. on the ſaid Day &c. 
then &c.) in the ſame Words as in the preſent Caſe ; and ſays that the Court was of Opinion, that Bail 
was not neceſſary, becauſe of the ſame Nature with a Bond to indemniſy. But it was ſaid by the Counſel 
of the other Side, and alſo by the Court in the principal Caſe, that no Judgment was given in the Caſe 
of Hammond v. Webb. 

Debt was brought in C. B. by A. againſt B. on a Contract to pay Money on F. F. Articles, at the End 
evhereof the Parties bound themſelves to each other in 100 J. for Performance, and Plaintiff had Judgment, On 
Error brought in B. R. it was inſiſted that this Writ of Error was no Superſedeas to the Execution, 
unleſs B. had put in Bail according to this Statute. Per Cur. The Statute requires, that where an Aion 
is brought on a ſingle Bill or Bond, or Contract for Payment of Money only, that in ſuch Caſe Bail ſhall be 
given, which implies that it is not requiſite on any other Bond or Contract. And tho' this is a Contra, 

et It is not for Payment of Money only, but is to pay it on Non-performance of an Agreement, and 
o not within the Proviſion of this Statute. But tho Bail is not requiſite to the Original Ation, yet it mu 
be given upon a Writ of Error of a 88 obtained in ſuch Action; as for Inftance, if an Action 5 
brought in B. R. for 5 1. there Bail is not required; but if Judgment be had in that Action, and a 
Writ of Error brought, Bail muſt certainly be put in. 8 Mod. 121, 122. Paſch. 9 Geo. 1724. Strode v. 
Chriſty. | 


If a Man be 14. The Record of a Judgment in B. was removed by Error into the 
taken in Ex- Fxchequer-Chamber, and it was pray'd, that the Defendant, being in 
ecution he © ö >. 2 8 
cannot be Execution, might be bail'd; but becauſe the Record was removed, ſo as 
bail'd tho there was no Record here, it was held, that he could not be bail'd 
he bringsa here; neither could he in the Exchequer-Chamber, becauſe they have 
wi 17 , no Authority, but only to reverſe or affirm the Judgment, and not to 
Mich. 20 make Execution, and ſo he is not bailable. Cro. J. 108. Hill. 3. Jac. 


Car. 2. B. R. B. R. Sheppard v. Allen. 


Anon. 15. Judgment was given in B. R. in Ireland, and a Writ of Error on 
that Judgment, returnable in B. R. in England. All the Juſtices of B. 
R. were of Opinion, that the Writ of Error in Judgment of Law is a 
Superſedeas, tho* the Record itſelf is not ſent, but the Tranſcript only. 
For it is the ſame where Error is brought in Parliament of a Judgment 
in B. R. here. And ſo alſo of Error in the Exchequer-Chamber, the 
Tranſcript only is ſent, and yet the Court is tore-cloſed Pendente pla- 
cito indiſcuſſo. And they all reſolved, that the Writ of Error was a 
Superſedeas until the Error was examin'd, affirm'd, or revers'd. Cro. ]. 
534, 535+ pl. 19. Paſch. 17 Jac, B. B. The Biſhop of Offory's Con. 5 
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16. If a Writ of Error is brought in this Court, and the Day of the The Court 
Return is Jong, in order to delay the Party, as if it be more than the next Breed 1 — 
Term, the Court may award Execution. Het. 17. Paſch. 3 Car. C. B. {wii of 


a Writ of 
Anon. 


% 
* 
* 


* 


Error with 

2 | 13 an over-long 
Return, is no Superſedeas; nor can ſuch Writ, being under Seal, be mended here; but in Chancery, 
by Motion, it may. 1 Keb. 109. pl. 1. Mich. 1661, 13 Car. 2. in B. R. Anon. S. P. Sid. 45. pl, 
2. Mich. 13 Car. 2. B R. Anon. 


o 
* 


17. 13 Car. 2. Stat. 2. cap. 2. F. 9 Enacts, That 20 Execution ſhall 
be ſtay'd in the Courts mentioned in the Ati 3 Fac. 1. cap. 8. by Writ 
of Error or Superſedeas thereupon after Verdict and Fudgment thereupon, 
in any Action of Debt upon the Statute 2 Edw. 6. cap. 13. for not ſetting 
nor in any Action on the Caſe, upon Promiſe for Payment of 
Money, Trover, Action of Covenant, Detinue and Treſpaſs, unleſs ſuch Re- 
cornizance as by the former Att is directed, be firſt acknowledged. 

18. 16 69 17 Car. 2. cap. 8. S. 3. Enacts, That no Execution ſhall be 

in any of the aforeſaid Courts, by Writ of Error or Superſedeas there- 
after Verdict and Fudgment thereupon, in any Action Perſonal what- 
Recognizance with Condition, according to the Statute 3 Fac. 
1. cap. 8. be firſt acknowledged. And in Writs of Error upon any Fudgment 
after Verditt in Dower, or in Ejectione firme, no Execution ſhall be tay, 
wnleſs the Plaintiff in Error ſhall be bound anto the Plaintiff in Dower, or 
Ejeitione firmæ, in ſuch Sum as the Court to which ſuch Writ of Error fhall 
be directed, ſhall think fit, with Condition, that if the Fudgment be affirm'd, 
or the Writ of Error diſcontinued in Default of the Plaintiff, or that the 
Plaintiff be Nonſuit in ſuch Writ of Error, that then the ſaid Plaintiff ſhall 
pay ſuch Cyſts, Damages, and Sums of Money, as ſhall be awarded upon ſuch 
Judgment affirm'd, Diſcontinuance or Nonſuit had. 

S. 5. Provided that this Act ſhall not extend to any Writ of Error to be 
brought by any Executor or Adminiſtrator, nor unto any Action Popular, nor 
unto any ot her Action upon any Penal Law (except for not ſetting forth of 
Titles) nor to any Indittment, Preſentment, Information, or Appeal. 1 

19. Error was brought in the Exchequer Chamber, to reverſe a Judg- In ſuch a 
ment in B. R. The Writ of Error was /ign'd by the Ch. F. but 8 5 the Caſe upon 
Record certified he died, and no new Writ of Error was brought. Upon a _ 2 
Motion for Leave to take out Execution, the Court (upon Inquiry of Court o. 
the Practice) ſaid, That if the Record be not certified within 8 Days, dered the 
they in the Office of the Clerk of the Papers, would give Rules to take Defendant 
Execution, but they may certiſy the Record, and ſo make all good, be- 3 
cauſe the Writ was ſign d; but if it had not been ſign'd, it had abated 3 
by the Death of the Ch. J. Sid. 268, 269. pl. 20. Trin. 1) Car. 2. B. R. Notes in 
Allen v. Shaw. C. B. 136. 


| Hill. 9 Geo. 
2. Cramborne v. Quennel. The Book ſays, There were ſeveral other Motions of the ſame Kind this 
Term ; and it was held by the Court, that where the Writ of Error is not returned by the Ch: F. it be- 
comes ineffefual ; but Plaintiff cannot take out Execution without Leave of the Court. ———S.”P. And 
where in ſuch Caſe the Plaintif, took out Execution without Leave of the Court, it was held to be irregular. 
Barnes's Notes in C. B. 137. Hill. 9 Geo. 2. Hayes v. Thornton. 
It was held upon hearing Counſel on both Sides, that the Writ of Error not being returned and fiened 
by the Ch. J. becomes ineffectual by his Death; and the Rule to ſhew Cauſe why Plaintiff ſhould not have 
ave to take out Execution, was made abſolute. Barnes's Notes in C. B. 136. Hill. 9 Geo. 2. Oloren- 
2 v. Stany forth. Rep. of Pract. in C. B. 128. S. C. and cites Middleton and Gardiner the like 
ule. | | 


pon, 


20. Twiſden J. ſaid, That Trin. 5 Car. 1. Godb. 439. it was ſettled * The Cafe 
on ſolemn Argument, that the Writ of Error was the Superſedeas in it- 1 or 3 


lelf, and there is no Inconvenience, and if it be deliver'd, thew'd, or „ Boſtock. 
allowed before the Return thereof, it is a fufftctent Superfedeas ; hut if the Mod. 1 tz. 
Return be before the Nay in Bank, or of the Judgment ; Per Cur. it is no pl. 9. Avon, 


Superſedeas. And by Hale Ch: J. Errors, nor other Records, are not N 8 


return'd till a Term after taken out, and ſometimes longer; therefore Ayers v. 
| : It Lenthall. 
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it is no Reaſon to ſtay ſo long; to which Rainsford and Wild agreed; 
and Wild faid he knew it ruled, that Allowance of Error after Execu. 
tion taken out, and before executed, was a Superſedeas. 3 Keb. 309. pl, 
$1. Paſch. 26 Car. 2. B. R. in Caſe of Ayers v. Lenthall. 

Where in 21. The Plaintiff brought an Action of Debt on a Fudgment obtained 
fuch an Ace- in B. R. and the Defendant pleaded in Bar, that he ante Diem impetra- 
tion the Dei Billæ prædlicti, had brought a Writ of Error on that d udgment, which 


fendant l 
pleaded ſuch was ſtill depending; and upon a Demurrer to this Plea, it was ad- 


a Plea in judged, That this Matter could not be pleaded in Bar, tho' it might be 
2 pleaded in Abatement ; and thereupon the Plaintiff had Judgment. Carth, 
upon d, 1, Trin. 3 Jac. 2. in B. R. Rogers v. Mayhoe. 


murrer it 
was adjudg'd : : 
that the Writ ſhonld abate. Carth. 1. Trin. 3 Jac. 2. B. R. Aby v. Buxton. —Tbid. The Book ſays, The 
Reporter makes a Quzre in this Caſe, and refers to the Caſe of Rottenhoffer v. Lenthall, where it 
was adjudged to the contrary. [which ſee afterwards, 7 22. ] and cited a Caſe of Rowley v. Rowley, 
Trin. 7 W. 3. B. R. Rot. 590. where in an Action of Debt on a Judgment, the Defendant pleaded a 
Writ of Error depending, neither in Abatement, nor in Bar, but concluded his Plea thus, viz. Petit 
&c, if he ſhould be compell'd to make any farther Anſwer pending that Writ of Error, And this was 
adjudged ill, and the Defendant was ruled to anſwer over. 


Show. 146. 22. Debt upon Eſcape was brought againſt the Marſhal, in which the 
S. C. accord- P/aintiſf had a Verdict and Fudgment; and in an Action of Deli brought 


a Mag upon that Fudgment, the Detendant pleaded that he brought a Writ of Er. 


that the vor on the ſame, Adhuc dependen. & indiſcuſs. and concluded in Abate- 
Law was al- ment, (viz.) Si reſpondere compelli debeat &c. And upon a general 


wm 5 _ Demurrer to this Plea, it was adjudged ill; ſo the Defendant was ruled 
0 


oe Caſe in to anſwer over. Carth. 136. Paſch. 2 W. & M. B. R. Rortenhoffer v. 
Sir Fran. Lenthall. 

Pemberton's 22 | 

Time, when a Difference was made between in Bar and Abatement; but the Court now held it all one 
and Judgment for the Plaintiff, And the Book ſays, that the Defendant afterwards pleaded the ſame Plea 
in Bar, and the Plaintift had Judgmenr. S. C. cited, and S. P. adjudged accordingly. Show. 98. 
Trin. 2 W. & M. between Syms and Tyms. 


23. In a real Action, aſter Judgment the Plaintiff may enter, notwith- 
ſtanding Writ of Error, if his Entry were lawtul without the Judg- 
ment; for that is not by Force of the Judgment, which ſhall not put 
him in a worſe Condition than he was in before. 12 Mod. 398. Paſch. 
12 W. 3. in Caſe of Badger v. Floyd. 

24. Upon a Writ of Error brought after Judgment, Execution ought 
not to be ſtay d, if Bail be not found, Comyns's Rep. 321. pl. 164. Mich. 
6 Geo. 1. Huddy & Uxor. v. Yate Gifford. | 

25. Plaintiff in Error put in Bail, but the Plaintiff in the original A- 
tion excepted againſt them as inſufficient, and nothing further was done to 
juſtify them, or to put in other Bail. It was inſiſted, that this putting in 
inſufficient Bail will not conclude the Party, and — it to the 
Caſe of Reeve v. Pike, where after Defendant put in Bail, he moved that 
they. might be diſcharged ; but it was denied. And in the Principal Caſe 
122 was given, that this Writ of Error was no Superſedeas, un- 

eſs good Bail was put in. 8 Mod. 121. 122. Paſch. 9 Geo. 1. 1724. 
Strode v. Chriſty. | | | 

26. An Action of Treſpaſs for the mean Profits was brought pending a 
Writ of Error on an Ejectment; Detendant moved to ſtay Proceedings. 
The Court ſaid this Caſe was within the Reaſon of the Rule which is 
conſtantly granted where an Action of Debr is brought on a Judgment 
pending a Writ of Error; and therefore made a Rule that the Plain- 
tiff might proceed to aſcertain his Damages, and to ſign his Fudgment, but 
that Execution thereon ſhould be faid till the Writ of Error on the Judg- 


ment was determined. Rep. of Pract. in C. B. 46. Trin. 2 Geo. 2. Har- 
ris v. Allen, , "8 


27. The 


* 
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27. The Plaintiff did nor n his Judgment till after the Return of the 
Writ of Error; the Court, on hearing Counſel on both Sides, and the 
Matter fully debated, and many Caſes cited, declared that the Plaintiff 
might ſign his Judgment when he pleaſed; and if he thought fit to de- 
ter ligning ol it till after the Return of the Writ of Error, he had Li- 
berty to do ſo, and might then take out Execution, notwithſtanding the 
Writ of Error, in regard the Writ of Error, if returnable before Fudement 
ſigned, aces not attach upon the Suit; and theretore the Court diſcharged 
a Rule co thew Cauſe. Rep. of Pratt. in C. B. 50. Mich. 2 Geo. 2. 
Harding v. Avery. * 

28. But on a Motion to ſetaſide an Execution, which was executed after The Plain- 
a Writ of Error allowed, the Caſe was, the Defendant had confeſs'd a 1 
Fudgment by Cognovit Dampna, and the Plaintiſt's Attorney promiſed to fign ing * 
it the 31 of May, which was the Day before the Eſſorgn Day of this judgment 
Term, but he deferr'd doing it till after the Return of the Writ of Error was till the Re- 
expired, and then tooꝶ out his Execution, which the Court ſaid would have 2 
been regular, if he had nor conſented to ſign Judgment at the Time rer was ex. 
above mentioned, bur ſeeing he had acted this Part contrary to his own pired, tho 
Agreement, they ordered the Execution to be ſer aſide, and Reſtitution called _ 
made; and likewiſe ordered the Plaintiff *s Attorney to ſue out a new Writ of 1 ur- 
Error at his own Cofts. Rep. of Pract. in C. B. 54. Trin. 2 & 3 Geo. 2. ty, c. 
Griffin v. King. dered a new 


Writ of Er- 
ror to be ſued out, at the Plaintiff's wo 29 and that he ſhould pay the Defendant his Coſts. Rep. of 
Pract. in C. B. 51. Eaſt. 5 Geo. 2. Duffield v. Warden. | 


But the Reporter cites the Caſe of Harding v. Avery, {ſupra, pl. 27] and ſays Quære; for it does not 
appear inthis Caſe that the Plaintiff has in any Manner misbehaved himſelf. Rep. of Pract. in C. B. ;1. 


29. On a Motion to ſet aſide an Execution taken out upon aFudgement ſigu'd S. P. Burir 
in Trinity Vacation after the Expiration of the Writ of Error, which was re- 4. 4" ang 
turnable tres Trin. the Court were of Opinion, that the Plaintiff could plaintiff had 
not regularly ſign his judgment, and take out Execution thereon till Raid till 
Michaelmas Term following, becauſe every Judgment is of the firſt Day Michaelmas 
of the Term; ſo the Fudgment having Relation to the firſt Day of the Term, 8 . 
inſt be conſtrued to be ſigu'd pending the Writ of Error, which was return- fore 1 had 
able tres Trin. and conſequently the Writ of Error attach d upon the Fudg ment fign'd final 
and was a Superſedeas, and Execution afterwards was irregular ; which Judgmenr, 
therefore the Court ſer aſide, and ordered the Plaintiff's Attorney to pay 3% i the 


Coſts. Rep. of Pract. in C. B. 7). Mich. 6 Geo. 2. Warwick v. Figg. ons Bree Y 


ſhaw, he 
might have had ſome Colour to take out Execution (though that is a Practice not to be encouraged) and 
the Court were of that Opinion, and ordered the Execution to be ſet aſide, and Reſtitution and Coſts ; 
and an Attachment Niſi againſt the Plaintift's Attorney, to ſtand over till he ſees Reſtitution made, and 
Coſts paid, Barnes's Notes in C. B. 127, 128. Mich. 6 Geo 2. Warwick v. Figg. 


30. Joint Action againſt ſeveral Defendants ; Damages 201. againſt 4 of 
them on Trial, and 5 s. againſt one Defendant, who had let Fudgment go 
by Default, Writ of Error was brought by the 4, in the Name ot the one 
who was not obliged to find Bail, becauſe it was by Default. Ir was 
moved for Leave to take out Execution againſt the 4, notwittfitanding ſuch 
Writ of Error. Cur. Shew Cauſe ; Rule made abſolute Trinity next, on 
Affidavit of Service. Barnes's Notes in C. B. 138, 139. Eaſt. 9 Geo. 2. 

Maſon v. Simmonds & others. SIS | 3 0 
31. Judgment for the Plaintiff; a Cap' ad Satis' iſſues thereon againſt 2 
the Deſendant; pon that Ca. ſa an Exigent was taken out, teſted ) Feb. CB. 5 
Then a Writ of Error was e by the Detendanr, feſted 5 Feb. and al- & C. ac. 
low'd 8 Feb. It was moved, that the Plaintiff * proceed to outla w cordingly. 


the Defendant, notwithſtanding the Writ of Error; as if Debt be 


rought on a judgment, and then a Writ of Error is ſued on the Judg- 
ment, the Court will permit the Plaintiff in that Action of Debt to 
| X proceed 
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roceed to Judgment, tho they will ſtay Execution, But it was an- 
Nerd, that the Writ of Error is of itſelf a Superſedeas. It is true, it 
is no Contempt till Notice; but by taking out the Writ of Error, the 
Court is ſtay'd from proceeding in Execution. And of that Opinion 
was the Court, for the 1 7 is only to carry on the Execution, 
Comyns's Rep. 564. pl. 241. Paſch. 10 Geo. 2. Spinks v. Bird. 
Ibid. 268, 32. 0 8 fo being brought to the Bar by the Warden of the Fleet, 
_ 10 F by Virtue of a Habeas Ae ad Satisfaciendum, in order to be charged in 
get eye Execution at the Plaintift*s Suit, produced the Allowance of a Writ of Er. 
in Execu. vor, and objected, that as ſuch Writ was ſeal'd and allow'd, he ought 
tion was not to be x apr, But the Court ſaid, they would not intermeddle; 
alter the Plaintiff might proceed at his Peril; and thereupon Defendant was 
ſealing and charged i . B 8 N in C. B. 267. Trin. 10 Geo 
n e 3 ged in Execution. Barnes's Notes in C. B. 267. Trin. -& 
Writ, bur Hannot v. Farettes. 
before Notice 
thereof to Plaintiff's Attorney, the Court ſet aſide the Commitment in Execution, but refuſed to grant an At- 
tachment againſt Plaintiffs Attorney, becauſe tho* the Writ of Error be a Superſedeas from the Alloy- 
—_— 8 Contempt is incurr'd till after Notice of it. Rep. of Pract. in C. B. 133. S. C. ac- 


— 


(C. 2) Error in Parliament. In what Caſes it ſhall be 
a Superſedeas. 


Lat. 37. 1. Had Judgment in the C. B. in Ejeũiment; and H. brought a Writ 


Paſch. 1 of Error in B. R. and the Fudgment was affirmed. And after- 


1 wards he brings Error in the Parliament; and the Ch. J. in B. R. brought 


S. C. accord- the Record itſelf in Parliament, and there Jet a Tranſcript of it, and 
ingly, and brought back the Record itſell. And after the Parliament is ae and 
fays the Far- C. now prays Execution, and had it; altho* the Writ of Error abated 
32 without the Act of the Party. And Noy ſaid, It is doubted if Error 
Death of in Parliament ſhall be a Superſedeas; for upon that, if the Party be in 
King ons Execution, he ſhall not be bail'd, as he ſhould be in another Court; and 
Tn - 66. cited 1 H. J. 19. b. 15 H. 6. 18. By Diſſolution of Parliament the Er- 


0 
FS 8 ror is abated. 22 E. 3. 3. 1 H. J. 19. And ſo was the Caſe of Godſabe 
tho' it wes? aud Peydon, Error in Parliament abated by Diſſolution. And by 


inſiſted that Doderidge Error was brought in Parliament, and the Party prays a 
this Abate- Scire Fac. returnable the next Parliament, and it was denied, for the 


hot by- ry A Delay. And in our Caſe Execution was awarded. Noy 76. Crouch v. 


Act of the Hanney. 

Party, but of i | 

God. And the Court ſaid they would nor ſtay Execution in Expectation that he would bring a new 
Writ of Error the next Parliament; and tho* Execution be made, yet he may bring a new Writ of 


Error, and be reſtored to all that he loſt, if the Judgment was erroneous.— 2 Roll. Rep. 352, 353: 
Trin. 21 Jac. S. C. but not S. P.-—Godb. 407. pl. 448. & C. but not 8. P. 


Sid. 4. 2. A Writ ef Error in Parliament to reverſe a Judgment in Dower, 
bcc . given in C. B. which was after affirm'd in B. R. was diſcontinued by the 
Bee 2 Keb. Prorogation of the Parliament. Then another Writ was brought, Tefte the 
438. pl. 89. 44% Day C the Seſſions, viz. 1 March, returnable 19 November, being the 
491. pl. 43. Day to which the Parliament was prorogued. The Court reſolved, that 
_ Pl tho? the firſt Writ of Error was not diſcontinued; by any Act of the 
Holt Ch. J. Party, yer, becauſe of the Long of Time on which this Writ was re- 
ſaid, AWrit tutnable, it ſhall be no Superſedeas. Vent. 31. Paſch. 21 Car. 2. B. R. 
of Errorin Wortley v. Holr. | 


Parliament 
where there is a long Prorogation, ſo that a Term dbes intervent, is no Superſedeas. And ſo of a Writ of 
Error upon a Judgment in C. B. where a Record is actually return'd into Parliament, if there be a Pro- 

| | | | rog ation, 


1 


 Superſedeas, "00 


rogation, and no Continuance of the Writ of Error, Execution ſhall be awarded. Comb. 206. Paſch. 5 W. 
& M. in B. R. James v. Barkley. . 


It was moved to diſcharge a Superſedeas on Error in Parliament Sid. 454 pl. 
ad prox* Seſſionem, on Judgment in C. B. in Action ſur Caſe for not deli- = 2 and 
vering Wine affirm'd in B. R. which the Court granted. But had it Joubred is 
been returnable in præſenti Parliamento, or on a Day certain, it would they did 
have been a good Superſedeas ; but being amended fince Delivery to the quaſh the iſt 
Clerk of the Errors, the Parties therero were committed; but would Writ, whe- 
not quaſh the Writ of Error, nor allow any new one; and they agreed 8 
that a Return in præſenti Parliamento without Day, unkſs ſedente Parlia- withou 8 
mento, if adjourn'd tor half a Year, or any long Time, is no Superſe- Day, would 
deas. 2 Keb. 647. pl. 83. Paſch. 22 Car. 2. B. R. Roderiguez, Fran- Þ< 2 Super- 
cia v. Waldow. ſedeas. 

4. If a Writ of Error be brought in the Exchequer Chamber, and that be 
diſcontinued, and another W rit 16 brought in Parliament, this ſecond W rit 
is a Superſedeas, Vent. 100. Mich. 22 Car. 2. B. R. Anon. 

5. But if a Writ of Error be brought in Parliament, and that abates, Mod. 285. 
and the Plaintiff brings a ſecond, this is no Superſedeas, becauſe it is in Pl. * Trin, 
the ſame Court, Vent. 100. Mich. 22 Car. 2. B. R. Anon. 5 K Sir 


ran. 
Duncomb's Caſe, S. P. and were it not for the Difference of the Year ſeems RE S. C. 


6. It was moved that the Clerk of the Court might make out Proceſs, 
notwithſtanding a Writ of Error, of Conviction of Perjury brought in 
Parliament, returnable ad prox. Seffionem, being after Pod” Writ of Error 

8 dctermined by Prorogation, and ſo no Superſedeas, as * Morthly's Caſe; but ; vent. ;r. 

the Court retuſed ro meddle in it, bur left the Party to ute Diſcretion. Wortley v. 
2 Keb. 749. pl. 2. Paſch. 23 Car. 2. B. R. The King v. Robinſon, Holt. 

7. Error was brought in Parliament, and this determined by Prorogation, Mod. 106. 
and a 24 Writ of Error was brought, and this alſo determined by Proroga- pl. 1 5. S. C. 
tion in November to) January following, and then à 34 Writ of Error 
was ſued, and a Superſedeas pray'd to ftay Execution; and after ſeveral 
Debares and Search of Precedents it was granted, the Prorogation bein 
to a Day certain, and no Term interpaing. But per Hale, if a Term h 
interpoled between rhe Teſte and the Return of the Writ of Error, no 
Superſedeas ſhould iflue, unleſs there be Error apparent in the Record, 
notwithſtanding that the Writs of Error are abated by the Prorogation, 
without Default of the Party. And Wild J. held, That tho* a Term 
had interpoſed between the Teſte and Return of the firſt Writ of Error, 
yet a Superſedeas ſhould be granted in this Caſe, becauſe the Determina- 
tion of the Writ is by the Prorogation, without Default of the Party. 2 
Lev. 93. Mich. 25 Car. 2. B. R. Gofton v. Sedgwick. | 

8. Execution was prayed on a' Writ of Error brought in Parliament, | | 
and diſcontinued by Prorogation, which Wild and Raynsford granted, 
the Record being never carried hence, nor tranſcribed. 3 Keb. 238. pl. | 
S5. Mich. 25 Car. 2. B. R. Iſtead v. Streater. 

9. A* Rule was lately made by the Houſe of Lords, that all Cauſes there * 2 Lev. 93. 
ue ſhould not be diſcontinued 25 the intervening of a Prorogation. Vent. f es _ | 
266. Hill. 26 & 27 Car. 2, Lord Eure v. 'Turton. X 


of Gofton 
the ſame Rule is mentioned to have been made. 


v. Sedgwick, 
10. Some Time after the above Rule, a Writ of Error, teſted 30th Ny. 2 Lev. 120. 
vember, was brou ght returnable in Parliament 13th — following, that * * 
being the Day to which the Parliament was prorogued. It was inſiſted that 75,4 Eure 
this Caſe will not be there depending before the Return of the Writ. v. Truron; 
Hale Ch. J. ſaid, that the Rule does not reach this Caſe, becauſe the Writ is and Levin 


ud returned. And the Opinion of the Court was, That the Writ of Error who'was of 
Was Counſel for 
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1 Superſedeas. 


the Plaintiff, was no Superſedeas ; but they would make no Rule in it, becauſe they 
ſays the Fzjid the Cauſe was not judicially before them but the Party might take 
N wy out Execution, if he thought fit; and then if the other Side moved for 
tak Exccu- a Superſedeas, they ſhould then reſolve the Point. Vent. 266. Hill. 26 


tion at their & 27 Car. 2. B. R. Lord Eure v. Turton. 

Peril, if b : . 
Lis they lah do it; for that Executions are iſſuable of Courſe without Rule of Court; but if the 
other Side had moved for a Superſedeas, they ſaid perhaps they ſhould have denied to grant it. 


7 Mod. 120. 11, Debt on a Bond in C. B. and Judgment for the Plaintiff; Error 
Anon. but was brought in B. R. and Bail put in according to the Statute, and Fuds. 
mow a 4 ment affirm*d ; thereupon Error was brought in Parliament, and the Clerk 
the whole of the Errors refuſed to allow the Wrir, unleſs the Party would give a 
Court in- new Recognizance. It was moved that it ought to be allowed without, 
clined that jr. being not requirable by the 3 Jac. x. cap. 8. Sed per Cur. The firit 
3 Recognizance- does not include Payment of Coſts to be aſſeſs'd in the 
without Houſe of Lords, and thoſe Coſts ought to be paid; and therefore a new 
Bail; but Recognizance ought to be given within the Intent of the Statute ; and it is 
upon the not the Buſineſs of this Court to examine whether Bail was put in upon 
* rid the firſt Writ; for the Want of Bail does not hinder the Preceh of the Writ 
gave Leave of Error, but only makes it no Superſedeas, Salk. 97. pl. 2. Hill. x Ann. 


to ſpeak to B. R. Tilly v. Richardſon, * 
it again. 

Tho: on a Vit of Error in B. R. Bail ſhall he put in there, yet if afterwards Error in Parliament be 
brought, new Bail muſt be put in B. K. 8 Mod. 79. Trin. 8 Geo. Colebrook v. Diggs. 


12. Writ of Error ad proximam Seffjonem Parliamenti, and before that 
Time it was diſſolv'd, and Day fd for the Meeting of a new one, and Term 
intervened. The Queſtion was, Whether this was a Superſedeas of Exe- 
cution 2 The Ch. J. ſaid, That as the preſent Caſe was, the Writ in 
Queſtion could not be an Authority ro carry up the Record, neither 
could the Lords be legally pofleſs'd of it by Virtue of that Writ. And 

after all, here the Court left them to do what they could by Law. 12 
Mod. 604. Mich. 13 W.3. 1701. Peters v. Benning. 
13. Error of Judgment in the Exchequer Chamber, returnable the 1f 
Day of Parliament, viz. the preſent Seſſions, and now it was moved that 
Plaintiff in Error might tranſcribe the Record within 8 Days, otherwiſe that 
Execution might be taken upon the Judgment; and a Rule was made to 
ſhew Cauſe upon this Matter, but now the Rule was diſcharged ; for by 
Order of the Lords in Parliament, 13th Fuly 1618. All Perſons upon Writs 
2 in Parliament, ſball bring in their Writs in 14 Days after the 1 
Jay of the Seſſion in which ſuch Writs ſhall be returnable, otherwiſe ſuch 
Writs ſhall not be received unleſs it be upon Fudgment given during tht 
Seſſion, which ſhall be brought within 14 Days after Fudgment given; and 
therefore ſuch Motion within 14 Days after the Beginning of the Seſſion, 
is too haſty; for it is not reaſonable that a Plaintiff in an original Cauſe 
ſhould rake Execution within the Time allowed by Order of the Lords 
to bring ſuch Writ into their Houſe; but if the Plaintiff in Error ſhould 
exceed the Time allowed by the Lords, in ſuch Caſe it would then 
ſeem reaſonable that the Plaintiff ſhould be at Liberty to take Execution 
upon the firſt Judgment ; and thus it was ſaid to be formerly determined 
in this Court, in the Cauſe between White and Roberts, Comyns's 
Rep. 420, 421. Hill. 13 Geo. 1. in the Exchequer, Barnes v. Otway. 


(D) Error, 


— 


—— 1 * 
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(D) Error. At what Time it ſhall be a Superſedeas EN 


in Law. 


IF a Capias ad Satisfaciendum be awarded, and after a Writ of Alter Jue- 
Error comes, this ſhall not be a Superledeas to the Captas, 777 # or 
for it is out of the Court, and lawfully granted. 17 E. 3. 8. 20Þ. Hebe, on 
6. 4. b. : . 3-3 | N former FJudg- 
diggs | | ment, and Ca. 
ga. delivered to the Sheriff, Defendant moved to ſtay Execution pending a Writ of Error brought to 
reverſe the former Judgment, Per Cur. the Motion comes too late; it ought to be before Judgment in the 


later Action And ſo Rule to ſhew Cauſe was diſcharged. Barnes's Notes in C. B. 140. Mich. 13 Geo. 
2, Clarkſon v. Phyſick. | | | | | 


2. In Aſſiſe of Darren Preſentment, if upon Demurrer a Writ be 
awarded to the Biſhop for the Plaintiff, and a Writ of Inquiry of the 
Damages, and after a Writ of Error is brought of the Principal, 
this is not auy Superſedeas to the Writ to inquire of the Damages; 
but the Shertif may ſerve it notwithſtanding, and return it. 17 E. 


3+ 34» b. ; 
3. But when it is return'd in Bank, the Court cannot give Judg- 


ment and award Execution upon them, becauſe their Power 1s 
bound by the Writ ot Error. 17 E. 3. 34. b. 36. 


4. Ik A. recovers againſt B. and after a Nihil return'd againſt the Mo. 850. - 


Principal, he ſues a Scire Facias againſt the Bail upon their Recognt- 3. 


zuͤnce, and after B. the Principal brings Writ of Error, this Mrit of ot Don Die- 
Error ſhall not be any Superſedeas of the Scire Facias agatnſt the go d. Acuna 
Ball. B. 14. Ja. B. B. between the Spaniſh Ambaſſador and Sit- 8 

ford, by Cook and Houghton. qd 


| | accordingly. 

——Roll. Rep. 336. pl. 50. Hill. 13 Jac: S. C. but not S. P.——3 Bulſt. 182. S. C. & S. P. After 
a Writ of Error brought, and before the Return of it, B. the Plaintiff in Error, was brought to the 
Bar by Habeas Corpus brought by his Bail, when B. and alſo his Bail, pray d that he might be com- 
mitted in Execution in their Diſcharge. But Hobart Ch. J. held, That by bringing the Writ of Error 
the Court was diſabled either to award Execution, or to put him in Execution. And this alſo was the 
Cau'e that the Bail could not be diſcharged ; for the End of the Bail is nor only to bring the Body, bur 
that he come ſubject to the Court, according to the Meaning of the Bail, which cannot be in this Caſe, 
becauſe of the Writ of Error; for the Entry in 3 of the Bail muſt be, that the Defendant red- 
didit ſe to the Court to be in Execution, if the Plaintiff will; which cannot be ſo here. And Quere, | 
Whether this has not ſo diſabled this Defendant oy his own Act, that the Bail is forfeited, (note, the | 
Bail have not diſabled themſelves) tho' afterwards he proceeded not in his Writ of Error; and fo Exe- 
cution may be taken here. Bur note, that afterwards this Term, Bradſhaw the Defendant was brought 
again to the Bar by another Habeas Corpus, and the Plaintiff pray'd him in Execution; which was 

ranted, becauſe the Day of the Return of the Writ of Error was paſs'd, and he had not cauſed the 
— to be removed, and therefore this Court was re- enabled to award Execution. Hob. 116. pl. 142. 
Paſch. 14 Jac. Wickſtead v Bradſhaw.— It was agreed, per Cur. and the Attorney General, that 
the Bail may render their Principal pending a Writ of Error, tho' during that Time the Plaintiff 
cannot charge him in Execution. 7 Mod. 77. Mich. 1 Anne, B. R. in the Caſe of Goodwin v. Hilton. 
bid. 98. S. C. & S. P. 


5. If 2 Fieri Facias upon a Judgment againſt B. the Sheriff Ot were 
| takes the Goods of B. into his Dauds; bur, betore Sale of them, B. taken by Fi. 


delivers to the Sheriff a Superſedeas upon W rit of Error, B. ſhall have — *. 


his Goods again; for no Property was alter d by the Seilure. M. 17 cord was re- 
Ja, B. between Sare and Shelton, Per Curiam. moved Hy, rit 


of Error into 
the F'xchequer-GChamber, and a Superſedeas awarded ; and the Sheriff return'd, on the Fi. Fa. that be had 


ſeiſed the Geods, and that they remain d in his Hands for want of Buyers; and alſo, that a Superſedeas was 
au arded; 'Thereupon the Defendant moved to have Reſtitution. But, per tot. Cur. tho' the Record be 
removed, and a Superſedeas awarded, yet fince it came not to the Sheriff before he began to make Exe- 
cution, as appears by his Return, a Venditioni exponas ſhall be awarded. to perfeck it; and tho' the 
Plea-Roll be removed, yet ir ſhall be awarded upon the Return of the Fi. Fa. which remains filed in 
the Office. Cro. Eliz. 597. pl. 2. Hill. 4o Eliz. B. R. Charter v. Peter.—Cro. E. 602 Charter v. Peter 
sa D. P. Mo. 542. pl. 718. Hill. 40 Eliz. ſeems to be S. C. accordingly, by Popham & Gau dy, ab- 
ſentibus Fenner & Clench, and that the — is intire, and cannot be divided. ö If 
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If one recovers in Debt, and has Fi. Fa. to the Sheriff to levy the Debt, and Defendant brin 
Error on the Judgment, and has Superſedeas to the Sheriff, ſo much Goods of Defendant as the Sheriff 
has in his Hands by the Fi. Fa. before the Superſedeas comes to him, ſhall remain to ſatisfy the Reco. 
veror, and Venditioni exponas ſhall iſſue thereupon ; but after the Superſedeas comes to the Sheriff, he 
cannot proceed further upon the Fi. Fa. Yelv. 6. Trin. 44 Eliz. B. R. Tocock v. Honeyman. 

If before the Writ of Error the Sheriff returns a Fieri Feci, & non inveni emptores, the Execution is not 
to be undone. Per Hale Ch. J. Vent. 255. Hill. 25 & 26 Car. 2. B. R. Anon. 

Tho' a Writ of Error be a 1 in itſelf, yet, after Execution begun, it ſhall not hinder it; but 
the Sheriff may go on, and on a Fieri Facias ſell the Goods; per Holt Ch. J. 12 Mod. 99. Trin. 8 W. z. 
Anon. 


s. If upon a Fieri Facias upon a Judgment, the Sheriff returns 
* Fol. 492: Quod cepit Bona & Caralla of the Defendant, and Quod remanent in 

FGoods ce Cuſtodia pro defectu“ emptoris, & quod ante Returnum hujus Brevis 
taken on a breve de non moleſtando fuit direct quod de ulteriori executione ſuper- 


Fi. Fa. and a ſederet, the which Mrit he return d anner'd to the Fieri Facias, 
Writ of And this Writ De non Boleſtando was awarded in Bank, by rea- 
brought, and Ion Of a Mrit of Error there brought by Defendant ; but the Re- 
aSuperſedeas Cox d WAS not pet removed, eo quod the Return of the Writ of Error 
1 —_— was 28 3 & non ante, and 25 Fieri Facias 1 A Paſch. and 
5 yer Ne 2 Writ enditioni exponas awarded. + I. Ma. 99. S. 57. Mil- 
e pr ron v. Eldrington. (But it ſeems that this is not Law.) 
Holt Ch. J. | 


6 Mod. 293. Mich. 3 Anne, B. R. in Caſe of Clerk v. Withers, cites D. 99. tho' 2 Roll Abr. 491. be 
contra, and ſaid, that after Seizure, and Writ of Error, and Superſedeas, a Venditioni exponas ſhall 
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Surmiſe. 


S. C. cited . Tf a Writ of Error be brought returnable in the Exchequer- 
* „ Chamber, and it is allow'd by the Clerk of the Errors, and Superſe- 
Smith „ deas granted, but the Record is not mark'd by the Clerk of the Er- 
Cave.—S. C. [Ors, as the uſe is, or f Notice of ft given to the Attorney of the 
_—_ Keb. other Side, it not being done, becauſe it was not known who was At- 


309. Paſch. rorney, nor the Number-Roll of the Record known, by which it might 


2 .: 

N in Cafe be mark d, pet this is a Superſedeas in Law; ſo that if Execution 
of Ayers v. be awarded after to another County than that where the Superſe 
Lenthall.—- Deas was granted, and is there executed, this is erroneous, and a 
1 F. _— Superſedeas ſhall be awarded Quia erronice emanavit. But it is not 
1649. Mer. any Contempt by the Attorney of the other Side in ſuing out of 
cer v. Rule. the Execution, he not having Notice of the Writ of Error, nor the 
—tS. P. per Roll mark d. Mich. 1649. between Met bwolad und Bawa, adjudged 


cur. uod. accordingly, and ſuch Superſedeas, Quia erronice emanavit, 
Ance?” "7: granted, 4 
upon Ca. Sa. upon Condemnation, and brought to 


8. A Man is taken 
the Bar by the Sheriff, and pray d to be deliver d from it, becauſe there is 
Writ of Error of it come to the Treaſury, as he ſhould be if the Writ of 
Error had been brought before the Award of the Capias, and was not 
delivered, bur ſent to the Fleet. But Priſot ſaid, that when the Record 
is come up here, the Juſtices may ſend for him to the Warden of the Fleet. 
Br. Executions, pl. 9. cites 34 H. 6. 18. | 

9. A Man was outlaw'd in B. R. and brought Writ of Error out of 
Chancery to them the ſame Term, and they were in Doubr if the Writ of 
Error was good or not; for it was too general, &c. And upon long De- 
bate it was awarded, that the Party ſhall have Superſedeas for his Goods, 
Quod capta Securitate quod non elongabit bona ſua, that then the Sheril/- 
and Eſcheator ceſſabunt ſeiſire bona ſua, quod nora; and if the Matter pals 
for the Party outlaw'd,. he ſhall retain his Goo 
then the King ſhall have his Goods. Br. Su 


4 13. 


pl. 27. cites 4 E. 


and if againſt him, 


10, Judg- | 
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10. judgment was given in B. R. but before Execution a Writ of 
Error was brought in the Exchequer-Chamber; but the Plaintiff” in Er- 
ror did not bring a Scire Facias ad auliendum errores ; the Defendant in Er- 
ror brought a Scire Facias in B. R. quare Executionem habere non debet, 
and ſince only a Tranſcript of the Record was removed by the Writ of 
Error, and the Record itſelf remain'd here, he pray'd Execution. But 
by 3 Juſtices, abſente the Ch. J. tho this be true, yet B. R. cannot 
award Execution, *till the Matter is determined in the Exchequer- 
Chamber, and then they fend back the Tranſcript; and B. R. awards 
Execution upon the firſt Judgment; ſo that the &i. Fa. ſhould have been 
brought in the Exchequer-Chamber, and the Plaintiff in Error would have 
been nonſuited there for this Omiſſion, and then the Tranſcript would 
be remitted hither, whereby this Court would be authoriz'd ro award 
Execution upon the firſt Judgment. Palm. 186, 187. Irin. 19 Jac. 
B. R. Anon | 
11. Judgment in B. R. the Defendant brought a Writ of Error in the 
Exchequer Chamber, and the Record was removed thither; the Plain- 
tiff took out Execution, and the Sheriff levied the Money. The Defen- 
dant moved for Reſtitution. After the Court had taken Time to adviſe, 
Roll Ch. J. ſaid, the Record being removed by Writ of Error in the Ex- 
chequer is not now before us, nor was at the Time of the Execution ſued 
torch ; and this being after Verdict and Judgment, the Writ of Error is 
no Superſedeas ; but ordered a Superſedeas quia erronice &c. to ſuperſede 
the Execution (it being ill awarded) and to take the Money out of 
the Sheriff*s Hands. Sty. 414, 415. Hill. 1654. B. R. Wingfield v. 
Valence. | 
12, Nota; If the Roll be mark'd for a Writ of Error before Execution But, yer Cur. 
done, the Sheriff ſhall be excuſed for doing it before a Superſedeas de- _ — 
livered ; but this is ſufficient to ſuperſede the Execution; Per Twiſden — Re 
& Curiam. 1 Keb. 12. pl. 27. Paſch. 13 Car. 2. B. R. Anon. 5 

rror, or 


or a Writ of 
Allowance by the Ch. J. unleſs it be actually taken out, is no Superſedeas to Execution; but being taken 
out, it is, Bur the Sheriff is not in Contempt if he have no Notice of it, or Superſedeas deliver'd to 
him. This was on a Motion to ſer afide Execution, which the Court granted, if the Secondary re- 
ported it was unexecuted when the Writ of Error was taken out. Keb. 863. pl. 4. Paſch. 1) Car. 2. 
B. R. Abbot, Adminiſtrator of Pickas, v. Leech. | : : 
Till the Roll be mark'd, or the Writ deliver d unto the Officer in Court, a Writ of Error is no Superſe- 
ceas, eſpecially after the Return of it. 3 Keb. 191. pl. 39. Trin. 25 Car. 2. B. R. Paſcal v. 


13. Error being brought and ſbewed to the Attorney is no Superſedeas Nota, per 
by Twiſden, until it be thewed to the Clerk of the Errors, which is an Cur. at Cm. 
Allowance in Court: And therefore if Execution be done before it be allowe: yes if 
by the Fudge, or ſbewed to the Clerk of the Errors, it is well done, becauſe Error be 

the Attorney otherwiſe would never have it allowed, but only hhew it to brought, and 
the Attorney of the other Side. But if he ſhew ir, and“ declare his In- ſpew'd ts the 
tention to have it ſpeedily allowed, there Execution is ſuperſeded in the Attorney of 


3 $4 . , the oth 
mean Time; but yet it Bail be not put in according to the Statute, the Side, = 


Execution may be well done, which the Court agreed. 1 Keb. 33. pl. Party could 
89, Paſch. 13 Car. 2. B. R. 2 2 „ „ V. Noel. not ave 

5 | taken Exe- 
gution, nor before, unleſs a Rule be enter d for Judgment on the Poſtea - but if he that ſhe ws the Writ of 
Error does not get it allet d within 4 Days after, the Party may ſue Execution, ſo if in 4 Days after the 
Allowance no Bail be put in; but if the Parties agree to accept the Allowance and Bail together, the Part 
cannot ſue Execution; and becauſe he had done ſo, the Court awarded Reſtitution. 2 Keb. 129. 
84 Mich. 18 Car. 2. B. R. Warcop v. Pallavicine. 
* See pl. 23. 


14 A Superſedeas was yed for ſuing out Execution, notwithſtand- Lev. 117. 
ing ſpecial Bail put in tata _— tre my Lord Ch. J. in Writ of _ BR. 


Error, which altho' it be but de bene Eſſe, yet it is good, if no Exception S. C. but not 


againſt them; And per Curiam, till over-ruled no Execution ought to be S. P. 
e; the Notice of Bail put in is only to excufe the Party of Contempt, Nota pro 


P * 
bur nor neceſſary,” ſo the Bail be put in: The Court awarded he" coor 
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Superſedeas. 


A 
Ee — 


were not put and Reſtitution. 1 Keb. 690. pl. 2. Paſch. 16 Car. 2. B. R. The Dean 
be + of St. Paul's v. Capell. | 


after 
* rit of Error brought, according to the Rule of the Court, yet it is a Superſedeas; but the Defen 
dant ought to pay all the Coſts and Charges of the Plaintiff's AN after the 4 Days; by Twiſden 
and Keeling, contra Windham, on a Motion for Superſedeas to an Execution, being executed after 
Bail put in but only de bene eſſe, and Notice of it to the Plaintiff, which the Court granted. Keb 
926, pl. 31. Trin. 17 Car. 2. B. R. Ranut v. Kingſton. | 


2 Keb 506. 15. Judgment was entered for the Plaintiff, and Execution taken Out, 


I. 78. S. C. „ ich | | 
ks ey and a Writ of Error was brought, which was ſealed about an Hour befor: 


ſaid. that Execution executed. W hereupon it was moved, That the Sheriff might 
Berkley J. bring the Money into the Court, for that the Writ of Error was a Super. 
had ſerved ſedeas; for though the Sheriff ſhall not be in Contempt, if he make; 


axe hr here- Execution after the Writ, if no Superſedeas be ſued out, for that he had 


So where a no Notice; yet the Writ of Error immediately upon the Sealing fore. 
Heri Facias Cloſes the Court, ſo that Execution made after is to be undone; Of which 
was ſued cut Opinion was the Court, and ordered the Money to be brought in, and not de. 
on Friday, liyered to the Plaintiff; Vent. 30. Paſch. 21 Car. 2. B. R. in Caſe of Sir 


OT Robert Cotton v. Daintry. 

Etening to | . | | 

the Officer, a Writ of Error allo d on Saturday Morning, and Notice deliver'd at the Plaintiffs Atty. 
ney's Houſe about a Quarter after 11 that Morning, and Execution executed betore the Plaintiffs Attorney 
could countermand it, viz. about One at Hammerſmith. Per Cur” The Allowance of the Writ of 
Error with the Clerk of the Errors, is a Superſedeas, without Notice of ſuch Allowance. And tho 
it was inſiſted, that this Execution being taken out before the Allowance of the Writ of Error might 
be executed, notwithſtanding ſuch Allowance the Execution being awarded by the Court; yet it 
was declared to be the ſettled Opinion of the Court, that the Allowance of a Writ of Error is a Supr- 
ſedeas, even where the Execution iſſues before, and is executed after the Allowance thereof, without Notice 
of it. Rep. of Pract. in C. B.. 39. Mich, 1 Geo. 2. Miller v. Miller. 

So where the Defendant ſuffer'd Judgment by Default, and ſtaid till after Execution was ſent down 
into Dorſetſhire, and then got a IWrit of Error allow'd, and ſerved the Agent with the Allowance thereof, 
and tho' it was impoſſible ro ſtop the Execution in Dorſerſhire, the Writ having been ſent down 
ſome time before ; yet the Court ſet aſide the Execution, and ordered Reſtitution, and would nor give the 


Plaintiff his Cofts. For the Allowance of a Writ of Error is a Superſedeas from the Time of the 
| Allowance, tho? the Sheriff executes the Writ before Notice thereof was given; and yet neither the 


Plaintiff, nor his — nor Agent, nor. the Sheriff, were blameable for any Miſconduct. Rey. 
of Pract. in C. B. 35. Eaſt, 13 Geo. 1. Jennings v. Weſt. | 


16. At Common Law the very Writ of Error, eſpecially when entered on 

Record, was a Superſedeas of itſelf ; therefore unleſs Bail be put in, or the 

' Defendant declares that he will not ſtay Execution, no Writ of Error 

ought to be allowed until execution be awarded. And unleſs the Party 

render himſelf in Execution or agree, it ſhall not ſuperſede ; per Cur. 

The Allowance of the Writ of Error without Bail was denied. 3 Keb. 
169. pl. 2. Trin. 25 Car. 2. B. R. Hammond v. Gaap. 

17. A Superſedeas was prayed after Execution executed by Sei ſure, and 
before the Sale of the Goods upon 2 Rolls 49. S. 5. and 1 Roll 894. there 
being a Writ of Error duly taken out before, but the Clerk of the Errors nt 
then in Town, it was not allowed. The Court inclined, that the Sheriff 
could nor ſell after Superſedeas ; But held, that before Allowance the Court 
can take no Notice of any Writ of Error. But Adjornatur till the Sheriff; 
Return of Scire facias. 3 Keb. 169. pl. 4. Trin. 25 Car. 2. B. R. Mull 
v. Warren. 

If the Plain- 18. After Execution made out, the Defendant's Attorney ſhew'd a Writ cf 
root Error to the Plaintiffs Attorney, after which Execution is done, and per 
Error to the Cur. it's well done, the Writ of Error not being allowed with the Chief f. 
other Party Within 4 Days - big making ; But if it had been allowed, tho? the Sheriff 
or get it al- might be excuſed of the Contempt, yet a Superſedeas is grantable; but 
4 2 per Cur. keeping a Writ of Error in the Pocket is of no Value after the 
3 Re. 4 Days. The Court would not undo the Execution. 3 Keb. 294. pl. 23. 
cipe upon it Paſch. 26 Car. 2. B. R. Brittain v. Haukinſon. | | 

within 4 

Days (Abich Time the Court gives as a convenient Time for putting in Bail according to the Sunn, | 
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Su perſedeas. 8 5 


ir is no Superſedeas ; per Hale Ch. J. Vent. 255. Hill. 26 Car. 2, B. R. Anon. S. P. Mod. 112, 
pl. 9. Paſch. 26 Car. 2. B. R. Anon. | n 


19. If Writ of Error bears Teſte before the Fudgment given, and the $0. 98. 
PFudgment is given before the Return, tis good to remove the Record, and r yer 
whenever the Judgment is entered it hath Relation to the Day in Bank, (ems to be 
viz. the firſt Day in Term; So that a Writ of Error returnable after, S. C. accord- 
will remove the Record whenever the Judgment is enter'd; per Hale ly = ſays 

Ce 


Ch. ]. Mod. 112. pl. 9. Paſch. 26 Car. 2. B. R. Anon. en 


was, That the Plaintiff had r tor Security, after which the Defendant came in and prayed 
leave to plead, and before the Rule is out procured a Writ of Error, and ſhewed it to the Plaintiff, 
alter which the Plaintiff entered a ſecond judgment for want of a Plea, and to which of theſe Tudg- 
ments the Wrir of Error ſhould be applied was the Queſtion ; And per Cur, it's in the Plaintiff's Elec- 
tion to either, and ſo was applied to the laſt, and a Superſedeas thereon granted. 

A Writ of Error was brought returnable on the Fſſein- Day of Hillary Term, the final Judgment was 
ſened of the ſame Term the 26th of © _— and the Plaintitt took out Execution, apprehending the 
Judgment not to be removed by the Writ o Error, It was moved to ſet aſide the Execution, for that 
the Judgment relates to the Efſoin- Day, and is a Judgment from that Day; And the Court will not 
make a Fraction of the Day, and conſequently the Record is removed by the Writ of Error. It was 
anſwered that the Judgment mult be given before the Return of the Writ of Error, and if given uport 
the Return- Day of the Writ of Error, it is not removed by that Writ. The Court held the Record well 
removed, and ſet aſide the Execution with Coſts. Barnes's Notes in C. B. 151. Eaſt. 6 Geo. 2. White 
v. Morgan. | | | 


20. A ſecond Writ of Error brought after Nonſuit in a former is no 
Superſedeas; per Cur. and leave was given upon Motion to charge the 
Defendant in Execution. Comb. 19. Paſch. 2 ſac. 2. B. R. Anon. 

21. The Plaintiff had a Verdict in Ejedtment at the Aſſiſes in the 8. C. cited 
Long Vacation 3 the Defendant brought a Writ of Error, which was al- by Eyre J. 
lowed, and Bail put in 24 Offob. The Plaintiff afterwards on 27 Offob. hav- 3 Mod. 148. 
ing uo Notice ot the Writ of Error entered Fudgment generally (Which Re- 133 
fers to the firſt Day of the Term) and took out Execution Teſte the firſt ins. 

Day of the Term, and had it executed before Notice of the Writ of Error; but 
upon a Motion the Detendant had Keſtitution; For by ſuing the Writ 
ot Error and the Allowance, and putting in Bail the Hands of the Court 
are cloſed and ſo the Execution void, tho? the ſuing it was no Con- 
tempt, no Notice being given. And tho' the Judgment by the general 
Entry relates to the firſt Day of the Term, (viz.) to the 23d Octob. and 
the Execution is of the ſame Date, and both before the Allowance of the 
Writ of Error, which was 24 Octob. yet the Judgment being founded 
on the Verdict given in the Vacation, upon which by the Rules of 
the Court, Judgment could nor be entered till the Oarto die pot, (viz.) 
till the 25th Octob. at which Time the judgment was ſigned, the Court 
da Reſtitution. 3 Lev. 312. Trin. 1 W. & M. in C. B. Smith v. 

ave. | | 
22, In Debt brought in B. R. the Plaintiff had Judgment. The De- 5 Mod. 229. 
fendant brought a Writ of Error in the Exchequer Chamber, and the.> rae 
Judgment was affirmed ; The Plaintiff ſued out a Here Facias in B. R. = 307 
and had an award of Execution; Hereupon the Defendent brought Error of the Ack of 
in the Exchequer Chamber Tam in Redditione Fudicii quam in adjudicatione Parliament 
executionis, Notwithſtanding all this, the P/aintiff in the original Action er 
went on and ſued out Execution; and now a Motion was made to ſer it . 
alide, becauſe it was ſued out when there was a Writ of Error depend- the Merits 
ing. The Court held that the Writ of Error could be no Superſedeas to of the Caſe ; 
the Execution, and that What the Plaintiff did was well, and no Con- 45 Mo mY 
tempr. Salk. 263. pl. 4. Mich. 8 W. 3. B. R. Hartop v. Holt. rw 


termined, 

5 | | I | and the 
Writ of Error is brought upon the Award of Execution, ſo that the Exchequer Chamber have no Au- 
thority after they have affirm'd the firſt Judgment. Comb. 393.S C accordingly. 12 Mod. 


105. §. C accordingly ; For the Exchequer Chamber, by the affirming the firſt Judgment on the for- 
mer Writ of Error have executed their Authority, and have no Power to examine their own Judgment, 
—— $8. C. Ld. Raym. Rep. 97. accordingly, and that it is priviieged from any other Writ of Error 
after Affirmance there, or otherwiſe the Law would be infinite and without End. — And ſays, 

a a 2 * that 


36 —Superſedeas. 


that afterwards Hill. 8 W. 3. B. R. it was held in the Caſe of Bonies, and Rawlins, and Pani, that 
Error in the Exchequer Chamber upon Judgment in Scire Factas againſt Bail is not a Superſedeas to 
the Execution, becauſe Error does not lie there in ſuch Caſe. 


S. C. 6 Mod. 23. A Writ of Error is a Superſedeas from the Time of the Allowance, 
Point 5 5 and that is Notice of itſelf, but , Defendant has Notice before Allowance 
that a Capias tis from the Time of that Notice a Superſedeas ; But if a Writ of Execy. 
ona Judg- tion be executed before a Writ of Error allow'd or Notice, it may be return'd 
ment was re- afterwards. The utmoſt length of Time the Law allows for executing 
* ich 2 Writ, is the Day whereon the Writ is returnable ; and it is not exe. 
a Day, and 3 Ia" 

Non elt in- cutable any longer that Day than the Court firs ; So long as it is execut. 
vent” re- able, but not executed, the Hees of a Writ of Error is a Su erſedeas, 
turn d, but but not afterwards. Salk. 321. pl. 8. Paſch. 3 Ann. B. R. Perkins y, 


not filed. A 
Writ of Er Woolaſton. 


ror was taken out before the Day of Return of the Capias, but not allowed till that very Day nor any 
Notice thereof to the Plaintiff's Attorney, and the Court ſaid, that the Opinion in ſome Books was, 
That a Writ of Error was a Superfedeas to avoid Execution from the enſealing thereof, tho* not to pu- 
niſh the Officer till Superſedeas comes to him; And of this Opinion is Rolls. But that the Law now 
is taken, that it is not a Superſedeas till Notice to the Plaintifts Attorney, and that the Allowance there- 
of is ſufficĩent Notice, or that actual Notice be before Allowance, 


24. Error Coram wobis reſiden. was brought on a Judgment given in 
B. R. and the bony was, Whether it was a Superſedeas before it was 
allowed by the Court. 'The Ch. J. and two orher Judges were of Opi- 
nion, that it would be hard that the Execution of a Judgment in this 
Court ſhould be delay'd by a Writ of Error allowed by a Secondary; for 
it that ſhould be ſo, then any Man may avoid the Execution for a whole 
Vacation, at the Expence of no more than 18. There is certainly 
ſome Difference between a Writ of Error of a judgment Coram nobis reji- 
den. and other Writs of Error, for the one is directed to the Juſtices of 
this Court, and therefore ſhould be allowed by the Court; bur the other 
is directed to the Ch. 1 only. Bur Juſt. Eyre was of another Opi- 
nion, he cited rhe Caſe of Lowns and Carter in the Ch. J. Holte 
Time, where a Writ of Error was adjudged a Superſedeas = it was al. 
lowed. *Tis true, there is a Difference between this Caſe and other 
Writs of Error, but the Reaſon is plain, for where Writs of Error are 
brought in the Exchequer Chamber, or in the Houſe of Peers, to reverſe 
the fademencs of this Court, they are always directed to the Ch. ]. 
alone, becauſe he is to certity the Record; bur where a Writ of Error 
Coram vobis reſiden. is brought, there is no Record certified. Beſides 
there never yet was a Motion in a Court of Law to allow a Writ of Er- 
ror, becauſe tis a Writ of Right, and due to the Subject Ex debito Ju- 
ſtitiæ. But admitting this Writ is no Superſedeas betore the Allowance, 
yet 'tis a good Superſedeas after tis allowed, as this was by the Secon- 
dary, and betore Notice; And fo it was adjudged in the Caſe of Smith 
v. Cave, in which Caſe an Execution executed was ſet aſide, bur the 
want of Notice excuſed the Contempt. 8 Mod. 147, 148. Trin. 9 Geo. 
1724. Belt v. Collins. | 

Rep. of 25. A Motion was made to ſer aſide an Execution iſſued after a Writ 


1 1 y 2 of Error allowed, and Notice thereof given to the Plaintiffs Attorney; 


And adds, It appeared that an interlocutory Fudgment was /ign'd, and a Writ f 1 
Note, If the quiry executed in Michaelmas Term laſt, and a Writ of Error was then al- 
Writ of Er- /ow*d, and Notice given; But the final Fudgment was not /ign'd till after the 
2 N Beginning of Hillary Term laſt. The Court held the Execution to be regu- 
1 the fr, lar, the interlocutory Judgment not being removeable by the Writ of 
eturn 1 Error, and the final Judgment being ſigned of a ſubſequent Term, was 
Term in not removed, and therefore refuſed to make any Rule. Barnes's Notes 
which Fudg- in C. B. 130. Eaſt. 6 Geo. 2. Cooke v. Harrock. 


ment Was 


bened, it would have removed the Record, ſuch Judgment having relation to the Day in Bank. 
(D. 2) Error 
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(D. 2) Error. In what Caſes it ſhall be a Superſedeas; 
To what Perſons. Privies or Strangers. 


lities of the Biſhop of D. and upon this the Biſhop brought Writ o 
Error, and pending this the King ſued Scire Facias againſt R. of the Pro- 
wendery Prebend] of M. and ſuppoſes the Provendery to be annexed to the 
Temporalties, and that this voided after, and the other ſaid, That Writ 
of Error is yet pending of this Judgment; and yet becauſe R. was a 
Stranger to the firſt Judgment, theretore the Judgment not being re- 
verſed, the King recovered againſt him by Award; quod nota, and ſo it 
ſeems that Writ of Error is no Superſedeas but only to Privies, and not to 
4 Stranger. Br. Error. pl. 62. cites 21 E. 3. 29. 


I. Jure was given Erronice that the King ſhould feiſe the Tempora- 


— 


(E) At what Time. Not after à Superſedeas. See (C 20 


iT Fa Man brings Writ of Error in the Exchequer Chamber upon Cro. J. 453. 


nt 1 1 I. 5 Hill. 
a Judgment in B. B. betore the Judgment is entered or ſigned 4 LY J 


for E and has Superſedeas, and after this Mrit of Error is e b. 
diſallowed, becauſe it was brought before Judgment; upon a New s C bur S pP. 
writ of Error after Judgment he ſhall have a new Superſedeas, doe, not ap- 
for the firſt Superledeas and UPrit of Error was as none and merely year — _ 
void, and then this ad YYrit of Error is as the firſt Writ, and ſo a b ch. 
Superſedeas in Law. Mich. 15. Ja. B. R. between 3-74 and Jac.s.C 


Bowles udjudged. ut not S. P. 
2. J A _— againſt B. in an Aſſiſe en Pais, which Judgment is Cro. ]. 341. 


after affirmed in B. R. upon a Writ of Error brought there, and upon pl. 7 

the Writ of Error brought, a Superſedeas of the —— is granted don 80 
in B. R. and after B. brings a new Writ of Error in Parliament. and it was 
This Writ of Error ſhall be a Superſedeas in Law of the Execu- pray 'd that 


xecution 


tion, for this Writ is now brought in another Court than where er ige 
e firſt Superſedeas was granted, and by the Writ the Hands of en not. 
the Tuvges of B. N. are loled. P. 12 Ta. P. N. between Ga ee 


and Shepherd Plaintiffs, and Sir Chriſtopher Heydon Oetendant, this Writ 


adjudged. | 2 cauſe at an- 
other Time he ha a Superſedeas upon the firſt Writ of Error, whereby the Plaintiff was delayed in the Ex- 
ecution of his Judgment in the Aſſiſe, and therefore he ought not to be again delayed by a new Writ of 
Error, and cites 5H. 7. 22. 6 H. 7. 2dly, This Writ of Error is to reyerſca 2 ment upon a Judgment, and 
the 1ſt Judgment being affirmed by the 2d Judgment is more than a ſingle N and it ſhall be 
intended true; wherefore the Execution ſhall not be ſtayed, no more than in an Attaine. All the Juſtices 
except Coke Ch. J. held, that the Writ of Error itſelf is a Superſedeas in itſelf; For altho' there were 
a Superſedeas before, that was upon another Judgment, and this Writ of Error is upon another Judg- 
ment, and is in Debate, whether it be Error or no, and yntil it be determined, they may not proceed 
to Execution; And they all held that a Writ of Error in Parliament is by the Diſſolution of the Par- 
liament determined. — Mo. 834. pl. 1122. Heydon v. Shepherd and al“ S. C. ſays, that Haughton 
and Croke J. and Coke Ch. J. held that the Writ of Error did not lic in Parliament to reverſe a Ro 
ment given in B. R. upon Error N 7 there becauſe there is a double judgment, and that the Re- 
verſal of the Judgment given in the Writ of Error ſhall not reverſe the firſt Judgment, but that Exe- 
cution ſhall ifſue upon — firſt Judgment in Aſfiſe; But Doderidge Contra. . 34 bl. 2. 
Hey don v. Godſalve is a D. P. — Godb. 250. pl 347. 8 C. by the Name of Sir Chriſtopher t- 
don's Caſe, and there Haughton, Doderidge, and Crooke held — That this Writ of Error was a 
Superſedeas in itſelf, and that upon the Book of 8 E. 2, Error SS. and 1 H. 5. 19. which fays, Thar the 
Juſtices proceeded to Execution after that Ju ment affirmed in Parliament, and therefore Ex Conſe- 
quente ſequitur not before; and ſo the Writ of Error is a Superſedeas that they cannot proceed, but 


there is no Precedent of it in the Regiſter but a Scire Facias. fol. 70. And the rt held, That if a 
Superſedeas 


— 


— cr — 


— — 


TY Superſedeas. eee 


2 


Superſedeas be once granted and determined in Default of the Party himſelf. he ſhall never have another 
Snperſedeas, but otherwiſe if it fail by not coming of the Juſtices. Coke Ch. J. ſaid, that admitting the 
Writ of Earor be a Superſedeas for the ſecond Judgment, yet it is a Queſtion, whether it be ſo for the 
firſt, which is not touched by the Writ, and whether A. grant Execution upon it or not, and 
cited 13 E. 4.4. 43 E. 3 3. SH. 7. 20. and therefore the Court adviſed Sir Chriſtopher to Petition the 
King for a New Writ of Error, and to do it in Time convenient, otherwiſe they would award Execution 
if they perceived the ſame merely for Delay according to the Caſes in 6 H. 7. & 8 H. 7. and the Parlia. 
ment being afterwards ſuddenly diſſolved without any thing done therein Execution was awarded 

Roll Rep. 18, 19. pl. 19. S. C. accordingly. , And there Coke Ch. J. ſaid, That if a Man hz; 
Jud ment in Writ of Annuity, and then ſus a Scire facias and has Judgment thereupon, and afterwarg; 
the Defendant brings Error upon the firſt — this was a Superſedeas for the firſt Judgment 
but not for the 2d, and ſo in the principal Caſe. 2 Bulſt. 159 to 176. S. C. accordingly. + 


> 5 _ __—_— PI 
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Er. S upe rſe- 5 Tf A Man be nonſuited in an Audita Querela he ſhall not have 

—_— CHa Superſedeas upon a New Audita Querela, Becaule the firit Mt 
He who Was a Superſedeas in Law, 24 E. 3. Audita Querela. 11. 

1 ted 

* Querela after Superſedeas, and brings another Audita Querela, he ſhall not have another 


Superſedeas, per Jay. But Brooke ſays, It ſeems to be all one. Br. Superſedeas. pl 23. cites 
„ | 


Br. Execu-- 4. A Man brought Writ of Error and Scire facias upon it, and after js 


tion pl. 41. - = g : Ta 5g 
3 4 Nonſuited, and then brings another Writ of Error and another Scire facias 


Br. Nonfait thereupon, and the Plaintiff in the firſt Adtion, who recovered, pray'd 
pl. 56. cites . Execution, and the Plaintiff in the Writ of Error pray'd Superſedeas til 
. C the Error was diſcuſſed, and had it by Award, becauſe he had no Sper. 


— uu . ſedeas in the firft Writ of Error; And yet by Hongate Chief Clerk, the 


of Error and firſt Writ of Error is Superſedeas in itſelf, and 'tis ſaid that it is ſo 
has Superſe- Where the Writ of Error abates becauſe the Plaintiff is made Biſhop or 
deas, 2 af- Knight, he ſhall have other Superſedeas. Br. Error. pl. 55. cites 9 U. 
ter 1s Aon- 
ſuited in I rit 5. 13 | ; 
of Error, and then bring another Writ of Error he ſhall not have Superſedeas; For he ſhall have only 
one Superſedeas. Br. Superſedeas pl. 29. cites 5 E. 4. 2. S. P. per Mordant. Ibid. pl. 23. cites 2 
H. 7. 12. Br. Error pl. 140. cites 8. C. per Jay and Mordant. | 
In Error, the Plaintiff may be Nonſuited and have another Writ of Error, but if the Party be in Er. 
ecution, be ſball not have Superſedeas ; per Cur. Br. Error, pl. 140. cites 2 H. 7. 12. r. Superſe- 
deas, pl. 23. cites S8. C. | 
But per Cur. if he be not in Execution nor taken, he may have Superſedeas in the Second Writ of Er. 
ror, tho* he had Snperſedeas, before in the firſt Writ of Error. Br. Superſedeas, pl. 23. cites 2 H. 
12. Br. Error, pl. 140. cites 8. C. 


Br. Superſe- 5. Where a Writ of Error abates by Death of one of the Parties, or by 
2 Demiſe of the King, he ſhall have Superſedeas again in a new Writ of 


"Abatement Error. Br. Error, pl. 140. cited 2 H. 7. 12. Per Jaye. 


of Writ of 
Error by Death of Parties, or of Ch. J. or by Act of Court, does not hinder but that the 2d Writ be 
a Superſedeas; Per Cur. Keb. 658. pl. 40. Hill. 15 & 16 Car. 2. B. R. Tremain v. Sands. 


6. After Execution awarded, a Superſedeas ifſued Ouia improvide ema- 
navit Execurio, but 20 Clauſe of Reftitution was in the Superſedess; 
whereupon it was ſaid that the Execution was made before rhe Execu- 
tion was awarded. And upon that the Court awarded a new Superſe- 
deas, with a Claufe of Reſtitution reciting all the Matter. Mo. 466. 
pl. 661. Paſch. 39 Eliz, Core v. Hadgill. | 

7. In Formedon the Fudgment was pronounc d 16 Novemb. 18. and Writ 
of Error was brought, bearing Teſte 27 Novemb. and then allowed, and in 
majorem cautelam a Superſedeas made againſt Executions, and yer the De- 
mandant obtained a Writ of Seiſin, bearing Teſte 9 Die Octobris before, U) 
Warrant of the Fudgment which was afterwards entered but as of Otis. 
Mich. being the laſt Conrinuance ; which being opened to the Judges, 
and they well knowing that Judgment was not pronounced till 16 Nov. 
ſo that the Tenant could not have a Writ of Error before, neither 
ought the Defendant to have a Writ of Seiſin before, for by this Trick 

5 any 


| Superſedeas. — 


2 Writ of Error might be defeated, as to ſaving Poſſeſſion; and there- 
fore a new Superſedeas was awarded againſt that Writ of Execution quia 
erronice &c. Hob. 329. pl. 404. Clanrickard v. Liſle. 


— 


(E. 2) Error. Superſedeas. From what Time. Sc (D) 


I. Reſpaſs; the Plaintiff recover'd ; the Defendant ſued Writ of Er- 
T ror returnable Menſe Michaelis, and after ſued another Writ re- 
turnable 15 Martini; and becauſe it ſounded in Delay of the Plaintiff, 
there at the Prayer of the Plaintiff the Court awarded Execution, becauſe 
the Record was not removed, & ſic vide inde. Bur it was faid that as ſoon 
as the Record 1s removed into B, R. the Party may have Superſedeas 
here in C. B. to the Sheriff, to ſurceaſe Execution; quod nota. But 
Brooke ſays he wonders that their Hands are not cloſed by the Accep- 
tance of the Writ of Error; for this is directed to the Juſtices who err'd. 
Br. Error, pl. 73. cites 6 H. 6. 7, 8. 
2. Detinue, the Plaintiff has Verdict for him of the Thing demanded, and 
40s. Damages, if the Thing may be obtained, and if not, 201. Damages tor 
all, and Fudg ment is given to recover the Thing, and 40 s. Damages, and 
Diftringas iſſued to deliver the Thing demanded returnable Odtabis Hillarii, 
and at the Day the Sheriff return'd Iſſues, and the Defendant neither came 
nor delivered the Thing; and after the h Day of Oftabis Hillar. comes 
Writ of Error; and the Plaintiff prayed Judgment and Execution of the 
201. and to have it entered upon the 4th Day, which is before the Writ 
of Error came, and could not have it; for by the coming of the Writ of 
Error the Hands of the Juſtices are cloſed; quod nota, Br. Error, pl. 
80. cites 22 H. 6. 41. | 
3. A Capias was returnable the 1ſt Day of Hill. Term, and in the After- 12 Mod. 
ncon of that Day a Writ of Error was brought returnabl: in Cam. Scacc. the 1 C. in 
next Day, Per Holt Ch. J. It has been a Vexata Queſtio, whether the Perm put 
ſuing out the Writ, or the Notice thereof to the Plaintiff or his Attorney, a D. P. 
were what ſuperſeded the Execution? If the Writ be teſted after Return 6 
of the Capias, it does not ſuperſede it. If a Capias be out, and Execu- 
tion thereon, and then Writ of Error, it ſhall not diſcharge the Execu- 
tion, And the ancient Opinions have been, that a Wrir of Error is a 
Superſedeas from the actual purchaſing of the Writ, but that the Party 
mall not be puniſhed for executing it till Notice, but ftill it avoided the 
— 12 Mod. 501, 502. Paſch. 13 W. 3. B. R. Spurraway v. 
ogers. 
4. But note, Clark the Secondary told me, that a Writ of Error was 
nct a Superſedeas till a Certificate taken out from the Clerk of the Errors, 
and ſerved on the Party. 12 Mod. 502. cites 6 Mod. 1 30. Parker v. Wool- 
laſton. [ Quære if this was ſaid by Holt, or is a Note of the Reporter, ] 


— 


(F) By Certiorari. Of what Thing a Certzorars ſhall 
be a Superſedeas. | 


I, 1 a Man be bound in a Recognizance to appear at the next Ge- 

neral Aſſiſes, and in the mean Time to be ot the good Behaviour, 

and after the Recogntzance is removed by Cextiorari into the King's 

Bench, this ſhall be a Superſedeas in Law for the Good Behaviour. 

P. 37 El. B. R. by Fenner and all the Clerks, 
a 


2. So 


1— 


— 
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CAL 2, so this Certiorart ſhall be a Superledeas of his Appearance at the 
Fol. 493- Aſſiſes. M. 37 El. B. R. by Fenner and all the Clerks, but Pop 
Nd ham e contra 
Im um Yam + 
to ſave harm- c a 
leſs the Plaintiff from a Recognizance, in which he was bound for Defendant's Appearance at next Aſſy 
in S. the Defendant pleaded that he brought a Certicrari directed to the Juſtices of G aol Delivery, which Writ 
<vas delivered to them ſuch a Day, and allowed by them. Upon Demurrer this Plea was held ill; for 
tho' the Certiorari removes the Recognizance, yet it excuſes not the Appearance, but Defendant ougbt 
to have appeared, and procured his Appearance to have been recorded ; and for his Non-appearance 
his Promiſe is broke. Cro J. 281, 282. pl. 2. Trin. 9 Jac. B. R. Roſſe v. Pye.——Yelv. 207. 8. C 
adjudged that the Action lies; for tho' the Certiorari be the Command of the King, yer the pur. 
chaſing it is the Act of the Defendant, who cannot by a Sleight fave his Recognizance: And this wa, 
the Opinion of the whole Court Bulſt. 155, 156. S. C. adjudg'd. And tho' the Certiorari ties 
up the Hands of the Juſtices, yet they 1＋ 4 very well have enter'd his Appearance. —-2 Hawk. P. 
C. 294. cab. 27. S. 65. cites S. C. And the Serjeant ſays that this Opinion ſeems to be ſupported by the 
better Authority, and that the Opinion in Roll above would be highly inconvenient. 


3. If Fuftices of Peace receive a Certiorari, all that which they do after 
is without Warrant, but all which the Sheriff does atter upon their Warrant 
before, 7s not erroneous; and yer their Negligence 1s punithable by Ar. 


tachment as Contempt. Mo. 677. pl. 921. Hill. 44 Eliz. B. R. Prince 
v. Allington. 


It a Certio- 4. Stat. 21 Fac. cap. 8. S. 5& 6. Whereas Indictments of Riot, Forcill: 


ari be di- i 5 0 
ed to Em, Or Aſſault and Battery found at the Ouarter-Seſſions, are often r. 


Fuſtices of Moved by Certiorari, all ſuch Writs of Certiorari ſhall be delivered at ſont 
Peace to re- Dnarter-Seſfions in open Court, And the Parties indicted, ſhall before A. 
move an In- Jowance of ſuch Certioraries become bound unto the Proſecutors in 101. in ſuch 
dictment Sureties as the Juſtices ſhall think fit, with Condition to pay to the Proſecu- 


re = tors within one Month after Conviction, ſuch Coſts as the fuſtices of Peas 
cannot pro- ſhall allow; and in Default thereof it ſhall be lawful for the Fuſtice to pro- 
ceed, altho* ceed to Trial. 
the Record 
is not removed. The 21 Jac 1. Cap. 8. does not extend to Indiftments of Felony, but only to leſſer Act 
againſt the Peace, as Riots, Treſpaſs, Forcible Entry, and the. like: They may proceed in theſe Caſes, 
notwithſtanding ſuch Certiorari, if he that ſues out ſuch Certiorari does not enter into a Recognizance 
with Sureties, to proſecute it with Effect, and to pay Coſts to him againſt whom the Treipaſ was 
committed, if the Defendant does not prevail. Jenk. 181. pl. 64. 
Two Men and their Wives indicted upon the Statute of Forcible Entry, brought a Certiorari to re- 
move the Indictment into B. R. Some of them refuſed to be bound to proſecute according to the Stat 
of 21 Jac. cap. S. and therefore, notwithſtanding the Certiorari, nw Pow of Peace proceeded tothe 
Trial. It was reſolved, That whereas the Statute is (the Parties indicted &c. ſhall become bound &c.) 
That if one of the Parties offers to find Sureties, altho" -the others will not, yet the Cauſe ſhall be re- 
moved; for the denying of one, or any of them, ſhall not prejudice the other of the Benefit of the 
Certiorari which the Law gives unto them; and the Woman cannot be bound. Mar. 27. pl. 63. Trin. 
15 Car. Anon, 

* it was farther reſolved, that where the Statute ſays, That the Parties indicted ſhall be lound in 
the Sum of 101. with ſufficient Sureties, as the Juſtices of the Peace ſball think ft; That if the Sureties be 
worth 10 1. the Juſtices cannot refuſe them, becauſe the Statute preſcribes in what Sum they ſhall be 
bound. Like to the Caſe of Commiſſion of Sewers 10 Rep. 140. a. That where the Statute of 3 H 
8. cap. 5. enables them to ordain Ordinances. and Laws according to their Wiſdoms and Diſcretions, 
that it ought to be interpreted according to Law and Juſtice. Mar. 27. pl. 63. Anon. 

And here it was farther reſolved, that after à Certiorari brought, and Tender of ſufficient Sureties, ac- 
cording to the Statute, all the Proceedings of the Juſtices of Peace are Coram non Judice, Mar. 25. pl. 
63. Anon. 


5. A Certiorari was ſued out here, and not delivered to the Juſtices 
before they had awarded Reſtitution on the Statute of Forcible Entry 8 H. 
6. but before any Reſtitution was actually made upon their Warrant. And 
by Twitden, The Hands of the Juſtices are cloſed by the iſſuing of the 
Certiorari, tho* they be not in Contempt for what they have done before 
the Delivery of it, but they ought to have awarded a Superſedeas imme- 
diately upon the Receipt of the Certiorari, and becauſe they did not, 


the Party had a Reſtitution Niſi. 1 Keb. 93. pl. 79. Trin. 13 Car. 2 
B. R. The King v. Spelman. 


(G) What 
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(G) What Certiorari ſhall be a Superſedeas. How the 
King may grant. 


1. 8 El, 253. 98. The Queen granted the Cuſtody of the Heir This cem, 

* of Kniveton to Cordel; Antveton being ſeiſed in Fee of to be enter'd 
Land held in Capite, conveys it to the uſe of himſelf for Life, Re- bers by . 
mainder to C. his Feme in Tall, Remainder over to the right . Printers 
Heirs of him and his Wilk. And the Queen granted to the tatd 


Cordel Cuſtodiam omnium terrarum & tenementorum hæredi prædicto 
deſcendentium ſeu pertinentium ut Filio & hæredi dicti Kniveton. Mer 
Conſillum Mardorum, Orantee ſhall have the Ward of the Body 
[and] Marriage of the Heir by the firſt Words, Wardſhip being 
{aved by the Statute for Alienation to his Feme. But the Grantee 
ſhall not have the Lands which appertain to the Queen, becaule the 
Grant is of Lands which deſcend from Kniveton, 


(H) By * Audita Ruerela. Is (4) 
And ſee Au- 


. . g dita Que- 
1. IF a Man bound in a Statute Merchant be taken in Execution, and 


his Land extended, and Liberate awarded, and after he brings 

Audita Querela, he ſhall have a Superſedeas tor his Body ; tor this 
does not Diſcharge the Body abſolutely, but only for the Time; fo 
that he may better proſecute the Suit; for he ſhall be in Execution 
again, if his Audita Querela does not aid him. M. 5 Ja. B. be- 
tween Whidner and Conyers, Per Curiam adjudged. 

2, Bur in the ſaiv Cale no Superſedeas ſhall be granted for the 
Land and Goods, becauſe they cannot grant a Superledeas after the 
Execution ſerved and executed. M. 5 Ja. B. between N hidner and 
Comers ũdjudged. f 

3. But upon an Audita Querela before Execution had, a Super- 
ces IR granted, as well of the Land and Goods as of the Body. 

+ 5 Il. B. | 

4. In Audita Querela upon a Statute, ſhall be a Su eas in * * 81 
Law of the Execution upon it. 24 E. 3. Audita Duerela 11. Au 
S. C.- The Conuſee of a Statute-Staple purchaſed Part of the Land, and the Plaintiff another Part, 
and yet he ſued out Execution, and cauſed the Land of the Plaintiff to be extended, and deliver'd to him in 
Execution. This was held to be a good Cauſe for an Audita Querela. Then a Superſedeas was moved 
for to ſtay Execution; for tho* the Lands were extended, yet they were not deliver'd by Liberate. 
The Court doubted, becauſe it was on a Statute-ftaple, which was not returnable in this Court, but in 
Chancery; but it might well be upon a Statute-merchant, that being always returnable in this Court. 
But the Prothonotaries ſaying, that it well lies in this Court in this Caſe, and that a Superſedeas ſhould 
be awarded, as it was in Lord Dudlep's Caſe, and that divers other Precedents accorded therewith, 


the Court afterwards reſolved, that it well lay here, and a Superſedeas was thereupon awarded. Cro. E. 
364. pl. 27. Mich. 36 & 37 Eliz. C. B. Charnock y. Sir Tho. Gerard. 


5. In an Audita Querela, if there be any Ground for it of Note, that a 
Record, or in Writing, the Plaintiff ſhall have a Superſedeas to Sr 
ſay Execution againſt him; Bur otherwiſe it is, if it be bur only nor have a 
Matter in Fact, tho the Matter for which the Execution was ſued Superſedeas 
was Uſurious, or upon an Eſcape. N. 10 Ja. B. between An and upon an Au- 
Parry, per Curtam. | — 41 
grounded upon a Specialty ; but he ſhall have an Audita Querela upon a Surmiſe, if he war bs Bail &c, 


ut not a Superſedeas. Cook Ch. J. advifed every Student to take notice of that; and after in many 
ales it was ruled accordingly. Noy 145. Anon. | : 


E. obtain d 


— 
yur” 


TT — 
| —— 
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E. obtain d a Judgment againſt P. and had Satisfa#ion upon it, and gave a Releaſe to the Defendart; 
yet afterwards takes out a Capias ad Satisfaciendum againſt him, whereupon he brings his Audita Que. 
rela, and moves the Court, that he may have a Superſedeas to the Capias ad Satisfaciendum. The 
Court deſired to ſee the Releaſe, and upon View thereof the Rule was, that the Party ſhould proceed 
in his Audita Querela ; but ſaid they would grant no Superſedeas, becauſe the Releaſe was ambiguuut 
Sty. 294. Trin. 1651. Pickerirg v. Emma. 


— 


. ĩ —iaß,s 
— 
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* 
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6. If a Man be nonſuited in a Writ of Error, or Audita Lnerela, once, 
he ſhall not ever atter have Superſedeas or Audita Querela to be x 
Superledeas for him, bur Writ ot Execution may be executed upon him; 
for the firſt Writ is a V ere r in itſelf, but the other, which is pur. 
chaſed after the Nonſuit, is not a Superſedeas in itſelf; per Hobard. 
Br. Superſedeas, pl. 37. cites 6 H. J. 16. a 

J. Pending an Action brought by an Adminiſtratrix, the Son of the In. 
teſtate, by Covin between the Debtor and him, obtain d other Letters f 
Adminiſtration to be granted to the Feme and him jointly, without any 
Notice taken of annulling the former; and then, after Fudgment, he re. 
leaſed to the Debtor all Demands and Executions. But the Adminiſtratrix 
ſued to Execution, and thereupon the Debror brought an Audita Que. 
rela, with a Superſedeas in it; and whilſt that was depending, the 2d 
Adminiſtration was repeal'd, and the Repeal pleaded in Bar to the Au- 
dita Querela, and adjudged againſt the Plaintiff. D. 399. pl. 46. Hill. 
17 Eliz. Anon. | 

8. Mainpernors were in Action of Debt for Damages and Cifts ; and 
Scire Facias iſſued de Debito & Damnis, and Fudgment was given againſt 
the Mainpernors; and now a Superſedeas, Quia erronice, was moved tor, 
becauſe after Execution made; for they were not Sureties for the Debt. 
8 told them, they were put to their Audita Querela. 2 Roll, 
Rep. 43 1. Trin. 21 Jac. B. R. Cole v. Varnon. 


(I) By Habeas Corpus. 


S. C. N 1. IN an Action upon the Caſe in an inferior Court, if after Iſſue 
F. Med. A. Join d, a Habeas Corpus to remove the Body and Caule is 


— 7 — and in Writ of Error it may be aſſign'd for Error ; for the Habeas 
ion, S. C. Corpus was a Superledeas in Law, Trin. 8 Car. B. R. between 
accordingly, Fohnſon AND Ellis, udjudged in Mrit of Error, and Judgment given 


objected not 
to be 1 becauſe the Habeas Corpus was not alledg'd to be upon Record, and ſo the Error aſſign d 
not triable. 


2. Debt was brought in an inferior Court upon a Bond of 2001. not made 
within the Furiſdittion. After Iſſue join'd a Habeas Corpus was awarded 
thither to remove the Cauſe; but clley proceeded notwithſtanding, and 
the Fudge of the Court was an Attorney only, and not an utter 14 * 
And it was reſolved, that after the Habeas Corpus deliver'd, the Pro- 
ceedings were ill, and not warranted by the Statute 21 Jac. cap. 23: 
And the proceeding after to Trial and Judgment were allo void, and 
thereupon a Superſedeas was awarded; and the Judges of B. R. being ; 
intorm'd thereof, agreed, that their Courſe in B. R. was to diſallow Pro- 
ceedings in an inferior Court, after an Habeas N hr deliver'd, unleſs it 


were a Cauſe ariſing in the Vill or Corporation. Ero. C. 70. pl. 1. Mich 
3 Car. C. B. Clapham's Caſe. 0 79. P 


3. Per 


„ 
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z. Per Cur”. If a Habeas Corpus be directed to an interior Court, re- 
turnable 2 Days after the End of the Term, yet the inferior Court cannot 
proceed Contrary to the Writ of Habeas Corpus. North cited the Caſe 
of Staples, Steward of Windſor, who hardly eſcaped a Commitment, 
becauſe he had proceeded after a Habeas Corpus deliver'd to him, (tho? 
the Value were under 51.) and would not make a Return of it. 1 Mod. 
195. pl. 27. Hill. 26 & 27 Car. 2. in C. B. Haley's Cale. 


— 


(K) After an Arreſt. 


1. F a Man purchaſes Superſedeas, and is taken. by Capias by the She- Br. Impri- 
riff in the ſame Suit, before that the ee. comes to the Sheriff, ſonment, pl. 
but the Superſedeas is deliver d to the Sheriff before the Return of the 8 Ces 
Capias, and after the Sheriff return d Cepi corpus, there the Superſedeas 
ſhall not ſerve; contra if the Superſedeas had been deliver'd to the She- 
rift betore the Writ ſerved by the Arreſt. Br. Superſedeas, pl. 36. cites 
19 H. 6. 43. 
" It * is arreſted at the Suit of the King, he ſhall not have Su- 
perſedeas in C. B. Per Babb. quod tota Curia conceſſit. Br. Superſedeas, 
pl. 1. cites 9 H. 6. 44. f 
3. Twas moved, that the Sheriff tho he has a Superſedeas, yet is 3 Bulſt. 96. 
not bound, upon Pain of falſe Impriſonment, to allow thereof; but may 8. C accord- 
return the Writ and the Priſoner with the Superſedeas, and the Court — 
0 0 - 6 N þ P. 
may diſcharge him; and therefore there is Difference where the Arreſt is 230. pl. 10. 
before the Superſedeas, and where after; tor that tis unlawtul in the laſt, S. C. and 
but not in the firſt Caſe, and cites 2 H. J. 19. 19 H. 6. 43. 9 E. 4. 3. 2 
But all the Court held, that the Superſedeas was as good Caute to diſ- —— by 
charge him, as the firſt Proceſs was to arreſt him, and he muft obey it the Aſſent cf 
at his Peril; and in regard he has not done it, he is chargeable with Coke, Croke 
talſe Impriſonment ; and the detaining him in Priſon is a new Caption, and Dode- 


and he may well declare of Caption and Impriſonment. Cro. J. 379. Hase; 
Mich. 13 Jac. B. R. Withers v. Healey. forks ak 
thing. 


- * * 


(L) Out of what Court. 


I 1 N falſe Impriſonment the Defendant was condemn'd, and Ca. Sa. & 
Exigent upon it iſſued in the County of O. and another Ca. Sa, & Exi- 
gent upon it 15 in the County of E. and therefore he came into the 
Chancery, and had Superſedeas upon Mainprize of 400 Marks, and for 
Fine of the King ; and another Superſedeas to the Juſtices of Bank ro 
ſurceaſe. And by ſome this Superſedeas is contrary to Law. But Finch 
ſurceaſed, becauſe it came out ot a higher Court; and ſo there was no 
turther Proceſs. Br. Superſedeas, pl. 5. cites 15 E. 3. 19. | 
2. In Debt the Plaintiff recovers r an Obligation in C. B. and the 
Defendant brings Writ of Error in B. R. and pending this the firft Plaintiff 
brings Writ of Debt in London upon the ſame Obligation; the Defendant 
Ball _—_ Superſedeas in B. R. and not in C. B. Br. Superſedeas, pl. 11. 
tes 11 H. | 
3. Where a LY Office is adjourn*d into the Exchequer-Chamber, and 
there argued and found void, Superſedeas ſhall be awarded iu the Ex- 
chequer-Chamtber, and rehearing 1 Patents granted to the Patentees, 
and 


——— —̃̃ 


— 3 vibe 50 
2 Superſedens 
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and that they ſhall not intermeddle ; quod nota. Br. Superſedeas, pl. zo. 
| Þ # X 

4. It an Accountant in the Exchequer be impleaded in C. B. the Exchequer 
ny ſend Superſedeas ro them to ſurceaſe. Br, Superſedeas, pl. 38. cites 


* — 
22 — 


0 


. 

x 5 WH if he be impleaded in B. R. thoſe of the Exchequer ill hey 
the Record of Account &c. for they cannot make Superſedeas ro the 
King; for there the Pleas are held Coram Rege, and nor Coram Juſti- 
ciariis, and he ſhall be diſmiſs'd. Br. Superſedeas, pl. 38. cites 9 E. 
4 57. 5 | 

6. A Man ſued in Court Chriſtian, and the other obtained Prohibiticy, 
and notwithſtanding the other ſued forth and got Capias and Excommunica- 
tum againſt his Adverſary, by which he ſurmiſed this Matter in Court 
of Bank, and pray*d Superſedeas. Thorp bid him go to Chancery; 
Morrice ſaid, the Chancery cannot grant it, as long as this Court is 
open. 'Thorp ſaid, this is true; and thereupon he granted the Superſe- 
deas. Br. Superſedeas, pl. 13. PEN. 

5. C. B. aber Execution awarded, and Writ of Error deliver 
125 may award a Superſedeas before Execution executed. Jenk. gz, 
pl. 80. | 


5 2 — — — 
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(M) In what Caſes and Actions. 


* All the 1. Ccount againſt V. N. where there were 2 of the Name, and * WW. N 
Editions are 


N. hich appear d, and pray d, that the Plaintiff count againſt him; and the 
ems to be Plaintiff ſaid, that he is another of the ſame Name, and not the Difendant; 
miſprinted. by which the Plaintiff had another Proceſs againſt the Defendant, and 
the other had Writ that he ſhould not be grieved, and that the Sherill 
ſhould not take him; which was a ſpecial Superſedeas as it ſeems, and 
the Diverlity of the Names was alſo put in the Proceſs. Br. Superſedeas, 

pl. 35. cites 21 E. 3. 35. 

2. A Man diftrain'd 2 Sheep, and the Owner brought Replevin ; and the 
Defendant by Covin affirm'd Plaint in Court of Franchiſe againſt the Plain- 
tiſt, to the Intent to have thoſe Goods attach'd, ſo that they ſhould not be 
replevy*d ; it was ſaid the Plaintiff thall not have Superſedeas tor the Chat- 
tles, but for his Perſon ; but, per Laicon, he ſhall have Superſedeas for 
both. Br. Superſedeas, pl. 34. cites 16 H. 4. 8. 

3. Treſpaſs: upon the Caſe againſt the Biſhop of Lincoln for claiming 
the Plaintiff as Villein, they were at Iſſue, and pending this the Temporali- 
ties of the Biſhop were ſeiſed into the Hands of the King, by which came 
Writ to the ]uſtices rehearſing all the Matter and commanding them 
Quod non procedant Rege Inconſulto, by which the Juſtices ceaſed ; 
quod nota. For it the Plaintiff be Villein he is Parcel of the Manor to 
which &c. and fo a Loſs to the King. Br. Superſedeas, pl. 4o. cites 2 
R. 3. 13. | | | 

4. It was held for Law, that in Writ of A4ttaint a Man ſhall not have 
Superſedeas to diſturb Execution; for the Verdict ſhall be intended true 
Quouſque, &c. Contra in Writ of Error; for it may be intended that 
Error is, &c. Br. Superſedeas, pl. 24. cites 5 H. J. 22. 

5. And, by ſome, Superſedeas does not lie uon Certificate of Afiſe, j® 
the ſame Reaſon, Quære inde. Br. Superſedeas, pl. 24. cites 5 H. ). 


1 22. 
WW If a Man | . 2 : . 
I" | een n 5 Bu apon Writ of Audita Querela, Superſedeas lies to ſtay Exec 


Audita Que- Tin. Br. Superſedeas, pl. 24. cites 5 H. 7. 22. and 32 H. 8. de- 
l — cCondingly; 


— A. 


- i 7a 7 
A 


— 
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cordingly ; and that the Regiſter, which gave Superſedeas there, is not els to avoid 

a Statute- 
ag 0 Staple, or 
Statute-Merchant, he ſhall have a Superſedeas to the Sheriff not to do Execution, hanging the Pleg 
8c. F. N. B. 240. (A) cites Regiſt. 113. 


1. A Superſedeas lies not to take a Man on an Excommunicato Capiendo ; F. N. B 239, 
or if he be taken, that then he deliver him Donec placitum dicti At- 8 Cites 


tachiamenti fuerit diſcuſſum &c. F. N. B. 64. (D) 2 67. 


was moved 
to ſuperſede a I rit de Excommunicato Capiendo, for that it was too general. It was inſiſted upon, that 
the Motion for the Superſedeas was made too early, the Sheriff not having return'd the Writ; and cited 
| Sid. 181. Parker Ch. J. ſaid, If the Court of B. R. cannot grant a Superſedeas before the Return, the 
Conſequence will be, that a Subject may for a long Interval of Time, viz, between the Nelivery of the 
Writ to the Sheriff and his Return, be wrongfully deprived of his Liberty, without Poſſibility of Re- 
dreſs, In Fact, theſe Writs have not been ſuperſeded before their Return; but I ſee no Reaſon wh they 
may not. A Superſedeas was granted accordingly. 10 Mod, 350. &c. Hill: 3 Geo. 1, B. R. King v. 


Theed. 


8. Superſedeas lay in a Nativo habendo, See F. N. B. 5). (C) 
D 
a 2 If a Man be ſued and a Capias or exigent be awarded againſt him, 
he may by his Friend fue forth a Superſedeas out of the Place where the 
Capias or Exigent was awarded againſt him, or out of the Term he may 
ſue forth a Superſedeas out of the Chancery directed to the Sheriff, that 
he take Sureties of him, and to appear at the Day &c. and that he ler 
him at Liberty, or he may find Sureties in the Chancery to appear at the 
Day of the Return of the Capias or Exigent 3 And upon this he ſhall have 
a Superſedeas to the Sherift, that he let him go, if he have arreſted him 
thereupon, and if he have nor arreſted him, that then he do not arreſt 
him, bur ſuffer him to go in Peace. F. N. B. 236. (A) | 258 
10. If one ſues a Supplicavit out of Chancery to arreſt another, to find F. N. B. 81. 
Sureties of Peace, the Detendant who is arreſted may have Superſedeas (4) S. P. 
in Chancery to the Sheriff, commanding him not to arreſt him. F. N. B. 
238. (E | 
1 ö 12 a Court-Baron, or ny other Court, as in London, in Writ of F. N. B. 39; 
Right, if the Tenant vouc hes a Foreigner to Warranty, the Tenant who (H) S. P. 
vouches ſhall have a Writ of Superſedeas directed to the Court, to ſur- 
ceaſe the Plea until the Warranty be determin d. F. N. B. 239. (A) 
cites the Regiſter, 5. 11. & 13. 
12. It lies upon a Writ of Homine replegiando. F. N. B. 239. (C) 
cites Regiſt. 79. $0. 
13. It Treſpaſs vi & Armis be brought in the County, a Superſedeas lies 
to the Sheriff &c. where the Plea is holden, reciting that a Plea of 
Treſpaſs Vi & Armis ſhall not be held in a leſs Court than before the 
Natz or other Juſtices by his Command. F. N. B. 239. (D) cites 
egiſt. 111. 
14. If an Order or Rule be made by the Court, that Execution ſhall not 
iſſue, or if; udgment be entered before it be pronounced, altho* Execution be 
executed, in theſe Caſes it ſhall be ſer atide by a Superſedeas quia impro- 
vide emanavit. Jenk. 93. pl. 80., 
15. If the Plaintiff in a Writ of Error be Nonſuit, or does not remove the 
Record before the Day of the Return of the Writ of Error, or if there be 
too long a Day between the Teſte and the Return of the Writ of Error, no 
Superſedeas ſhall avail in theſe Caſes, becauſe of the manifeſt Delay of 
Juſtice, Juſtitia non eſt neganda non differenda. Jenk. 93. pl. 80. 
16. It was reſolved by all the Judges, that Error is a Superſedeas 10 
e Writ of Enquiry, Mar. 89. pl. 142. Paſch. 15 Car. Anon. | 


(N) For 


a % 


— 
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(N) For what Cauſes. 


— 


| : — = 
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I, Ebt againſt 2, the one was at the Exigent, and the other at the Di. 

Preſs, and he at the Diſtreſs came and demanded the Plaintiff, and 
he did not come, and was nonſuited ; by which the other had Superlſedeaz 
omnino, becauſe Nonſuit againſt the one in Action Perſonal, is Nonſuit 
againſt both. Br. Superſedeas, pl. 6. cites 1 H. 4. 4. 

2. Treſpaſs Vi & Armis in B. R. againſt T. S. who pleaded Not 
guilty, and 2 Guilty, and the Plaintiff had Judgment; and 
tor the King Capias pro fine was awarded againſt the Detendant, 
and after Exigent for the King iſſued againſt the Defendant, and when 
Counties were paſs'd the King ſent Privy Seal to the Fuſtices of B. R. tor 
the Defendant rehearſing the Matter, commanding them to ſurceaſe to 
make Proceſs for the King; and that if they had made Proceſs, that 
they ſhould make Superſedeas ; and yet the Plaintiff pray*d Proceſs tor 
the King, and the Detendant contra, and pray'd Superſedeas ; and upon 

ood Argument in the End he had Superſedeas ; quod nota, an Privy 
al; for tho the Fine of the King aroſe upon the Suit of the Party, yet 
pending the Proceſs not ſerved, the King may ceaſe his own Proceſs at 
his Pleaſure ; for the Party ſhall not compel the King to ſue againſt his 
Will, but if he was taken by the Proceſs, the King ſbnil not ſet him at large 
till the Party be ſatisfied ; tor per omnes, the Plaintiff may take this tor 
his Execution, if he will. Br. Superſedeas, pl. 26. cites 4 E. 4. 16. 
Br. Execu- 3. Superſedeas .©1a erronice emanavit was in Debt againſt 3 by ſevera 
2 96- Præcipes, and Execution is againſt the one only. Br. Superſedeas, pl. 23, 
Fe where Lites 4 E. 4. 39. & 5 E. 4 4 
— 4 ubon one and the ſame Obligation, and 2 are condemned by Default, and Execution is ſued againf 


them, they ſhall have Superſedeas quia Erro nice, which Manner of Superledeas ſhall not iſſue but only 
upon a Record; quod nota. Ibid, cites 5 E. 4. 5. 8 | 


4. It Indiffment be 22 the Juſtices ex Officio, by the Informa- 
tion ſhall ſend Superſedeas Br. Superſedeass pl. 30. cites 5 E. 4. 7. 
* Orig. is 5. So if Exigent be awarded“ where no Exigent lies. Br. Superſedeas, 
(Bon) pl. 30. cites 5 E. 4. 7. 
6. In Aſſiſe it was ſaid, that if Diem Clauſit extremum iſſues, and after 
Superſedeas comes to the Eſcheator to ſurceaſe, this had been adjudged void; 
tor the Diem Clauſit extremum is the Suit of the Party, and by other Way 
he cannor have his Land ; and theretore he ſhall be delayed of his Suit; 
and the Statute of 2 E. 3. cap. 8. wills, that by the Great Seal nor the 
Petit Seal, the Juſtices ſhall not ſurceaſe to do Right; but quære if the 
Superſcdeas ſhall not be allowed againſt the Diem Clauſit Extremum? It 
ſeems that it ſhall. Br. Superſedeas, pl. 25. cites 5 E. 4. 132. 
7. In Replevin the Sheriff return d Quod averia Elongata ſunt, and the 
Defendant appear'd, and notwithſtanding Withernam was awarded, Which 
was erroneous, by Reaſon of the Appearance of the Defendant, by which 
 Superſedeas iſſued to the Sheriff to ſurceaſe &c. and if he had taken them 
to re- deliver them to the Defendant, and the Sheriff returned that before 
the Superſedeas came, he had delivered the Beaſts of the Defendant to tht 
Plaintiff in Withernam ; and he went to the Plaintiff to have Re-delivery, 
and he eſloign'd them; and the Defendant appeared and pleaded that he 
did not take the Beaſts, and pray'd Withernam &c. Br. Superſedeas, 
pl. 32. cites 7 E. 4. 15. 
8. A. has Judgment in Debt againſt B. and a Ca. Sa. againſthim ; B. , 
taken by Force of it; his Attorney informed the Court that he had a Wril 


of Error in this Caſe before the Execution executed, which Writ of E s 
: | | 7 


inatire Condemnation with his own Goods. And according to t 
SE {rence Coke faid it had been ruled in C. B. when he was there. And 


Su perſedeas 5 


— — 


— =. 


5 not with him at the Time of the Execution. B. was committed in Exe- 
W cution, ut ſupra 3 for B. ought to have delivered the Writ. of Error before the 
= Cipias was awarded, or atter it was awarded, and before Execution to have 


2 a Superſedeas. By the Juſtices of both Benches. Vigilantibus ſubſer- | 


viunt ſura. Jenk. 92. pl. 80. 

9. A. has a Ca. Sa. againſt B.— B. has a Superſedeas thereto in his Poc- 
et; B. is taken upon it by the Sheriff, and immediately delivers the Su- 
berſedeas to the Sheriff, this ſhall diſcharge him from Execution. Que 


unt incontinent], ineſſe videntur. Jenk. 92. pl. 80. 


10. Tho? the Statute 3 Fac. cap. 8. be general, yet it is to be intend- 
e in ſuch Caſes where it is againſt the Party himſelf upon his Obligation, or 


WT in Caſe where the Fudgment is general againſt the Executors ; but where the 


judgment is ſpecial, that it thall be of the Goods of the Teſtator, and 
Damages only de Bonis proprits, it is not reaſonable, nor is it the Intent 
of the Law that the Party thould be inforc'd to find Sureties to pay the 

is Dit- 


Man the Secondary faid, that the Precedents of this Court ever ſince the 
Statute made were, that a Superſedeas had been allowed upon a Writ of 
Error brought by the Executor or Adminiſtrator. Cro. J. 350. pl. 2. Mich. 
12 Ja. B. R. Goldſmith v. Plat. 

11. Upon a Verdict a Rule was given for Fudgment upon the Thurſday, 
and upon Saturday after the Plaintiff died. A Writ of Error was moved 
for becauſe, as was faid, the Party died before Judgment, in as much as 
of Courſe after Verdict and Rule for Judgment, there are 4 Days to 
move in Arreſt, and ſo he died before judgment abſolutely given, and 
moved the Court for a Superſedeas. It was agreed to be u the Diſcre- 
tion of the Ch. F. Ex officio, to allow a Writ of Error, but becauſe it was a 
Cauſe of great Conſequence he took the Advice of the Court, and it 
vas agreed, that a Writ of Error is a Superſedeas in itſelf, yet it is good to 
bare à Superſedeas alſo; And if the Writ of Error had been a/low'd the 
Court could not deny the Party a Superſedeas. But becauſe the Writ of 
Error was not allow'd, and alſo becauſe no Error +1 9p to the Court, 
for where Judgment is enter d, this hall relate to the Time of the Rule 
given, it was reſolved that no Writ of Error ſnould be allow'd, nor 
any Superſedeas granted. Poph. 132, 133. Mich. 15. Jac. B. R. the 
Earl ot Shrewsbury's Caſe. 

12. D. Acknowledged a Statute Merchant at Glouceſter in 300 1. and 
the Statute did not limit any Day of Payment, and yet an Extent was 
lued, and upon Motion a irs; 51 was awarded; For that tis no 
Statute, becauſe they had nor purſued the Authority given by the Statute; 


tor the Statute of Acton Burnell, 11 E. 1. ſays, it the Debt be nor paid 


at the Day &c. And though Debt upon an Obligation is payable pre- 
ſently, if the Day be not expreſſed, yet here the Statute appoints a 
Day certain. Hurt. 42. Mich. 18, Jac. Davie's Caſe. 

13. A. had Judgment againſt B. who paid part ot the Money, and A. 
acknowledged Satisfaction of ſo much; and then they agreed, That if B. 
did not pay the Rejidue by ſuch a Day, then it ſhould be lawful for A. to take 
ou Execution againſt B. without ſurng any Scire factas, tho after the Year. 

he Money was not paid at the Time, and Execution being taken our 
Without a Scire facias a Superſedeas was moved tor, becauſe the Writ 
Improvide emanavit &c. And the Court held it good Cauſe to diſcharge 

im, bur faid, it was in their Diſcretion to grant a Superſedeas, or put 
the Detendant to his Writ of Error. Win. 100, 101. Mich. 22 Jac. C. 
B. Hickman v. Fiſh. 

14. The Defendant was taken in London on a Ca. Sa. by a Bailiff of 
Middleſes, and thereupon moved for a Superſedeas, tor that che Arreit 
Was falſe. The Court agreed, that a Superſedeas cannot be granted 
quia Executio erronice emanavit, which it did not, becauſe the Execu- 

C tlon 
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tion was well granted, and if it be returned by the Sheriff generally, it 
ought to be intended well ſerved, tho“ Affidavit be made to the con. 
trary ; But a Habeas Corpus was granted. Het. 3o, 31. Trin. 3 Car. 
Mrs. Row's Caſe. 
15. In Caſe for Words ſpoke in London the Detendant juſtified for a My. 
ter ariſing in Suffolk ; the Plaintiff replied, De injuria ſua propria, and upon 
Itſue procured a Scire facias to London. A N Ae; 7 was moved for and 
granted, becauſe the Venire facias ought to have iſſued in Suffolk; and 
the Prothonotaries ought to enter upon the Roll Ideo præceptum ett Vi. 
88 Suttolk. Litt. Rep. 314. Mich. 5 Car. C. B. Har vey's 
Caſe. 

| 16. When a Procedendo unduly vel improvide emanavit, tis uſual to 
grant a Superſedeas, but becauſe in the principal Caſe the Procedendo 
was well awarded; The whole Court denied to grant a Superſedeas. 

Cro. C. 486, 487. pl. 1 T. Mich. 13 Car. B. R. Bower v. Cooper. 

17. The Court was moved, That a Writ of Error was brought to re. 
verſe a Judgment, and that it was received and allowed, and notwith. 
ſtanding which, the Plaintiff took out Execution, and thereupon it was 
pray'd for a Superſedeas to ſuperſede the Execution, and for an Attach- 
ment againſt the Party for his Content to the Court. Ir was urged, 
that the Writ of Error was not 1 purſued becauſe the Roll was ng 
mark'd, and therefore the Party might well take out Execution. But 
Roll Ch. J. anſwered, That the Writ was well purſued, tho' the Roll 
were not marked; yet it neither the Roll be marked, nor Notice given 
to the Attorney on the other Side of the bringing the Writ of Error, if 
the Party proceed to take out Execution, it is no Contempt to the Court; 
Otherwiſe it is a Contempt: And it is the Duty ot the Clerk of the Er. 
rors to mark the Roll and not the Attorney's, and therefore take a 9 
perſedeas nia improvide emanavit to ſtop Execution. Sty. 159, 160. 
Mich. 1649. Mercer and Rule. 

18. A Peer was arreſted by a Bill of Middleſex, and in Cuftody of the 
Marſhal of B. R. and thereupon moved tor a Superſedeas ; Becauſe being 
a Peer he ought not to be arreſted, The Court directed him to plead 
his Privilege, and ſaid, they could not take Notice thereof upon a Mo- 
tion. Sty. 177. Mich. 1649. B. R. The Earl of Rivers's Caſe. 

19. After Error directed to Twiſden, but never deliver'd, another Writ 
was procured directed to Hales Ch. F. by whoſe Creation the other ceaſed, 
and no Notice is given of it, but within the four Days before Allowance 
Execution is taken, and per Cur. on 13 Car. 2 Stat. 2. c. 2. no Bail be- 
ing yet given, and the tour Days paſt, they cannot ſuperſede in Action 
ot Battery, notwithſtanding Bateman's Caſe, which was berween Cot- 
ton and Daintry; and per Hales Ch. J. Execution before Bail pur in 

is good, 2 Keb. 170. pl. 55. Paſch. 23 Car. 2. B. R. Nichols v. Dea- 

con. 

After Judg- 20. The Defendant was arreſted, and no Declaration being fil:d againſt him 
W 2 * within two Terms after the Arreſt, he procured a Superſedeas and was di/- 
Ae bee charged, and immediately afterwards he was e 13 again by a Capias 
fendant had Out of C. B. at the Suit of the ſame Plaintiff, and for the ſame Caule ol 
a Superſedeas, Action; and upon a Motion to diſcharge theſe Proceedings becauſe irre- 
but before ſve gular, the Court was of another Opinion, for that the Defendant had 
"iſ-barged, A Right to ſuperſede the Action becauſe no Declaration was filed again 
ſhe was him in Time, and as he had a Right to ſuperſede that Action, certainly 
charged with the Plaintiff muſt have Liberty to proceed in another; tor his Debt is 
a new Decla- not loſt tor want of declaring in Time, but only that Action is gone, 


ration at 


Plaintiff's and therefore a new Action may be brought. 8 Mod. 306. Mich. 11 Geo. 

Suit, and 1725. Henley v. Rolle. | | 

upon Appli- N | ; 4. 

cation to the Court «vas diſcharged by Rule from the new Declaration, and her Superſedeas was allowed ; 

After her Diſcharge, the Plaintiff cauſed ber to be arreſted and held to Bail for the former Cauſe of Afi, 

whereupon ſhe moved the Court to be again diſcharged by. Superſedeas upon entering a common wh 
(22520 | pearances 
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ance, and upon hearing Counſel on both Sides, the Court was divided in Opinion, Lord Ch. J. 
and Comyns J. looked upon the 2d Declaration to be no Charge, and that the Court took it ſo when a 
Rule was formerly made for her Diſcharge ; And thereupon ſhe had the Benefit of her Superſedeas, 
and that after the Judgment reverſed and annull'd, Plaintiff had a Right, if he thought fit, ro brin 
a new Action. Denton and Forteſcue J. were of Opinion, that after the Defendant had been diſcharg 
by Rule of Court, as to the 2d Declaration ſhe ought to be now diſcharged on entering a common A 


pcarance, and that the Rule of Court amounts to the ſame Thing as a Superſedeas, No Rule. Notes in 
QC. B. 266, 267. Ealt. 9 Geo. 2, Pcachey v. Bowes, Spinſter.. 


For more of Superſedeas in General, ſee Audita Querela, Bail 
Certiorari and other proper Titles. 


Supplicavit. 


(A) In what Caſes granted, and how. 


1. IN Supplicavit of the Peace the Sheriff may make Precept to take the 
Body; for it is not like to Rediſſeiſin where the Sheriff is Judge 
and Officer; but when the Bailiſt has taken the Body, he ſhall not take 
Syrety, but the Sheriff himſelf thall do it; per Choke. For it is a judi- 
cial Power given to the Sheriff by the Wrir of Supplicavit, which can- 
not be aſſigned over; For a Judges Power cannot be given over. Br, 
Office and Off. pl. 39. cites g E. 5 8 
2. Several Perſons had made Diſturbancè in the Church, and pulled out 
the Miniſter reading the Divine Service (viz. the Common Prayer) in the 
Church, and carried him to the Compter. Upon Articles exhibited the 
Court upon Motion granted a Supplicavit; And further adviſed to in- 
torm againſt them tor a Riot. 1 Keb. 290. pl. 104. Paſch. 14 Car. 2. 
B. R. the King v. Douglas &c. 

3. A Supplicavit was moved for on Affidavit of great Peril of Life, which 
per Curiam was granted without ſpecial Articles ; but for the good Beha- 
your Articles muſt be exhihited; but per 'Twiſden Articles ſhould be 
in both, but the Clerks ſaid as before, and ſo it was granted. 2 Keb. 
20s pl. 2. Hill. 19 and 20 Car. 2. B. R. Muſgrave v. Sir John Pul- 
ington. r Is 1 2 
4. A Writ of Supplicavit iſſued up A Petition and Articles exhibited. 
The Defendant inſiſted, that the ſaid Writ iſſuing on Petition, and not 
on Motion in Court, nor any Indorſement made on the Back of the Writ, as 
by the Form of the Starute is required, and bur three of the faid Articles 
being ſworn to it is irregular ; But the Court on rating Precedents, 
not w ichſtanding the Objections aforeſaid, was fully ſatisfied, that the 
Supplicavit was well granted and warranted. 2 Chan. Rep. 68. 24 Car. 
2. Fol. 390. Stoell v. Botelar. 

5. M. was taken upon a Supplicavit out of Chancery, and brought be- 
fore Jones J. of B. R. by Habeas Corpus, and bound by Recognizance to 
him to appear the firſt Day of the next Term which he did, and being 
m Court, Maynard moved that the Articles ſworn in Chancery might be read 
here, and that they would bind him here, which the Court refuſed, tor en, 
" | they 
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Supplicavit ; 


Lev. 53. 
S.P. Per 
Cur. but 


they have no Record before them, and the Record in Chancery is not 
duly tranſmitted hither ; bur if the Witneſſes that ſwore to the firſt Ar. 


ticles had been here and ſwore to them in Court they would have done 


it, otherwiſe not, and this was at two ſeveral Motions by Maynard; but 


the Opinion of the Court was contra. Skin. 61, Mich. 34 Car. 2. B. R. 


Mullineux's Caſe. | 
6. Upon Motion in B. R. for a Supplicavit, Withens J. ſaid, You 


muſt firſt exhibit your Articles in Parchment, and then move us. Comb, 


Foſter Ch. J. 28. Mich. 2 Jac. 2. B. R. Glover & Uxor. v. Glover. 


ſaid, if any 


ſued to him for a Warrant for the Good Behaviour, he would grant it. Hill. 13 & 14 Car. 2. B. R 


Bill v Neal 


Sid. 67. pl. 42. S. C. by Name of Bill v. Field. And ſays, The Statute wills, that 


no Supplicavit ſhall be but upon Articles exhibited. 


7. When a Supplicavit is moved for upon Articles exhibited to the 
Court in Parchment &c. the Plaintiff ſwears that he moves not for this 
out of Hatred &c. but for Fear of his Lite &c. Comb. 28. Mich. 2 
Jac. 2. B. R. The King v. Lewis. 


8. Upon a Supplicavit the Parties are to give Security by Bond to 


the Sheriff to appear in this Court, and when they come here they 


_ into Recognizance, Comb. 427. Trin. 9 W. 3. B. R. Ruflells 
Cate. 

9. Upon Articles filed by A. againſt B. upon Oath of Aſſault and 
Battery, and that he went in Fear of his Lite, Ld. C. Macclesfield 
granted the Writ, which commanded B. to find Sureties for a 'Twelve- 
month, ordering it to be indorſed for 3000 J. for the Party and his Sureies 
be bound in. And upon Motion to diſcharge the Order, or at leaſt to 
leſſen the Sum, B. being only Tenant for Life of his Eftate, and mention'd 
the Statute (of 21 Jac. 8) which gives Coſts in Caſe of a ground leſs and 
vexatious Complaint of this Nature, Lord C. Macclesfield refuſed, 
and ſaid if B. complains of Vexation, he comes too ſoon ; let him ftay 
till the Year is out, and behave himſelf quietly all that Time, and it 
the Sum be too great for his Circumſtances, there ought to be an Affidavit 
to prove this; and ſo denied the Motion. Mich. 1723. 2 Wms's Rep. 
202. Clavering's Caſe. 

Io. After an Impriſonment for 15 Months upon a Supplicavit, and no 
Proſecution commenc'd againit rhe Defendant in all that Time, the Party 
was diſcharged on very ſlender Security. Gibb. 268. Paſch. 4 Geo. 2. 
B. R. Groſvenor v. Edwards. | 

11. If a Recognizance be taken purſuant to a Writ of Supplicavit, it 
muſt be wholly governed by the Directions of ſuch Writ. 1 Hawk 
PI. C. 129. cap. 60. S. 15. 2 

12. This Writ is zt much in Uſe at this Day. 1 Hawk. PI. C. 128. 
Cap. 60. S. 10. | | 


For more of Supplicavit in general, ſee Good Behaviour, Retuti, 
(C) Surety of the Peace, and other Proper Titles. 


Surety. 


Surety. 


ns - A 4 *» 
. 


(A) In what Caſes to be found. See Bail &c, 


1. INyrit of Right after Battle join'd, the Demandant and the Tenant 

I| ſhall find Surety of the Battle at the Day appointed, viz. for their 
Champion, each two Pledges, 'and the Tenant ſhall firſt find Surety, but 
upon no Pain. Br. Surety, pl. 2s. cites 1 H. 6. 7. J. 

2. Action upon the Caſt for calling him Villeis, and the Defendant claim d 
him as his Villein, and had taken Part of his Goods; by which it was 
awarded that the Plaintiff find Surety that he do not eſloign his Goods, 
and the Defendant find Surety that he ſhall not ſeiſe any more of the 
Goods of the Plaintiff, till it be tried if he be his Villein, or not. Br. 


Surety, pl. 30. cites 13 H. J. 17. 


(B) Surety. Chargeabk. How far. 


1. IN a Scire facias upon a Recognizance for Rent and Farm of the Ex- 
ciſe, as Farmer thereof, he pleaded the Act of General Pardon 12 

Car. 2. which excepts. the Rent but not the Security; and by an explanatory 
Act made Anno 15 Car. 2. the Securities of their Sureties were made liable, 
but nothing is ſaid of the Farmer's own Securities. But the Court held, 
that a Fortiori the Farmer's own Securities ſhould be liable, becauſe the 
explanatory Act mentions the Securities of the Sureties only: And it is 
{trongly implied by omitting them out of the latter Act, that the Parlia- 
ment had no Doubt upon them, but that they were excepted out of the 
Act of Oblivion, Belides, the Securities of Farmers and their Sureties are 
vut the ſame Securities in Law; for all are Principals with Reſpect to the 
King. And lince the Sureties are bound, a Fortiori the Principals ſhall. 
And Judgment was given ny Hard. 424. pl. 1. Trin. 18 Car. 
2. in Scacc. The Attorney General v. Beſton. | 

2. The Obligee in a Bond of 20 Nears old, exhibits his Bill againſt the Tue R. 
Adminiſtrator of the Principal, and the Surety (upon Loſs of his Bond.) The porter ob- 
Adminiſtrator ſays by his Anſwer, that he has no Aſſets. Upon hearing ſerves, that 
the Cauſe, it was directed to a Trial, whether the Surety had ſeal'd and the Bond 
delivered the Bond, and a Verdict had paſs'd againſt the Surety, (viz.) N 
That he had ſealed and entered into the Bond. And the Cauſe coming back that the 
to this Court, and the Plaintiff's Counſel praying a Decree for the Plain- * had 
ttt's Debt againſt the Surety, Serjeant Fountain (not of Counſel on ei- no Advan- 
ther Side) ſaid ir was doubtful Whether Equity ſhould in this Caſe bind 0 15 for 
the Surety, who was not obliged in Law, but in Reſpect of the Lien of e 


the Bond; and that being loit, and the Surety having no Benefit by, nor bis Money, 


Conſideration for, being bound, he thought Equity, after fo. long a and Lof is 

Time, ſhould not charge the Surety. The Maſter of the Rolls ſaid he — + robe 

would fee to moderate and mediate this Matter between the Parties, in tion for a 

order to which he was ſeveral Times attended by the Plaintiff; and the Promiſe, as 

Defendant making Default, he decreed for the Plaintiff. And aſter- Benefit or 4 

wards the Cauſe was upon a Caſe made brought before my Lord — . 
: | D d cellor, 


— 


102 N Surety. 


v. Staney. ; 
3. J. S. was indebred to J. D. by Bond of t0001. to perform an Awar| 


By the Award 250 J. was due to the Obligee; J. D. put the Bond in 
Suit againſt J. S. A Bill is exhibited here to be relieved againſt the 


Suit, and an Inundt ion awarded on Recognizances to abide the Order 1 
Hearing. J. S. and F. as his Surety, are bound in the Recognizance, 
which was penn'd to pay what ſhould be reported due by N. H. a Maſt 
named in the Defeaſance or Condition; but the Maſter died befure any Re. 
port made, and ſo alſo did the Obligor, who died inteſtate worth nothing, 
By the ſtrict penning of the Defeaſance he Recognizance is not ſuable a; 
| Law, becanſe no Report was made by the Mafter ; but the great Queſtion 
was, it the Surety, who was not liable in Law, ſhould be made liable 
in Equity; tor the Plaintiff had good Remedy tor a juſt Debt, and juſt- 
ly proceeded to recover it; but the Court ſtaid his Suit, and takes ill 
Security, which proves ſo, and the Debt loſt thereby; and therefore the 
Court is bound to do us right; and the Intent of the Court Was, that the 
Deht, it due, ſhould be ſecured, and the Intent was not with Reference 
to this or that Maſter's Report; for ſuppoſe that the Court had, during 
the Life of the Parties, transferr'd the References to another Maſter, 
and he had made a Report that ſhould have bound; and in Caſe of x 
Bond loſt, this Court have made a Surety to pay it. Yer the Lord 
Chancellor contra; for the Party is but a Surety not bound by Law. 2 
Chan. Caſes 22. Hill. 31 & 32 Car. 2. Simpſon v. Field. | 
4. A. and B. Inlants were made Executors: Adminiſtration during 
their Minority was granted to M. their Mother. Upon granting the 
Adminiſtration the Prerogative Court took the uſual Bond irom M. in 
which J. S. and W. R. Defendants were bound as her Sureties. B. died, 
but made his Will, and A. Executor; A. brought his B// for an Ac- 
count of the Teſtator's perſonal Eſtate, and as to J. S. and W. R. ſuy- 
geſted that by Fraud and Covin they had got up their ſaid Bond, and procured 
inſufficient Security to be accepted by the Prerogative Court in Lieu thereof. 
'The Lord Keeper, upon the firſt opening the Matter, declared he would 
not charge the Sureties further than they were anſwerable at Law; and a 


to that Part diſmiſs'd the Bill. Vern. 196. pl. 193. Mich. 1683. Rat- 
cliffe v. Graves & al'. | 


5. A Bond Creditor ſhall, in the Court of Chancery, have the Benefit 


of all Counter-bonds or Collateral Security given by the Principal zo the Surt- 
ty; As it A. owes B. Money, and he and C. are tound for it, and A. gives 
C. a Mortgage, or Bond, to indemnify him, B. ſhall have the Benefit ot it, 
a axed his Debt. Abr. Equ. Caſes 93. Mich. 1692. Maure v. Har- 
riſon. 
6. A. is bound as a Surety in a Recognizance dated 5 May 1660. fit 
Payment of Money, which happened not to be made good by the Convention Ai 
tor confirming judicial Proceedings, the Act nor extending to that Day. 
A. being a Surety only, and having no Conſideration for entering into 
this Recognizance, the Court would not make it good, nor allow it to 
be ſo much as a Debt. The Lord Keeper diſmiſs'd the Bill. 2 Vern. 
393. pl. 364. Mich. 1100. Sheffield v. Ld. Caſtleton & Uxor. 
Sel. Caſes in J. A. Tenant for Life, with Power to charge the Premiſſes by Leaſe, 
5 in Mortgage, or otherwiſe, with 6000 1. mortgaged Part for 1500 l. And at 
on 88 terwards, upon Alignment over of the ſaid Mortgage, B. eldeſt Son of 4. 
Mich. 1730. and who was the Remainder-man in Tail, covenanted to pay the Mortgage- 
S. Es. money; and the Aſſignee covenanted to re- aſſigu to B. — A. died, and 
argued Gibb. then B. died. It wes agreed by Lord C. King, L. Ch. J. Raymond, 


134 Stk, and the Maſter of the Rolls, that the perſonal E/tate of B. is not liable 0 


pag. 142. it Pay off this Mortgage, in Eaſe of the Lands mortgaged ; the Charge being 
was argned, made by A. in Purſuance of his Power, and therefore the next Remaln- 


that the Co- der- man muſt be content to take the Land cum Onere; that this 3 * 
| t 


cellor, who was of Opinion with the Maſter of the Rolls, and decreed 
it for the Plaintift. Chan. Caſes 77, 78. Mich. 18 Car. 2. Underwood 
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Surety. 103 
U orivin. Delt of A. his perſonal Eſtate, if any were, would be lia- venant of B, 
5 * B.'s na fer Eſtate ought not to be charged with A.'s Debt; _—_ 
and notwithſtanding B.'s Covenant to pay, this Covenant, fince the perſonal 
Land was the original Debtor, will be conſider'd only as a Surety for the Debr, and 
Land, and theretore a Bill by the next Remainder-man to charge the conſequently 


(onal Eſtate of B. in Eaſe of the Land, was diſmiſs'd with Coſts. _— OS 
Wm. Rep. 591. 596. Hill. 1731. Evelyn v. Evelyn. 


nal Eſtate is 


to diſcharge, 
and not the real Eſtate, according to the conſtant Courſe of Equity; and as to the Objection, that the 
real Eltate is the principal Devtor, jo it is in all Mortgages - and yer in all Caſes, where there is a 
Competition between the real and the perſonal Eſtate, that is preferr d; which is the Reaſon that the 
Practice of the Court requires, that in all Cafes where the Heir is to be charged, the Executor muſt be 
bronghr before the Court. To this Point was cited the Caſe of Sir John Happer and the Lady 
Ctüungham, which was, That a great Part of Sir John Napper's Eſtate was in Mortgage: Then died 
Sir John, Sir Theophilus being his Heir, who, upon his Inter- marriage with the Lady Effingham, 
ſettled a Jotature upon her, and covenanted to pay Sir John's Debts. "Then died Sir Theophilus, poſ- 
@&'4 of a confiderable perſonal Eftate, which came to his Lady, the Lady Effingham; againſt whom 
Sir lohn Napper, the Heir at Law of Sir "Theophilus, brought his Bill, to have the perſonal Eſtate of 
Sir Theophilus, upon his Covenant, applied in Diſcharge of the Mortgages; and ſo it was decreed. 
hut to this it was anſwer'd, That the principal Caſe differs from that ot Sir John Napper cited; the 
1 caſen of which was, that Part of the Eſtate of the Mortgagor was ſettled by a private Act of Parlia- 
ment, in Truſt to pay his Debts; which Eſtate, fo ſettled in Truſt, was diſpoſed of by Sir Theophilus, 
and then it was but juſt and equirable, that his perſonal Eſtate ſhould be applied to exonerate the mort- 
p:92d Eftare deſcended to the Heir at Law, becauſe he was anſwerable for the Truſt Eſtate, ſettled for 
that Purpoſe. My Lord Chancellor, upon the laſt Argument, ſaid, It could not be expected the 
Court ſhould then deliver their Opinion; fo that the Matter {tood thus for the Judgment of the Court. 
Gibb. 142. 144. Mich. 4 Geo. 2. in Canc. in Caſe of Evelyn v. Evelyn, and Evelyn v. Booth & 


U Or. . 


* An. _—_— " WO 


— 


(C) Diſputes between Suretzes themſelves. 


3 Aud B. were bound with J. S. as Sureties in an Obligation. A was But where 
. ſued upon the Bond, and the whole Penalty recover d againſt him. - _ 4 
He exhibited an Engliſh Bill into the Court of Requeſts againſt B. to have 


3 py . with J. H. 
Contribution. A Prohibition was moved for to the Court of Requeſts, for the pro- 


and granted; becauſe by entering into the Obligation, it became the per Debt of 
Debt of each ot them jointly and ſeverally, and the Obligee had his J. S. to. K. 


Election to ſue which of them he pleaſed, and take forth Execution 2 EE 


againſt him, And the Court ſaid, that if one Surety ſhould have Con- ſaid Bond. 
tunbution againſt the other, it would be a great Cauſe of Suits, and A. brought 
therctore the Prohibition was awarded; and 1o it was ſaid, it was lately bis Bill 


adjudged and granted in the like Caſe, in Sir Milliam Mhorwood's — 4 yo 
Cate. Godb. 243. pl. 338. Hill. 11 Jac. in C. B. Wormleighton v. contribute to 
Hunter, Fe pay the Debr 

l Y and Da- 
mages, J S. being inſolvent; and the Court was of Opinion, That B. ought to contribute a Moiety ; and 
decreed M. R. to afſien over the Bond to A. and B. to help themſelves againſt I. S. for the ſaid Debt. Chan. 
Rep 120. 13 Car. 1. Morgan v Seymour. | 


2. The Plaintiff and Defendant were Jointly bound for a third Perſon, Toth. 103. 
who died, leaving no Eſtate. The Plaintiff was ſued, and paid the SCG 


| Eft wv "ih 
Debt, and brought his Bill againſt the Defendant for Contribution, Oblivee, en 


Who was decteed to pay his proportionable Part. Per Lord Coventry. is a Surety, is 
Nelf. Ch. R. 10. Fleetwood v. Charnock. . | joud 2255 * 
C Luhe © 


12 2 of London he ſhall make his Co-Sureties contribute. Vern. 456. pl. 429. Pach. 16.7. Layer 
Nelſon. « | 


3. Three are bound for H. in 300 1. and agree, that if H. fail'd, to 
bear their reſpective Parts of the Money. Zwo ot the Obligors borrow'd 
Money of A. on their Bond, and paid the zoo l. The ocher Obligor 

F Was 


1 04 _  durety. 


— 


was inſolvent; and now one of the two became inſolvent, and the 3d 
paid A. the 300 I. The other Obligor becomes able. He hall be com. 
ell'd to pay a zd Part, not a Moiety. Chan, Rep. 150. 17 Car. 1. 
Wain v. Wall. 
Chan. Caſes, 4. A. B. and C. are bound in a Recognizance for J. S. A. was ſued, an 


246 Hill. 26 


K 2- Car. 2. Paid the Money, who afterwards ſued the principal Debtor upon the Coun. 
SC. decreed ter Bond, and had Judgment, and took him in Execution; but he was dif. 
that B. charged upon the 101. Act. Then A. exhibited a Bill againſt B. to haye 
je ems con- Contribution, C. being dead inſolvent ; and it was decreed, that he ſhould 
— and have Contribution. Fin. R. 15. Mich, 25 Car. 2. Hole v. Har- 
not a zd Part riſon. 

only. — | 


Fin. R. 203. S. C. decreed accordingly to pay a Moiety.—S, P. decreed 5 Car. 1. Chan. Rep. 24. i 
the Caſe of Peter v. Rich. nn J 5 P. 34 u 


(D) Surety, How far relieved in Equity. 


I. Man was Surety for another for Debt, and he and others were 
bound to ſave him harmleſs ; and after the Surety paid the Ms 

ney, and ſued them who were bound; and pending this, /e origind 
Debtor brought a Subpana in Chancery, alledging that before the Obliga- 
tion made he deliver'd Goods to the Surety for his Indemnification, and 
pray d a Reftitution, and that he be not charged; and the Plainrittpray'd 
an Injunction againſt the Defendant, that he ſhall not proceed at Com- 
mon | pony But becauſe the Defendant ſaid, that theſe Goods were deliver 
for another Cauſe, and ſo made 'Tirle ro them, the Injunction was denied, 

Br. Conſcience, &c. pl. 20. cites 16 E. 4. 9. | 

A Surety 2. The Plaintiff became bound with Defendant's Father for Payment q 
ww gs Money at a Day, which the Plaintiff ſuppoſed had been paid accordingly, 
Bond is cn. but it was not. The Father dies three Years after, upon whoſe Death 
tinued tewelve the Obligee puts the Bond in Suit againſt the Plaintiff; bur in reſpect the 
Years, with- Bond was continued without the Plaintiff's Privity, the So ( having a 
2 pot 2 good Eſtate from his Father) and the Feoffees, to whom the Son had 
Joch. 28% convey*d thoſe Lands in Truft, tvere ordered to ſell thoſe Lands for Pay- 
Cites 12 fac ment of the Father's Debrs. Toth. 279, 280. cires 10 and 11 Jac, Ii. a. 


fo. 81. | 1 ni 
a 1 fo. 664. and 728. Saunders v. Churchill and Smith. 


Nelſ. Chan. 3. The Heir of a Surety, where the Bonds are continued without tir 
as oh $ C Privity of the Surety, relieved. Toth. 280. cites Mich, or Hill. 5 Car. 
* viz, Moile v. Dom. Roberts. 


About 18 a 


Years before the Bill filed, Moile the Father became hound with one Roſecarrock in a Bond of 200 l. con- 


dition'd for the Payment of 1001. to the Lord Roberts, the Defendant, ar a certain Day long ſince we" 
Afterwards the Defendant purchaſed Lands of the ſaid Roſecarrock, to the Value of 5001. which Parchaſ: 
was made about 4 Years before Roſecarrock's Death. After his Death, the Plaintiff took out Adminiſtra- 
tion to him; and being ſued upon this Bond, exhibited his Bill for Relief. And in regard of the An. 
tiquity of the Bond, and for that Roſecarrock himſelf was never ſued in his Life time, it was preſumed 
that the Defendant did dedu## the Debt out of the Purchaſe-Money ; and notwithſtanding there were "0 


Proofs made of the Payment of the Money, the Court decreed, that the Defendant ſhould be reſtrain d 
from proceeding at Law on the Bond. 


Where a 4. A. was bound as Surety for B. and the Debt was recover'd againſt 
Swrety pays ® A,—A. having 20 Counter-bond, brought his Bill to recover the Debt and 


bas v3 Gun. Damages againſt B. which was decreed accordingly by Lord Covent!): 


ter-Bond, by N. Ch. R. 24. Ford v. Stobridge. 
the Cuſtom of | 


the City of London he ſhall maintain an Action againſt the Principal. Vern. 456. Paſch, 1687. Lay® 
v. Nelſon, 
5. J 


* 
4 
. 
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5. J. S Grandtather of T. S. the Detendant, and whoſe Heir and 
Fxecucor the Detendant 1s, became bound with A. the Father of B. the 
Plaintiff, and whoſe Heir B. is, in ſeveral Bonds, as his Surety for 40007. 
A. convey'd the Manor of C. Ly way of Mortgage to F. S. to counter-ſecure 
him againſt the ſaid Bonds for 4000 /. A. prevail'd with J. S. to become 
bound with him afterwards for 2000 J. more. Then A. paid off 15001. of 
the 40001. The Bill was to be admitted to redeem upon Payment of 
what | S. or the Detendant himſelf had paid off, or been dampnified by 
the Bonds for the 4000 1. and what remain'd unpaid of the 40001. And 
the Queſtion was, Whether rhe Plaintiff, (inaſmuch as there was no 
Agreement proved, that the Mortgage was to be a Security to J. 8. 
againſt the Bonds tor the 20001. as well as thoſe for 45950 1.) thould be 
Aamitted to redeem upon Payment of the 4000 l. without the 2000 l. 
Decreed, That if the Plaintiff will redeem, he muſt ſave harmleſs the 
Defendant, as well touching the 20001. as the 40007. upon this Rule, 
That he that will have Equity to help where the Law cannot, ſhall do 
Equity to him againſt whom he ſeeks to be relieved. The Counſel for 
the Plaintiff ſaid, It was a juſt Decree. Hill. 1667, Upon an Appeal to lt 
the Lord Keeper Bridgman, the Decree was confirm*d. Chan. Caſes, 97. j 
Hill. 19 & 20 Car, 2. in Canc. St. John, Eſq; v. Holford Baroner, and \ 
others. | 

6. Plaintiffs in 1694. were bound as Sureties for B. and had Counter- 9 
Bonds. B. the Principal was afterwards arreſted, and the Defendant his A 
Brother became his Bail, and Fudgment was obtain'd againſt the Bail. The | 
Plaintiffs being ſued on the original Bond, were forced to pay the Money; 
and now brought their Bill to have the Fudgment obrain'd againſt the Bail 
aſſien'd unto them, in order to be reimburſed what they had paid. Per 
Lord Chancellor: The Bail ſtand in the Place of the Principal, and 
cannot be relieved on other 'Terms than on Payment of Principal, In- 
tereſt, and Coſts ; and the Sureties in the original Bond are not to be 
contributary. And theretore decreed the Judgment againſt the Bail ro 
be aſſign'd to the Plaintiffs, in order ro reimburſe them what they had 
paid, with Intereſt and Coſts. 2 Vern. 608, 609. pl. 546. Paſch. 1708. 1 
in Canc. Parſons and Cole v. Dr. Briddock, & al. Y 

7. Per Cowper, C. Where a Perſon is Security in a Contract, there is F 
a joint Contratt, that the Principal ſhall indemnity his Security; and the | 
Ground of Equity is, that when the Money is due, the Equity ariſes. 
But Sir Thomas Powis ſaid, that one may exhibit his Bill before the time F 
of Payment ; but where the Land, or Land and Perſon are both Security, l 
the Eitate ſtands at Stake to enable the Principal to owe it, as well as ö 
the Security to pay it, or borrow it thereon. And the Contract of the 
Security is, that he thall continue to owe it on the Credit thereof, and | 
not to go to Gaol the next Day; tor even in a perſonal Security, you } 
muſt the next Day apply for a Reimburſement, tor what was Equity one | 
Day, is Equity the next. G. Equ. R. 69. Paſch. 7 or 9 Ann. in Caſe of | 
Hungertord v. Hangerford, 
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(E) Surety favour'd, How; to enable him to recover Se (C3(D) 
his Debt. 


. A Seiſed of Lands in Fee, was made Receiver by the Maſter of 

* the Rolls of an Infanr's Eſtate, and enter'd into a Recognizance 

to the Maſter of the Rolls to account yearly, and B. and C. join'd as Sure- 
es. Afterwards A. married, having ſettled Part of the Land on his Mife . 4 
bef ons Marriage in Jointure, — Notice of the Recognizance to be 
oy | e er 


*- 


2 06 Surety of the Peace. 


her Friends. A. deviſed all his real and perſonal Eſtate to B. and made 

him Executor, and died. It was decreed by the Maſter of the Rolls 
That all the perſonal Eſtate of A. ſhould be firſt applied to ſatisfy the 
Recognizance, 2dly, The Land deviſed to B. the Surety, the Deviſe 
being Wer and the Wife a Purchaſer, 3dly, The Jointure Lands, 
the Jointreſs claiming under A. can be in no better Caſe than A. wy, 
Bur it the Lands deviſed are ſufficient, then the Bona Paraphernali, 
ſhall be enjoy'd by the Widow; but if inſufficient, then the Bona Pa. 
raphernalia muſt be ſubject before the Sureties Lands ſhall be extended. 
2 Wms's Rep. 542. Trin. 1729. Tynt v. Tynt. 

2. And tho, in Caſe of a Recognizance to another Perſon, the Foin 
treſs ſhould get an Aſſignment, and extend it at Law, it was held by the 
Maſter of the Rolls, That even at Law the Sureties might have an A. 
dita Onerela, inſiſting, that all the principal Cognizor's Lands, either 
in his own or the Hands of his Alienees, ought to be liable before any 
of the Sureties Lands be extended, notwithſtanding it was objetted, 
that ſhe was a Purchaſor without Notice. 2 Wms's Rep. 543. Trin. 
1129. in Caſe of Tynt v. Tynt. 

3. A. recover d in the Court of Lynn againſt B. and when he was going 
to take out Execution, B. offer d to give him a Note for the Money, and ty 
get one to join in it as Security with him; which was done accordingly, 
After this A. commenced another Action againſt the Security, and recover, 
Upon which the Security paid the Money, and now brought his Afia 
againſt the Principal for 24 much Money laid out to his Uſe. This Matter ap- 
pearing at the Trial, the Defendant's Counſel excepted, That the 
Action would not lie. But Lord Raymond, who far as Judge of Aſſue, 
was of Opinion, That it would. Accordingly the Plaintiff proceeded 
in his Evidence. 2 Barnard. Rep. in B. R. 26. Trin. 5 Geo. 2. Mor- 
rice v. Redwyn. , 


For more of Surety in 9 ſee Ball, and other Proper 
Titles. 


Surety of the Peace. 


(A) Lies for, or againſt whom. And in what Caſes. 


8 Peace. Contra it he be afraid of Impriſonment ; for he ſhall have 
a ted the Falſe Impriſonment. Br. Peace, pl. 22. cites 17 E. 4. 4. 

better Opi- ; 3 : 4 
nion, that he who is threatened to be impriſoned by another, has a Right to demand Surety of t 
Peace; for every unlawful Impriſonment is an Aſſault and Wrong to the Perſon of a Man; And the 
Objection that one wrongfully impriſoned may recover Damages in an Action &c. and therefore n 
not the Surety of the Peace, is as ſtrong in the Caſe of Battery as Impriſonment, and yet there 1599 
Doubt but that one threatened to be beaten may demand the Surety of the Peace. Hawk. Pl. C. 127. 


Gap. 60. 8. 7, 


Serjeant 1. I. a Man is afraid 2 wp Jae by J. S. he ſhall have Surety of the 


2. The 


— ts 


Surety of the Peace. 107 


* 
3 


2. The Writ of Surety of the Peace lies When a Man is in Fear or Doubt It ſeems a- 
at another will beat or aſſault him, and lies properly where one Man 1 
does threaten another Man to kill him, beat him, or aſſault him; then may 1 
he come into the Chancery, and pray to have ſuch a Writ unto the She- juſt Cauſe to 
ritf, F. N. B. 79. (G) fear that 


another <vill 
zurn tis Houſe, or do him a corporal Hurt, as by Killing or Beating him, or that he will procure others to 
4 him ſuch /iſchief, he may demand the Surety of the Peace againſt ſuch Perſon. Hawk. PL C. 127. 
Cap. 60 . | 


z. If the Husband threaten his Wife to beat or to kill her, ſhe ſhall have Hawk. Pl. C- 

s W ri F 127. cap. 60. 
this Writ. F. N. B. 80. (F) a 418 
It is certain that a Wife may demand it againſt her Husband threatning to beat her outrageouſly, and 
that a Husband alſo may have it againſt his Wife; and Cites Dalt. cap. 98. Lamb. 78. Crompt. 133. b. 
F. N. 6. 80 (F) and * 3 Lev. 128. 5 

* This is mi (printed, and ſhould be 2 Lev. 128. Hill. 26 & 27 Car. 2. B. R. and is the Caſe of 
The King v. Ld. Lee, who upon a Habeas Corpus granted upon Affidavits of ill Uſage, Impriſon- 
ment, a d Danger of her Life (as had been done before in Sir Philip Howard's Caſe) brought his 
Wite into Courr, where they charged each other with Unkindneſs; and ſhe being in Court, made 
Cath that ſhe went in Danger of her Life by him, notwithſtanding ſeveral Affidavits were made in 
Curt ro the contrary, viz. of his good Uſage, the Court intended to have bound him with Sureties, 
according to F. N. B. 80 & 239. () but they declared that they could do no more than to bind him, 


and not to remove her from him. | 

+ This likewiſe ſeems miſprinted, and ſhould be 238. (E) the laſt Paragraph. 

A Woman may have the Peace againſt her Baron for unreaſonable Correction. Mo. $74. pl. 1219. in 
Sir Tho, Seymour's Caſe. Godh. 215. pl. 307. Mich. 11 Jac. in C. B. ins. C. accordingly. 

A Matter being before the Court of Chancery, relating to Husband and Wife, and the Court being 


informed of his ill Uſage of her, a Supplicavit de Bono Geſtu was granted. 2 Vent. 345. Trin. 32 
Car. 2. Sir Jerom Smithſon's Caſe. 


4 Serjeant Hawkins ſays, It ſeems agreed at this Day, That 4/0 Per- 
ſoas whatſoever under the King's ProteFion, being of Sane Memory, whe- 
ther they are natural and good Subjects, or Aliens, or attainted of Treaſon 
&c. have a Right to demand Surety of the Peace. But that it has been 
queſtion'd whether Fews or Pagans, or Perſons attainted of Præmunire, 
havea Right to it, or not, Hawk. Pl. C. 126. cap. 60. S. 2, 3. | 

5. There is no Doubt but that Surety of the Peace ought, upon a juſt 
Cauſe of Complaint, to be granted by any Fuſtice of Peace againſt any Per- 
ſon whatſoever nder the Degree of Nobility, being of Sane Memory, whe- 
ther he be a Magiſtrate or a private Perſon, and whether he be of full Age, 
or under Age &c. Bur Infants and Feme Coverts ought to find Surety by 
their Friends, and not to be bound themſelves ; and the ſafeſt Way of 
proceeding againſt a Peer, is by Complaint to the Court of Chancery, or 
king's Bench. Hawk. Pl. C. 12. cap. 60. S. 5. 


ü 


(5) How obtained and granted. And Puniſhment of se (p. 
wrongfully obtaining it. Sh 


I, B* the ancient Courſe of Law, a Man ought to take his Oath upon 
a Book, before he have this Writ, before a Maſter of the Chancery; 

but now they uſe to ſue forth ſuch Writs by their Friends, who will ſue 
lor them without any Oath made; and the ſame is ill done, becauſe they 
are many Times ſued more for Vexation than for any good Cauſe; and 
the Juſtices of B. R. will not grant any Writ for Surety of Peace, with- 
Out — Oarh that he is in Fear of corporal Damage. And the 
Juſtices of Peace ought not to grant any Warrant at the Suit of any one, 
to find Sureties of Peace, if the Party, who does require the ſame will 
76 take his Oath that he requires the ſame not for Malice, but tor the 

alety of his Body. F. N. B. 79. (H) 6 
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2. 21 Fac. 1. cap. 8. S. 2. Enacts, That Proceſs of the Peace or Gi 
Behaviour, to be granted out of the Chancery or B. R. ſhall be void, unleſs 


ſuch Proceſs be granted upon Motion made in open Court, and upon Declara. 


tion in Writing, upon their corporal Oaths by the Parties which ſhall 22 
ſuch Proceſs, of the Cauſes for which ſuch lay + ſhall be granted, and un. 
leſs ſuch Motion and Declaration be mentioned to be made upon the Back of thy 
Writ, the ſaid Writing there to be entered and remain of Record; and if i 


ſhall afterwards appear to the Court, that the Cauſes expreſs'd in ſuch ri. 


ing be untrue, the fudges ſhall award Coſts and Damages unto the Parties 
grieved ; and the Parties ſo offending may be committed until they pay the ſaiq 
Cofts and Damages. 

S. 3. All Writs of Superſedeas to be granted by either of the Courts aforeſaid 
ſpall be void, unleſs ſuch Proceſs be granted upon Motion, and upoa ſuch Sure. 
ties as ſhall appear on Oath to be aſſeſs d at five Pounds Lands, or ten Pound; 
in Goods, in the Subſidy-books, which Oaths, and the Names of ſuch Sure. 
ties, with the Places of their Abode, and where they ſtand aſſeſs d, ſhall ls 
entered of Record; and unleſs it ſhall alſo appear to the Fudges, that the Pre. 
ceſs of the Peace or Good Behaviour is proſecuted by ſome Party grieved. 

S. 4. The Fudges of the Courts aforeſaid, upon Proof of any Miſdemeanr; 
committed in the obtaining of Writs of Superſedeas, or procuring Surety, may 
likewiſe puniſh the falſe and inſufficient Sureties, and the Procurers theredf, | 


. as ſuch Puniſhment extend not to Life or Member. 


3. It was ſaid by the Court, that if an Offender be brought before a 
Juttice of Peace, the Party ought to tender Sureties ; and it doth not be. 
hoove the Juſtice to demand it. Noy 70. Colme v. Frome. 

4. Every Juſtice of Peace is bound to grant it upon the Party's giving 
him Satisfaction upon Oath that he is actually under Fear that ſuch a one 
will burn his Houſe, or do him corporal Hurt, or procure others ſo to 
do, as by killing or beating him; and that he has ju Cauſe to be ſo, by 
Reaſon of the others having threaten'd to beat him, or lain in wait for 
that Purpoſe ; and that he does not require it out of Malice, or for Vexatim. 
Hawk. Pl. C. 127. cap. 60. S. 6. 1 


(c) Taken. How, and by whom. 


t. IT is a common Opinion, that the Security which the Sheriff ought 

to take of the Party who ought to find Sureties for the Peace, 
ought to be taken by Bond, that is to ſay, to bind the Party and his Sure- 
ties by Bond, that he keep the Peace, and that he burn not the Houſes 
&c. But now after the Statute of 1 E. 3. cap. 16. which appoints that 
certain Perſons ſhall be aſſign'd in the Chancery to keep the Peace, ber 
are other Forms of Writs for the Eaſe of the People who will have the 


Peace againſt other Perſons, which Writs ſhall iſſue out of the Chancery 3 


and ſome of them are directed unto the Fuſtices of the Peace, and unto ih: 
Sheriff, and ſome are directed unto the Sheriff only. F. N. B. 80. (C) 

5. It a Man be in Variance with other Men, and he is in Doubt that 
Damage or Hurt will come unto. him, or his Servants or his Goods, by Reaſon 
of this Variance, then he ſhall have a ſpecial Writ againſt them, directed to 
the Sheriff, that he cauſe them to find Security that they do not damage or 
hurt the other in his Body, or his Servants, or other his Goods, in a 
certain Sum &c. And if they will not find Security, that then he ar. 
reſt them and keep them in Priſon until they will find Sureties; And 
that the Sheriff certify all that is done upon the ſame into the Chancery, 
upon Pain &c. as it appears by the Regiſter. And that Security ought 
ro © * by Recogmizance, as it ſeems; Tamen quære. F B. 
80. f 3 5 


(D) Proceed- 
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Surety of the Peace. log 


( D) Proceedings after the Writ granted. 


1. HEN a Man has purchaſed Writ of Supplicavit, directed unto If one who 
the Juſtices ot Peace, or the Sheriff, or both, then he againſt fears that 
whom the Writ is ſued, may come into the Chancery, and there find Sureties ray”. of 
that he will not do Hurt or Damage unto him that ſues the Writ, and N 3M 
then he ſpall have a Writ of Superſedeas out of the Chancery, directed un- 5 


manded a- 


to the Juſtices of Peace, or the Sheriff, or one of them, reciting how gainſt him, 


that he has found Sureties in Chancery according to the Writ of Supplicavit, _ Surety 
and reciting the Writ ot Supplicavit, and the Manner of Security that he . -e 


- | . a ne uſtice of 
hath found, and the Sum ot Money in which they are bounden, com- Uh Peace of 


manding the Fuſtices and Sheriff that they ſurceaſe to arreſt him &c. or com- the ſame 
pel him to find Sureties &c. And if they have arreſted him for that County, ei- 


Cauſe, and for no other, that then they deliver him &c. And if the re 


. or after a 
Party who ought to find Sureties, cannot come into the Chancery to find Warrant is 


ſuch Surety, then his Friead may purchaſe a Superſedeas in the Chancery iſſued a- 
for him, reciting the Writ of Supplicavir &c. and that ſuch a one and ainſt him, 
ſuch a one are bounden for him in the Chancery in ſuch a Sum, that he hae . 
ſhall keep the Peace according to the Writ of Supplicavit. And the perſedeas 
Writ ſhall be directed unto the Juſtices of the Peace and Sheriff, that from ſuch 
they, or ſome of them, take Surety of the Party himſelf, according to 28 
the Writ of Supplicavit for to keep the Peace &c. and that then they gig 
ſurceaſe to arreſt him; and if they have arreſted him for that Cauſe, that him from 


then they deliver him. F. N. B. 81. (A) Arreſt from 


any other 
Juſtice, at the Suit of the ſame Party for whoſe wc, te has gion ſuch Surety. Alſo itis ſaid, that 
e 


an Appearance upon a Recognizance of the Peace, may be ſuperſeded by finding Sureties in the Chan- 
cery or King's Bench ; but this Cuſtom having been often abuſed, therefore the Statute of 21 Jac. 1. 
cap. S. was made, [which ſee at (B) pl. z.] Hawk. Pl. C. 128. cap. 60. S. 14. 


2. Sometimes the Writ of Supplicavit is made returnable into the Chan- 
cery at a certain Day; and if it be ſo, then if the Fuſtices do not certify the 
Writ, nor the Recognizance, and the Security which is taken, the 
Party who ſued the Supplicavit hall have a Writ of Certiorari, directed 
unto the Juſtices of Peace, to certify the Writ of Supplicavir, and what 
they have done thereupon, and the Security which is found &c. and ſo 
the Party ſhall have ſuch Certiorari unto the Pres of the Peace, to 
certity the Security taken upon Supplicavit, altho* the Writ of Suppli- 
cavit be not returnable in the Chancery. F. N. B. 81. (B) - 

3. It a Man demands Surety of Peace in the County againſt any Man, he 
ſhall find Sureties in the County betore the Juſtices ot the Peace &c. He 
who demands the Security may ſue a Writ of Crtiorari, directed unto the 
Fuſtices of Peace, to remove the Surety of Peace, and the Recognizance 
taken thereupon, and to certify that Recognizance and Security taken, 


no Seals of the Fuſtices of Peace, or one of them, F. N. B. 
3 "JEN . 


— — 


(E) Breach what, and puniſhd how. 


f 


I. G das of the Peace is not broken without Affray made, or Battery, bur 
J Surety de bene Gerendo may be broken by a Number of People, and by 
their Harneſs &c. Br. Surety, pl. 12. cites 2 H. 7. 2. ws 


* | 2. But 
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Surety of the Peace. 


Br. Pledges 
pl. 17. cites 
S. C. 


2. But it was held, that he who is bound to the Peace, ought to de. 
mean himſelf well in his Behaviour and in Company, not doing any thin 
which ſhall be a Cauſe of breaking 7 the Peace, or putting the People in 
Dread, Fray or Trouble; And ſo it ſhall be intended of all concerning 
the Peace, but not in miſdoing of other Things which do not concern 
the Peace. Br. Surety, pl. 12. cites 2 H. J. 2. | 

3. It a Man has ſued a Writ againſt one directed unto the Sheriff, and 
the Sheriff take Security of him to keep the Peace, and afterwards 
he breaks the Peace againſt him who demanded the ſame ; he who de. 
manded the Surety ot Peace ſhall have Attachment againſt him who 
found this Surety. F. N. B. 80. (A) | 
4. And upon this Writ the Plaintiff ſhall recover Damages, and the 
104 ſhall be fined for his Contempt, if he be found guilty. F. N. B. 

o. (A 


(F) Caſes relating thereto. 


1. Reſpaſs by Bill, where the Defendant came Verſus Curiam Regis of 
C. B. to have Anſwer in a Plea of Land, there came the Defen- 
dant and aſſaulted, wounded, and menaced him, ſo that hedurſt not carry his 
Charters and come without great Coſts, In contemptum Regis, contra Pacen 
& ad damnum &c. & tam pro Rege 00m pro ſeipſo ſequitur by 
Bill in C. B. and the Detendant pleaded Nor guilty ; and the De. 
fendant was compelled to find Pledges of his Good Behaviour and 
the Peace, and that he ſhould do nothing to the Plaintiff privately nor 
rah by himſelf nor by others &c. Br. Surety, pl. 11. cites 30 al 14 
2. In Surety of the Peace againſt a Prior or Abbot, he himſelf ſpall le 
bound with the Surcties ; But it it be Chanon or Monk, the Sureties only 
ſhall be bound for him. Br. Surety, pl. 9. cites 36 H. 6. 23. 

3. Where a Man finds Surety to keep the Peace, and has Day Menſe Paſche, 
he ought to appear at the Day tho” the Party who demands the Peace does 
not appear; otherwiſe he ſhall forfeit his Bond; contra in Action between 
Party and Party; The Defendant who is bound to appear upon Capias 
to keep his Day, ſhall not forfeit his Bond by his Default, if the Plain- 
tiff does not appear at the ſame Day. Br. Surety, pl. 10. cites 39 
H. 6. 26. 

4. In Writ of Privilege at London out of B. R. the Sheriff of London 
return'd inter alia, that the Party was arreſted for Surety of the Peace, and 
therefore he who took the Peace was demanded in Bank, and if he did nut 
come the Priſoner ſhould be diſcharged of the Surety of the Peace; Bu. 
he came and demanded Surety of the Peace, the Surety of the Pokey 
be granted to him in Bank ; But the Surety in London ſyould be diſcharged, 


Br. Surety, pl. 13. cites 2 H. 7. 4. 
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| (G) Pleadings. 


I. W HEN a Juſtice takes Surety ſor the Peace, it is not ſufficient 

to ſay, that I. N. invenit Vaftcientem ſecuritatem de Pace, with- 
out naming the Names of the Surety and their Sums, but he ought to name 
their Names and Sums. Br. Surety, pl. 13. cites 2 H. J. 4. 


For more of Surety of the Peace in General, ſee Good Behaviour, 
Supplicavit, and other Proper Titles. 3 
urmil⸗ 


111 


Surmiſe and Suggeſtion. 


(A) In what Caſes ſufficient. 


= : HO' no Proceſs be awarded againſt the King's Debtor, yer if he be 
. preſent in the Exchequer, he Hall anſwer to the King immediately; 
per Ludlow. Per Fitzjohn, in Caſe that it appears of Record that he is 
Debtor to the King, then he ſhall anſwer, but not upon Surmiſe or Sug- 
WS gcttion ; but there he ſhall come by Proceſs. Br. Surmiſe, pl. 26, cites 
10 All. 35. | 
4 2. Suggeſtion was made in Chancery, that the Prothonotaries of the Br. Surmile; [ 
King had grven certain Land to R. C. Grandfather to the Lord C. that now is, pl. 9. cites 8. bi 
„ Tail, and that R. Father of the Lord purchaſed Licence to infeoff Ne —_ | | 
certain Perſons of the ſame Land, and retook to him and Foan his Feme in Coty, 
Tail, the Remainder to his right Heirs, upon which Suggeſtion iſſued Scire 
aas io T. M. who had eſpouſed the Feme of R. if he knew any thing to ſay 
= why the King ſhould not have Reſtitution of the Iſſues of the Land during the 
Mage of the Heir who is now Lord C. in Ward of the King; who came and 
aa, that the Scire facias is not founded upon any Record or Office but upon 
= S:1772/tion, and tender d a Demurrer, Et non Allocatur; by which he would | 
have taken Advantage of the Warranty made by the Feoffor, Bur it was | 
ſaid for the King, that becauſe the Licence was obtained in Deſceit of the 
King, he not perceiving his Right, this cannot diſcontinue the Revenue i 
of the King, and therefore the King ſhall have the Ward, and the Meſne 1 
Iſſues ; and by Award the Baron was charged of Iſſues in Right of two 
Parts and diſcharged of the third part; For ſhe has thereof Cauſe of 
Dower : And fo ſee that Suggeſtion or Information ſhall ſerve in Lieu of 
an Office. Br. Surmiſe, pl. 30. (bis) cites 40 Aſſ. 36. 

3. And if the Land taiPd the Rever/ion to the King be recovered in Value 
againſt the Tenant in Tail, and he dies, his Heir within Age, yet the 
og fall have the Ward of the Heir. Br. Surmiſe, pl. 30. (bis) cites: 
40 Atl. 36. 

4. In Treſpaſs where the Defendant is returned 'in Iſſues upon the Di- ; 
frreſs, a Man cannot Surmiſe that he is dead and pray that the Proceſs ſhall RE 1 
ceaſe ; But this ong ht to come in by the Return of the Sheriff, and not by I! 
| Suggeſtion, Br. Surmiſe, pl. 15. cites 22 E. 4. 1. 4 

5. In Appeal, the Defendant confeſſed the Felony and took to his Ger- {| 
31, the Plaintiff made Suggeſtion that he was taten at his freſh Suit in | } 
Middleſex, whereupon the e wrote to Middleſex to inquire of the 4 


treſh Suit and found ir, and he had Reſtitution. Br. Surmiſe, pl. 21. } 
citeS2R. 3. 13. 


(B) In 


112 Surmiſe and Suggeſtion. 


5 


(B) In what Caſes ſufficient to ſupport Actions. 


* tend the Land, which Writ was not returned, and the Conuſor came 
and ſaid that Execution is made, and pray'd Venire Facias upon Audit 
Ouerelu; Aud it was granted to him upon this Surmiſe, notwithſtand. 
ing the Writ was not return'd. Br. Surmiſe, pl. 11. cites 39 E. 


I. 1 N. ſued Execution upon a Statute Merchant; and Writ 2 to E. 
7 


3. 30. 
2. If an Obligation is made bytwo, and the Obligee brings Action againf 
| the one, he may ſurmiſe that the other is dead or is an Infant, or is a Fay 
Covert, and ſo where the Obligation is made 7o two, and the one bring; 
the Action, he may ſurmiſe that the other is dead, or a Monk profeſſed, 
Br. Surmiſe, pl. 20 cites 32 H. 6. 30. 31. 

3. Attaint upon Conſpiracy brought againſt 2, and the one pleaded Ny 
guilty, and the other pleaded another Plea, and the Iſſue found againſt bith 
and the one alone brought Attaint, and atlign'd the falſe Oath in all tha 
was ſaid againſt him where they found Damages of 100 l. againſt both, and 
there the Plaintiff was compelld to abridge his Demand of the Damage, 
for thoſe are intire, and to proceed with his Attaint of the Principal, 
And there it was argued by diverſe, that he may make Surmiſe that th 
whole Execution was levied upon him, and ſo to maintain the Attaint alm 
of the whole; Et non allocatur; for itſhall be intended that the Execution 
was made as the Judgment is, and as it 1s ſued; and therefore Judg. 
ment was as above, that he ſhall abridge his Demand of the Damages; 
2 nota. And ſo it ſeems that ſuch Surmiſe ſhall not ſerve. Br. 

urmiſe, pl. r. cites 34 H.6. 30 & 35 H. 6. 19. 

4. A Man ſhall not have Writ of Melius Inguirendum upon Surmik, 
Br. Surmiſe, pl. 1). cites F. N. B. 255. 


(C) In what Caſes ſufficient to ſupport Action in 4 
Foreign County. 


1. IN Quare non Admiſit the Sheriff at the Diſtreſs return'd the Biſhop 
| Nihil, by which the Plaintiff ſaid that he had Aſſets in London, 
and pray'd Diſtreſs there, and had it. Br. Surmiſe, pl. 2. cites 3 H. 


85 . In Detinue the Defendant pray d Garniſhment, and had it, 2 Nihis 
were return d, and the Defendant ſurmiſed that the Garniſhee had Land i 
another County, and pray'd Proceſs there, and had it upon his Surmik. 
Br. Surmiſe, pl. 13. cites 6 E. 4. 11. 


„ 


— 


(D) In what Caſes ſafficient to inforce the doing a 
Thang. 


1. IF the Tenant in Aſiſe of Novel Diſſeiſin, obtains Writ to the Fuſtices ' 

I ſend it into B. R. and the * deliver it to the Tenant, and be fi. 
tains it, there upon Suggeſtion the Plaintiff may have Writ to take the 
_ of the 'Tenant to deliver the Record. Br. Surmiſe, pl. 4. cites 
1 Af. 14. 


2. Sug- 


Surmiſe and Suggeſtion. 


7 


2. Suggeſtion was made in B. R. hat F. S. was indicted of Felony in 
he County of D. before the 7 uſt ices of Peace, and was impriſoned for it in 
DD. and pray'd the Court to ſend for the Body of the Record, Knivet J. ſaid, 
We will not write without ſeeing the Record before us, but you may 
have Writ in Chancery to remove the Body and the Record before us. 
And fo ſee that they would not grant his Prayer upon Suggeſtion. Br. 
Surmiſe, pl. 10. cites 41 Atl. 22, 

z. Homine Replegiando; the Defendant avowed the Impriſonment of the 
as His Villein regardant &c. and the other ſaid that Frank &c. and 
co luue, and the Plaintiff ſuggeſted that the Defendant had taken his 

ole, and prayed Deliverance ; to which the Defendant ſaid nothing; by 
: nich it iſſuue to make Deliverance, and the Detendant took Exception 
WS hc Allegation of the Plainritt, ſaying that this is a Count without 
Original; Er non Allocatur; for it was faid that it was a Surmiſe, and 
not a Count, by which he had his Goods without Surety to re-deliver 
them to the Avowanr, if the Iſſue paſs'd for the Defendant. And per 
tor. Cur. The Attorney of the Defendant ſhall gage Deliverance well 
enough. Br. Surmiſe, pl. 12. cites 5 E. 4. 8. 

4. Matters of Record ought not to be fay'd upon the bare Suggeſtion or 
Surmiſe of the Party; but there ought to be an Affidavit made of the 
Matter ſuggeſted, to induce the Court to ground a Rule for ſtaying the 
Proceedings upon the Record. (Mich. 1650. B. R.) For the Law fa- 
vours not the Stopping of the Proceedings in Law, except there be very 
good Cauſe for it. L. P. R. 537. Tit. Suggeſtion. 


(E) In what Caſes ſufficient to inforce the doing a 
Thing. Pleading. 2 | 


I. IN Debt of 201. upon an Obligation, the Defendant pleaded Acquit- 

tance, that the Plaintiff had acquitted him of 20 I. due to him, for 
20 f. Rent bought by the Defendant of the Plaintiff ; and therefore the De- 
tendaut ſurmiſed in Fact, that the Plaintiff was ſeiſed of the 20s. Rent in 
D. and ſold it to the Defendant for the 20l. whith 20 l. is the ſame 
W 22 /.contained in the Obligation of which the Acquittance is made. And good 
Matter in intorcing the Acquittance; per tor, Cur. And the Plaintiff 
laid that he ſold to the Detendant 20 Acres of Meadow in D. for the 
20 |. tor which the Obligation was made, abſque hoc that the Obliga- 
tion was for the 20 1. which was for the 208. Rent, Priſt ; and the 
others e contra, and a good Iſſue. Br. Surmiſe, pl. 22. cites 3 H. J. 16, 


7 — 


(F) At what Time. After Judgment. 


[. I Dower the Tenant confeſs'd the Action, and the Demandant re- 
cover d, and after the Fudgment the Demandant ſurmiſed that the Ba- 

ron died ſeiſed, and pray'd Writ to inquire of the Damages, and had it after 

judgment; quod nora. Br. Surmiſe, pl. 16. cires 14 H. 8. 25. 
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But now in Action where Proceſs of Outlawry lies, he ought to give Addition to the Defendant; and 
this ſhall not abate the Writ. Contrary on the Part of the Plaintiff at this Day; Per Paſton for Lay; 
quod non negatur. Br. Nugation, pl. 2. cites 9 H. 6. 1. 

Action againſt J. N. and FE ſſoign was caſt D N. of D. and therefore was diſallowed; And ſole; 
that Surpluſage ſhall hurt on the Part of the Defendant ſometimes. Br. Nugation, pl. 24. cites 18 E. 44 


3 

4 

(A) In Pleadings. , 

S 

Br. Nuga- 1, FT Ormedon in Deſcender, and counted of a Gift made to one of i : 
on 1 9 Reverſion by Fine in Tail, the Remainder to his Auceſtor in Tai, 
cries: * and alleg' d Heiſin in his Anceſtor by Force of the Tail, and conveyed him. 
ſelf Heir, and the Tenant pray'd that he ſhew the Fine, becauſe he count- $ 

ed upon the Fine. But per Hill and Hank, He need not; for he ha 

ſhewed the Fine executed; and therefore it is only-Surpluſage, and a 

Thing to which you ſhall not have Anſwer; and ſo was the beſt Opi- g 

nion. Br. Nugation, pl. 4. cites 11 H. 4. 39. 1 

Surpluſage 2. Addition of Executor, Adminiſtrator, Carpenter &c. on the Part of the 4 
on $66 N Plaintiff, where he is not Executor, Adminiſtrator, or Carpenter, or if he 
2 3 be named F. N. of D. where be is of S. this is only Surpluſage, which 
dan ſhall fhall not prejudice, Br. Nugation, pl. 11. cites 9 H. 5. 5. 55 
abate the 3. Contrary on the Part of the Defendant in Action, where Proceſs Wn 
bc the of Outlawry lies; Note the Diflerence. Br. Nugation, pl. 11. cites WR 
Lach; Per 9 H. 5. 5. i 
Paſton for : t $ 
Law; qnod non negatur. Br. Nugation, pl. 2. cites 9 H. 6. 1. $ 


4. Debt by J. N. Adminiſtrator &c. or Executor &c. and counts of 4 
Duty due to himſelf, it is well; for this Word Executor or Adminittrs- 
tor is Nugation. Br. Nugation, pl. 18. cites 9 H. 5. 5. 

5. Entry in Nature ot Aſſiſe Fa Diſſeiſin done to his Father. Ful. 
thorp pleaded Actio non; tor your Father, whoſe Heir you are, i. 
feoff d us in Fee without Condition, and gave Colour. Newton faid be 
inteoff'd you upon Condition &c. and for the Condition broken he r- 
enter*d, and was ſeiſed till by you diſſeiſed; and held a good Plea and 
good Conteſſion, and avoiding, notwithſtanding that the 9 * al- 
leg'd the Feoffment to be without Condition; for thoſe Words (wit hu 
Condition) are void, unleſs the Defendant claims by the Condition to hate 
the Land by the Performance ot it; by which the i that le 
infeoff d him /imply, abſque hoc that he infeoff'd him upon Condition, prov! 
&c. Br. Conteſs and Avoid, pl. 45. cites 9 H. 6. 55. 

Br. Obliga- 6. Solvendum to the Obligor in an Obligation, is Surpluſage. Br. Nu- 


tion, pl. 47. gation, pl. 19. cites 4 E. 4. 
Cites 4 E. 4. 


* 7. Debt againſt the Provoſt and Scholars of a College in Cambridge, li- 


cauſe T. M. late Provoſt, Predeceſſor of the Defendant, and the Scholars U 
F. their Servant, bought 2 Bells of the Plaintiff for 401. here at London, 
where the Action is brought, which came to the oj and Profit of the Cu. 
lege aforeſaid ; and after 7. M. was removed from the Provottſhip, and 1. 
Defendant was elected and made Provoſt, and the Defendant, being olte? 
* All the Tequeſted, did not pay. And, by ſome Juſtices, the Buying of the Pro. 
Editions of voſt and the * College cannot be good; nor by the Abbor and 1 


Brook are 
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— 


i Dean and Chapter, Baron and Feme; for it is only the Buying of the (Contract); 
pean, Provoſt, Abbot, or Baron, tor the others thall not be but as dead but it ſeems 


—_: : . {-printed 
perſons in the Law. And by ſome Jultices the Contract is good, and P''-P 
; al be intended the Bargain only ot the Provoſt, and the Name of the A 
Jcholars is not but Surpluſage; for the Contract of the Provoſt, and the agreeable to 


nin; to the Uſe of the College, is the Effect of the Matter. Br. Corpo-! __— 


WS ions, pl. 53- cites 5 E. 4. 70. L. Sto 


7747061 


38. Detinue of Charters againſt F. N. Son and Heir of F. NM. and counted Contra in 
Wo Bailment made by the Plaintiff to the Defendant ; who ſaid, that he is — N 
„ and Heir of W. and not Son and Heir of F. N. Per Moyle; this is „ i w. 

90 pPlea, becauſe it is of his PS Mon, and not brought againſt him as Heir, azainſt him as 
and ſo it is Surpluſage ; as in Treſpaſs, De ſon tort Demeſne is no Plea, Heir. Br. ibid, 


WS Br. Traverſe per &c. pl. 235. cites 10 E. 4. 12. 


9. Writ of ng upon 5 R. 2. That he enter'd into ſuch Land, which 

N. gave to him in ail ; and by Award of the Court thoſe Words (which 
M. cave 10 him in Tail) were ſtruck out; quod nota, for Surpluſage. 
br. Nugation, pl. 15. cites 15 E. 4. 2 


10. But where in Aſiiſe of Rent, if the Plaintiff makes Title in his Plaint 
4 Rent-Charge, the Detendanrt thall anſwer to it; for this is material. 


Vote, the Difference. Br. Nugation, pl. 15. cites 15 E. 4. 24. 


11. I Debt upon a Bond, it the Plaintiff counts that the Defendant 
naade it when he was of full Age, the Defendant may plead Nonage, with- 
i travenſiug the full Age; tor this is not material, nor uſual in the 
Count; per Littleton. Br. Nugation, pl. 15. cites 15 E. 4. 24. 
12. Surpluſage is 20 Bar nor Eſtoppell. Arg. Godb. 380. in Brooker's 
= Caic, cites 9 E. 4. 24. 7 E. 4. 19. 
= 13. In Zreſpaſs the Plaintiit declared, that the Defendant vi & armis Cro. E. 18;, 
broke his Cloſe and enter'd; and Blada tritici &c. conculcavit & con- Pl. C. Paſch. 
ſumpfit, nec non herbam ſuam &c. pedibus ambulando conculcavit & eee 
conſumpfit continuando tranſgreſſion' præd' quoad depaſturationem, = 
conculcationem &c. Herbz &c. The Plaintift had Verdict. And ir 
was aſſigned tor Error, that the Plaintiff ſuppoſed a Continuance of the 
Treſpaſs in depaſturing of the Graſs, whereas nothing of that was mention'd 
before; for the T-2ſpaſs was laid in conculcatione & confumptione Her- 
bx, pedibus ambulando. But this was held to be Surpluſage, and the 
Judgment was affirm'd. Mo. 684. 2 944. Mich. 32 & 33 Eliz. in the 
y 


Exchequer-Chamber. Short v. Hellyar. 


14. When a Man meddles with a Thing which is but Surpluſage, which 2 Bulſ. 174. 
he needed not to do, he mu/# recite the ſame ſubſtantially; otherwiſe his * 4 ny 
Plea will be vitious. Per Coke Ch. J. Godb. 248. pl. 345. in Sir Chri- by Gabe: * 
ſtopher Heydon's Caſe, cites 4 Rep. Palmer's Caſe, ; 


and that if 


| | he commits 
any Contrariety in this Recital, this Writ ſhall abate ; and ſaid, that to this Purpoſe it appears at large 
in Pl. C. 84, 85. in Partridge and Croker's Caſe. . 


. 1s. It is Surpluſage for a Plaintiff in Treſpaſs to make a Title to himſelf 

8 1 Declaration. 2 Bulſt. 288. Mich. 12 Jac, Willamore v. Bam- 
ord. | 

16. An Action of Treſpaſs brought, and a Conti nuando of the Treſpaſs 
unto the Day of the ſuing forth the Plaintiff *s Original, to wit, the 20th 
Day of November, which Day was after the ſuing forth of the Original. 
And becauſe the Jury gave Damages for the whole time, which ought 
not to be, it was moved, thar the Judgment upon the Verdi& might 
ſtay ; but by the whole Court the Viqelicet was held idle, and Judgment 
my tor the Plaintiff, Brownl, 234. Hill. 13 Jac. Forreſt v. 

adle. | 


17. In Treſpaſs for taking his Horſe, the Defendant pleaded, that J. H. Brownl. 235. 


was ſeiſed in Fee, and granted a Rent &c. for which he diſtrain'd f 8 
| | he 
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1 _ Surpluſage. 


was of Opi- The Plaintiſf replied, That before the Grant of the Rent, W. H. was ſeiſea 
nion, that it 0 had Iſſue F. H. the Elder, and F. H. the Younger ; and that he deviſc 


hos netw® his Lands to his ſaid 2 Sons in Tail, and died; and that J. H. the Eldeft 
y the Sta- | p a 
tare of j eo. died vt hout Iſſue ; and that F. H. the Jbunger had Iſſue A. H. and did, 
fails, and the aud that the ſaid A. H. gave Leave to the Plaintiff to put in his Hor(: 
Word (Pa- a4 [que hoc, quod pred. J. H. Pater, was ſciſed in Fee, prout Ec. Upon Iſſue 
od Tol * © ir was tound for the Plaintiff, It was objected, that here was no Iſſue 
ment was At all, becauſe the Deſendant had not pleaded quod J. H. Pater was 
ven for the ſeiſed in Fee, as the Traverſe was. But the Plaintiff had Judgment; 
Plaintid, {or tho' Pater be added, yet the Words, without Pater, bind it to that 
Perſon, that the Defendant had pleaded ; and that (Pater) is bur John, 
and can do no Hurt, eſpecially ſince it may ſtand true that he was Pater 
as it it had been travers'd ab/qre Hoc quid predigus F. H. Generous, &. 
otherwiſe it it had been ab/que hoc quod pred. W. H. which could not 
be taken tor the ſame Perſon. Hob. 116. pl. 144. Trin. 14 Jac. Black. 

tord v. Alkin. 


So in Debt 18. In an Action of Eſcape againſt the Sheriff, upon a meſne Procek, 


upon a Bond we : 
N the Deſendant pleaded, that he had taken the Party upon a Latitat; 


„ and that in bringing of him from 1//ington prædicto he was reſcued, and 
the Defen- ſo returns the Reſcue; and Exception taken to the (Prædicto) becauſe 


dant pleads there was zo Ming ton mention'd before. But Coke Ch. J. held, that the 
_ _ (Prædict.) was Surpluſage, and idle; and Judgment was enter'd again 
r replies. the Plaintiff, 3 Bulſt. 198, 199. Trin. 14 Jac. Proby v. Lumley, 


and ſets out 


an Award, That the Defendant ſhould pay to the Plaintiff 66 1. at the Houſe of the Plaintiff ud $- 
weroak prædiclum, and aſſigns a Breach in Non-payment. And Exception was taken to the Prædictum, 
becauſe there was no Sevenoak mention'd before; but reſolved, that the Prædictum was void. But the 
Plaintiff had Judgment notwithſtanding. Lutw. 561. Mich. 11 W. 3. Lambert v. Kingsford. ——S.C. 


cited 2 Lord Ray mond's Rep. 1183. Trin. 4 Annz, in Caſe of the Queen v. Mackarty and Forden- 
burgh. | 
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19. J. S. granted a Rent-Charge to Baron and Feme, during the Life q 
tie Feme. The Baron dies. The Feme ſurvives, and takes Adminiſtratiua 
to the Baron. The Rent was behind in Life of the Baron. In Replevin 
the Detendant made Conuſance, as Bailiff of the Feme, as Adminiſtratis 
of her Baron, ſetting forth the Grant. It was objected to the Conuſance 
as Bailiff to her, as Adminiſtratrix, when the was intii.ed by Survivor- 
ſhip. Bur the Objection was over-ruled, becauſe the Conuſance as Ad- 
miniſtratrix is void, idle, and ſuperfluous. Brownl. 171. Hill. 15 Jac. 

I Brown v. Dunry. | 

Cro. J. 549 20. Debt upon Bond, condition'd to pay 101. on the 14th Day of Fuly; 

rt the Defendant pleaded Payment on the 14th Day of Fuly. The Plaintitt 
ic BR replicd, That he had not paid it preditto 14 die Auguſti, quo eidem ſolvend. 

8 C. by fait. The Jury found, that he paid it on the 14th Day of July. Upon 

Name of a Writ of Error in B. R. the Error aſſign'd was, that the 14th Day of 


Hall v. Bo- Auguſt was not mention'd before: But the Court held, that the Word 
nythav. But x 


favs, th (Auguſt) is only ſuperfluous, and that the Iſſue was not join'd upon that, 
9 but upon the atoreſaid 14th Day; and fo affirm'd a 5 given in 


— C. B. Palm. 74, 15. Hill. 1) Jac. B. R. Halſie v. Bointon. 
2 RO 


Rep. 135 Halſe v. Bonithan. S. C. adjournatur. Mich. 17 Jac. But Mountague Ch. J. and Dode- 
ridge, were of Opinion as here; but aughton contra. But they ſaid, That it the Replication had 
been Non ſolvit 14 Die Auguſti, leaving out the Word (Prædicto) then it had not been a good Iflue join d. 
And Doderidge ]. relied much upon the finding of the Jury, becauſe they found the Non-payment the 


14th Day of June; but had they found the Non-payment the 14th Day of Auguſt, the Caſe had been 
more dubious, 


21. In Act ion upon the Satute for 7ithes De Viginti acris terre for three 
Years de quibus quidem Triginta acris, no Tithes were paid &c. After 2 
Verdict for the Plaintiff it was moved that it might be amended and 
made (Viginti) as it was in the firſt Part of the Declaration, and as the 
Truth of the Matter really was; But ſince all the Rolls were (Viginti,) 

| it 


e 
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c was held not amendable, but it being after Verdict the Court thought 
it well enough, and that the Word (7r:ginta) in the Declaration was on!y 


Surpluſage tor De quibus quidem acris is well enough, for it cannot be i 
intended bur of 20 Acres. Sid. 135. pl. 9. Paſch. 15 Car. 2. B. R. Fan- 1 
ſhaw v. Mildmay. | 


22. The Diſtringas againſt Jurors was returnable tres Trin. &c. Mi S. C. cited 1 
prius venerit MH. Hale mit capital Baro, &c. on ſuch a Day ejuſdem menſis p, Fowell J. 1 
funii, whereas no Month of Fune was mentioned before; Alter Verdi& Nes, 19% 
this was moved in Arrett ot judgment as a Diſcontinuance. The Chief Paſch. 5 W. 
Baron and the whole Court held that the Word (Ejuſdem) thall be void z. in Caſe of 
and the Word (Junii) thall be intended June next enſuing; As a Cove- Reynoldſon 
nant to pay Money at Michaelmas, ſhall be intended Michaelmas next.“ Blake. 
Hard. 3 30. pl. 4 Trin. 15 Car. 2. Anon. 

23. E. N. the Adminiſtrator of G. N. brought an Action of Debt upon 
a Bond due to the Inteſtate, and ſets forth that the Adminiſtration was 
granted to him, but in the Conc luſion ot his Declaration, he ſays, Pro- 
fert hic in Curia Literas &c. Prefato Ec. G. inftead of Prefato E. The De- 
tendant pleaded a frivolous Plea, and upon Demurrer it was inſiſted for 
the Detendanr, becauſe of this Variance of G. inſtead of E. But per Cur, 

(Præfato G.) are only Surplyſage, and ſhall nor vitiate the Matter preced- 

ing, which was ſufficient without them. And Judgment was given for 

the Plaintiff. 2 Jo. 219. Paſch. 34 Car. 2. B. R. Nonne v. Maxey. | 
24. In Debt the Plaintiff declared upon a Bill Penal of 60 J. dated 1 3 Nels abr: | 

May, for Payment of 33 1. on 1 Nov. and averred that the ſaid 601. was not 262. pl. 10. j 

paid, and upon Demurrer one Exception among others was taken to the Sites 2 i 

Neclaration that the Plaintiff averred the Defendant had not paid Præd. 21% 

a f | ys it 

Sexaginta Libras, when the Word (Sexaginta) was not mentioned before, was held to 

and he ſhould have alleged that the ſaid 33 l. were not paid; tor otherwiſe be Surplu- 

the Sum penal did not become due, and yet it is demanded in the ſage. | 

Action; Curia Adviſare vult. But the Reporter ſays, Quære, if the | 

Word (Sexaginta) ſhall not be taken to be void, and as it it had nor been 

alleged, there being no ſuch Sum of 60 l. by the Bill to be paid upon the 

Iſt Nov. and then it is all one as it he had ſaid that the Detendant Non 

ſolvit præd. Libras quas ſolviſſe debuir ſuper pred. primum diem No- 

vembris, and cited ſeveral Caſes. Lutw. 445. 450, 451. Mich. 3 Jan. 2. 

Bell v. Bolton. FEET | 

25. In Debt upon Bond for Performance of Covenants the Plaintiff aſ- 
ſigned a Breach generally; the Defendant demurred, for that it is ſaid 
(as in the aforeſaid Indenture is mentioned) where no Indenture was men- 
ion d before, but it was conceived [by ſomebody bur ſays not by whom, 
but only that I conceive] that Utile per inutile non vitiatur, and that the 
Word (atoreſaid) is not only-Surpluſage but void, as the Viz. was in 
Hob. 169. which in Stukely and Butler's Caſe was deem'd void. 2 Sid. 

63. Hill. 1657. B. R. Longvil v. Damport. 5 

26. Treſpaſs for an Aſſault and falſe Impriſonment for 40 Hours; the I do nor 
Delendant pleaded that the Plaintiff was outlawed, and that a Capias ut- ind uy 
legatum was proſecuted againſt Predit? Fohn Fowler (the Plaintiff) where- any —— 
as his true Name was George, and fo juſtifies by Virtue of a Warrant on a in this Caſe 

apias utlagatum, and upon Demurrer to this Plea the Defendants had is mentioned 

udgment; for the Plaintiff was named thro? all the Proceedings, but in in "qe 
this Place where it was ſaid, that a Capias utlegatum was proſecuted a- 1. Dos 
Sainſt predict? Johannem, therefore the Word Johannes ſhall be rejected the Caſe was 
as Surpluſage, and then the Plea will be, that a Capias utlagatum was order'd to be 
proſecuted againſt Prædict. Fowler. 3 Nels. a. 262 pl. 11. cites 2 Lutw. argued 3 
15 Fowler v. Holmes & al. 1 Lev. 428. S. P. 450. S. P. Vel v. 182. l nor beit 


its not being 
entered in 
notarie's Book | thy BS 9 the Protho- 
8 ook for Argument in ten Terms, it is probable it was never argued afterwards ; and that as 
7 ont here no Authority was cited. —— And as to the Books mentioned to be S. P. there ſeems 


ome great Miſtake. | | 
H h 27. The 
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8 — — oe. Pg 
5 Mod. 206. 27). The Plaintiff declares, that he was ſeiſed of an ancient Water. 
Paſch. 8 M. courſe and Mill, and that the Defendant being conuſant thereof dierte 
ty 4. the ſaid Watercourſe ſo that it could not flow to his Mill for ſo long Time 
Word (Mo- in certain, eo quod molare non potuit &c. After Verdict for the Plaintiff it 
lare) being was moved in arreſt of Judgment, that the Hindrance of the Grind. 
inſenſible no ing is deſigned to be the Git of the Action, and therefore it ought to 
N be ſhewn expreſsly, but here it is not thewn intelligibly; for it ſhould 
ven for it, be molere, which ſignifies ro grind, but molare has no ſuch Significa. 
and that the tion. Sed non Allocatur ; for per Holt Ch. J. & totam Curiam, where 
„ he the Act implies a Tort of ittelf, a per quod is not neceſſary to ſupport the A. 
| pus Ai chat tion, but only aggravates the Damages. Now here 1t appears a Tort with. 
art of it had Out the per quod; for it is ſaid that the Watercourſe could not flow 10 
kk left out, his Mill, and therefore it is good, eſpecially atter Verdict. Judgment 


ſo that the for the Plaintiff. Ld. Raym. Rep. 102. Mich, 8 Will. 3. Richards y, 
Plaintiff had Hill. 


his Judg- 
ment. 


3 Lev. 435- 28. The Plaintifls brought Quare impedit for hindering them to pre. 
S. C ſent to the Church of St. Andrew's Wardrobe in London, and aver, that 
that the Indowment of the Rectory ot the Church of St. Andrew's War. 
drobe was of greater annual Value than the Indowment Prædictæ Via. 
riæ Eccleliz of St. Ann Black-trier's. It was objected by the Detendant' 
Counſel, that the Plaintiffs have not made a ſufficient Averment as to 
this Point; tor the Plaintiffs have averred that the Indowment of the 
Church of Sr. Andrew's Wardrobe is of greater Value than the Indoy- 
ment (Prædictæ) vicariz eccleſiæ de St. Anne's Black-friers, whereas no 
Mention was made of any Vicarage before, to which this relative Word (Prz- 
dictæ) can refer; and ſo the Indowment, which is a ſubſtantial part, is not 
traverſable. But the whole Court reſolved, that the Averment was ut- 
ſufficient, for they would reject the Word (Prædictæ) as Surpluſage. Ld. 
Raym. Rep. 192. &c. Eait, 9 W. 3. Reynoldſon v. Blake and the Biſhop 
of Loan | 
29. In Treſpaſs the Plaintiff declared of taking Cattle at D. parvim 
prædict. Oc. It was i that the Declaration was ill becauſe no 
Mention was made of D. parvum betore, and therefore it is a Declara- 
tion of a Treſpaſs in no Place, But the Court ſaid they would reject the 
(prædict.) as Surpluſage. Ld. Raym, Rep. 237. Trin. 9 W. 3. Lan 
bert v. Cook. 
30. In Treſpaſs of taking Cattle the Defendant pleaded a Leaſe from F. 
S. rhe Plainciff replied a former Leaſe flill in being to him, and traverſed tit 
Leaſe to the Defendant ; the Detendant demurr*d becauſe the Plaintiff, Not 
traverſat the laſt Leaſe c. The Court ſaid, That as to the Word (Non) 
fince it is contrary to the Record, they would reject it as Surpluſage. 
Ld. Raym. Rep. 237, 238. Trin. 9. W. 3. Lambert v. Cook. 
12 Mod.z1o., 31. Indeb. Af. tor Money had and received by the Defendant for 
S. C. accord- the Plaintiff ad uſum of the Defendant, and Verdi& on Non Af for the 
TEL Plaintiff, Held on Motion in Arreſt of Judgment, that thoſe Words (ad 
669. $ © z.. uſum of the Defendant) ſhould be rejected becauſe inſenſible and repug- 
cordingly.— nant. 1 Salk. 24. pl. 5. Paſch. 13 W 3. B. R. Palmer v. Stavely. 
Nod. 22. 32. In Debt brought by the College of Phyſicians Exception was ta- 
4 C dus s. ken, that it. was ſaid in the Declaration, that the Defendant by the Spit 
P. does not of ſo many Months ante exhibitionem bille ſcilicet the 23d of Auguſt prac- 
—_ ticed phy/ick &c. which was impoſſible ; but it ought to have been from 
2 Salk. 451- the 23d &c. To which it was anſwered and agreed by the Court, That 
ut S. P. does the Words 23d of Auguſt coming in after a Scilicet, if they were repugnan 
not appear. to that which went before, ſhould be rejected, and then the Declaration 
would be good for ſo many Months ante exhibirionem billæ. 1 L4. 
Ramy. Rep. 681, 682. Trin. 13 W. 3. in Caſe of the Preſident and Col- 
lege of Phy ticians v. Salmon. | 
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33. In Error of a judgment in C. B. the Plaintiff afſign'd the Want 
of an Original, to which the Detendant pleads a Releaſe of Errors in the 
ſaid Judgment, Et hoc paratus eſt verificare unde petit Fudicium ſi præ- 
dictus the Plaintiff Breve de Errore prædictum profequi aut manutenere 
debeat & quod idem judicium in omnibus affirmetur. It was objected to this 
Plea becauſe the Concluſion of it "py that the Judgment might be af- 
firm'd, whereas it was ſaid it ought to be upon the Eſtoppel ; But it was 
reſolved, that the Beginning of the Plea and the Concluſion of it, till 
you come to thoſe Words, Et quod idem Judicium &c. was proper and 
right, and therefore the Addition of thoſe Words ſhould be rejected ; 
and Powell J. ſaid he wonder'd how it could be fancied to be an Eſtop- 
pel. 2 Ld. Raym. Rep. 1052. Mich. 3 Anne. Davenant v. Raſter. 


For more of Surpluſage in general, ſee Abatement of Writs, Arbitre⸗ 
ment, Avowry Judgment, Trial, and other Proper Titles. 


* Surrender 
* Su Ir ender . | Surſum red- 
ditio proper- 
| ly, is a 
— 8 — Yielding up 


— 3 F 


for Life, or 
Vears to 


(A) Dat Perſons [may ſurrender] Good In Reſpect of AA 
their Eſtates. * 


him that has 
| ; be who ha - -_ —— 
.] F two Jointenants, and to the Heirs of one, 0 has for Eftare in 

| Lite cannot ſurrender to his Companion for the Joint Poſſel- Renacet 
ſion in them. 22 ID, 6. 51. Curia. wherein the 

| 3 Eſtate for 

ry 2 Years may drown by mutual Agreement between them. Co. Litr. 337. b. f See (B)-— 

) Pl. 1, 2, 4. g 2 0 4 

* Bus id ſuch Caſe Tenant in common may. Mo. 388. pl. 506. Arg. in Perrot's Caſe cites 
22H. 6. | | TT 
If I infecff two, Habend' to them and the Heirs of the one, there be cho has Franktenement cannot ſur- 
rendey to the ether by. Reaſon of the joint Paſſeſſion ; for there the Franktenement cannot merge in the Rever- 
fon, by Reaſon that he who has the Fee is jointly ſeiſed of the Poſſeſſion with him who ſurrender'd, 
and it js not properly a Surrender, but where be who ſurrenders gives Poſſeſſion to him who takes by the 
Surrender. Per tot. Cur. except Port. Br. Surrender, pl. 13. cites 22 H. 6.51. 


2, Tenant for Life may ſurrender to him in Remainder for his Life ; Perk. 8. 590. 
for his Eſtate for his aun Life ts more high to him than the Eſtate 2. K v. 7r. 
for the Lite of the eller. 24 E. 3- 32. b. and ſays, 


that in the 


dis &c. 


3. N Baron and Feme Jointenants for Life ate, the Baron may ell It is not 
lurrender to him in Fn an ris hal bitin LL ator, 1 _= — 
ſhall not bind the Wife, fot ſhall de atty Oltegutinttaute ta her; pet Nature of « 
this is goon Sutrendet durritig the Lite of the Batofi. Contra 17 Surrender i 
D. 7. Kelloway 42. Dy i 


IF "RI 92 ; lucely all the 
E. for Term of Life; which candot be here for the Intereſt of the Feme by Words of Surrender. 
elw 42. pl. 5. Frowike. 1 
Perk. S 5 1 2 ay 8 good Surrender during the Coverture; and if the Husband dies before the 


Wife, or if they be divorced, Cas precontratius, the Wife may enter and 388 8 


of an Eſtate 


fame Manner as it is of Land it is likewiſe of all Rents, Commons, Corodies &c. tmutatis mutan- 
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withſtanding that he, to whom the Surrender was made, died ſeiſed of the Land in his Demeſne 


Fee, and his Heir be in by Deſcent. The ſame Law is, if the Surrender be made by the . * 
Waite, Ke. 5 


1 


4. Scire Facias to execute a Fine by the Heir of S. who was in Re. 
mainder in Fee by the Fine. The Cafe was, that Fine was levy'd 0 4 
for Life, the Remainder 1 F. in Tail, the Remainder in Fee 10 F. why 

were three Brothers ; and after A. ſurrender'd to F. and then S. died with. 
out Iſſue, and after J. died without Iſſue ; and the Plaintiff brought th, 
Scire Facias to execute the Fine, as Heir of d. And the Tenant pleaged 
that A. after the Death of F. and F. enter*d, Due Eftate he has, and fo th 
Fine executed. And Thorp held, that the Surrender of the Eſtate of 4, 
to J. was only the Eftate of A. and that J. had the Eſtate of A. but only 
during the Lite of A. and that if J. had died, living A. quod Occy. 
panti conceditur, which ſeems to be a great Error, tor Finch contr 
and that this was a full Surrender. And by this the Efate of A. i 
merg'd in the Tail, and the Eftate Tail of F. executed, and his Feme hall 
be endow'd ; and that J. might have vouch'd by the Warranty of the 
Tail in the Lite of A. and therefore the Plaintitt made another Anſwer 
to the Plea of the Tenant; quod nota. Per Thorp; It A. had charged 
and ſurrender'd, J. ſhould hold charged during the Lite of A. which 
ſeems to be Law. Br. Surrender, pl. 4. cites 24 E. 3. 9. 

5. In Aſſiſe it was ſaid, that it a Man leaſes Land for Term of Life, and 
after grants the Reverſion to F. N. for Term of Life, and the Tenant attirns, 
and they both ſurrender, that this is no good Surrender to him in Rever. 
ſion for Term ot Lite. The Reaſon ſeems to be, inaſmuch as it does 
not lie in Grant, but by Deed. Bur Grene ſaid, it was a good Surren. 
der; but he was not preciſe, but awarded the Aſſiſe for another Cauſe; 
quod nota. Br. Surrender, pl. 31. cites 47. Aſſ. 46. 

6. A Surrender may be made by Tenant for Term of Life to him in Ri. 
ver/ron, upon Condition, well enough; and ſo it was, viz. rendering Rent, 
and for Default of Payment a Re-entry. Ir ſeems that this ought to be 
done by Deed indented. Br. Conditions, pl. 156. cites 14 E. 4. 6. 

S. P. Br. 7. Where a Feme has a Leaſe for Years, and takes Baron, the Baron 

Charge, pl may give or ſurrender, or forteit it, but he. cannot charge it; bur the 

I. cites 9 H. Law thall charge it to the King for Debt. Br. Surrender, pl. 44. cites 


6. 52.— 
8. p Perk. * 22 E. 4.37. 
S. 612. 


8. In Writ of Entry it was agreed, that the Surrender of one Exccuti 
is good for both; quod nota, Quzre, of the Default of one Executor, 
upon Reſceipt after Plea pleaded. And the Caſe was, that 2 Executors 

pray d to be received to ſave their Farm by the Statute of Glouceſter, and 
after the one made Default, and came, and would have ſurrender'd, and 
was not ſufier'd; tor the Court had no Warrant but to record his De- 
fault. The Reaſon ſeems to be, inaſmuch as he is not Party to the Ort 

ginal, but comes a Latere by the Reſceipt. Br. Surrender, pl. 22. cites 
ALF. 307285: :.-t | EN 

9. it there be Leſſee for Years of Land, the Remainder of the ſame 
Land 0 a Stranger for Life, the Remainder to anather in Fee, and during 
the Years he in the Remainder for Life ſurrreders to him in Fee, it is a good 
Surrender, Perk. S. 605. | 1 

10. If a ſole Woman ſeiſed of Land in Fee, leaſes the ſame to a Stranger 

for Life, and takes a Husband, and the Leſſee grants his Eftate unto itt 
Husband, this is no Surrender; and yet the Husband is ſeiſed of rhe 
Reverſion in Fee, which is immediate to the Eſtate of the Leſſee, vil. 
is the Right of his Wife, and not in his own Right, &c. Perk. 8. 

22. : F * 

Ow. 83. 11. Feme Tenant in Tail made a Leaſe for Years, and then took Baron, 
Paſch. 6 Eliz. and died. The Baron, being Tenant by the Curteſy, ſurrender d 2 
| Iſſue. 


. 
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Ie. It was held per Curiam, that the Iflue ſhall avoid the Leaſe. — oe Pow. 
1 8. pl. 30. Paſch. 3 E. 6. Anon. By : _ 


and ſeems to 
be S C. And Dyer doubted, whether this Surrender be good ; becauſe Tenant by the LET is but 
in Reverſion, and has nothing in Poſſeſſion, and it is dubious how he can ſurrender. But Weſton and 
Brown held, that he may ſurrender ; for a Term, or Franktenement may be ſurrender'd to him that hath 
the Eſtate in Reverſion or Remainder, it it [there] be not a meſne Eſtate, as Tenant for Life, the Re- 
mainder for Life, the Remainder in Fee ; the firſt Tenant for Life cannot ſurrender to him that has 
the Fee. But the great Point was, whether the Iſſue could avoid the Leaſe during the Life of the 
Tenant by the Curteſy; and the Court held he could not, for the Tenant is in as a Purchaſor.— Dal. 


65. pl. 28. S. C. 


12. Surrender can't be made, but by one that is in Poſſejon. Per Dyer. S. * * 

12. F in ſpecia 
Dal. 32. pl. 17. Anno 3 Eliz. Anon 3 
8. 599. — And therefore if Leſſee for Life, or for Years of Land, be ouſted of the Land by a Stranger, 
and after the Oulter, and before his Entry, he does ſurrender unto his Leſſor, it is no good Surrender; 
becauſe he has bur a Right at the Time of the Surrender &c. Perk. S. 600. 


So if a Woman has Title to have Deer by the Common Law, and ſhe ſurrenders unto him, againſt 
whom ſve ought to have Dower, it is a void Surrender, Perk. S. 600. 


13. A. leaſes to B. for 21 Years, B. makes an Unger-leaſe to C. for 10 
Years, and then B. granted the Reſidue of the Term to D.—A. leaſes to 
E. tor 21 Years to commence after the Determination, Surrender, &c. 
of the Leaſe ro B. Atrerwards A. grants the Rever/on to F. F. C. and 
D. attorn'd; and afterwards C. and D. ſurrender' d to F. F. Per Cur. the 
Surrender by D. is good ; tor inaſmuch as the Intereſt, which D. had at 
the Time ot the Surrender, was a Reverſion in B. after his Grant to C. 
and there it remain'd, and continued in its Nature, as to that Point, 
notwithſtanding that by the Grant it paſs'd in another manner than as a 
Reverlion. 3 Le. 95, 96. pl. 138. Trin. 26 Eliz. in B. B. Gurney v. 
Saer. 
14. Tenant at Will cannot ſurrender. Per Gawdy, J. Cro. E. 
156, * 39. Mich. 31 & 32 Eliz. B. R. in the Caſe of Sweeper v. 
Randal. | 
15. A. had 2 Sons, E. and C.—A. was Tenant for Life, Remainder to B. Le. 176. pl 
and C. for Life. C. purchaſed the Rever/jon in bee ; and then A. and B. 250 S. C. 
ſurrender'd to C. without Deed. Per Fenner J. the Surrender is void; for accordingly. 
it it be good, it muſt firſt be the Surrender of him in Remainder, 
which cannot be without Deed ; and it cannot be the Surrender of the 
frit Tenant for Life to him in Remainder, becauſe there is no Word of 
Surrender between them. Cro. E. 269. pl. 9. Hill. 34 Eliz. B. R. Per- 
kins v. Perkins. : 
16. Tenant by Extent may ſurrender to him in Reverſion. Per Ven- 
tris J. 2 Vent. 328. in Caſe of Dighton v. Greenvill, cites 4 Rep. 82. 
Corber's Caſe. | | , 
17. Bargainee before Entry may ſurrender, aſſign, or releaſe. Cart. 66. 
3 18 Car. 2. C. B. per Bridgman Ch. J. in Caſe of Geary v. Bear- 
CTOIT, | , 
18. Surrender of Leaſes (made by the Limitor of the Eſtate) 70 Ceſty que 
Truſt (being Remainder- man for Life in Poſſeſſion) according to a Power 
reſerved by the Limitor, was held not to paſs the Eſtate, the Surren- 
deree havin only a Truſt, and not the legal Eſtate. Skin. 77. Mich. 
34 Car. 2. B. R. Lady Stafford v. Luellin. | | 
19. It after the Leaſe and Releaſe executed to make the Tenant to the 
Precipe, the Tenant ſurrenders to the Releaſor, this is void ; for he has no 
everſion for the Surrender to operate upon. Pig. of Recov, 50. 
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See (C) pl. (A. 2) The Force and Effect thereof. 


14 E/;znation by the Warden of a Chapel, Parſon, Prebendary, or ſuch 
| like pending the W rit, thall not abate the Writ, by the belt Oyj. 
nion there; And yer ſee elſewhere, that Leaſe of the Party who religns, 
is void thereby. Br. Surrender, pl. 2y. cites 15 Atl. 8. 
2. Where the Tenant for Term of Life ſurrenders to him who Right ha 
or the Tenant to his Lord, the Franktenement veſts without Livery ; Per 
Shard. Br. Surrender, pl. 28. cites 2) Aſſ. 379. But contra Hank. 12 
H. 4. 21. For the Tenant has Fee-ſimple; but it appears elſewhere, that 
where Tenant tor Term of Life ſurrenders to him in Reverſion or Re. 
mainder, and he thereby enters that the Franktenement veſts without 
Livery. Br. Surrender, pl. 28. cites 27 Aſſ. 37. | 
12 3. If the King gives in Fee, or in Tail, or for Life, and the Patents 
3 leaſes it for Years, vr leaſes or gives Part of the Land in Fee, and after ſur. 
if renders his Patent by which it is cancelld, the Leſſee or Donee ſhall not by 
this loſe his Intereſt; for he may have a Conſtat our of the Inrollment, 
which ſhall ſerve him. But ſee now an Act of Anno 3 & 4 E. 6. cap 4 
thereof. And quære if the Common Law ſhall not ſerve; tor it appears 
in Libro Intrationum, that a Man may plead a Conſtat. Br. Surren- 
der, pl. 51. cites 13 R. 2. 
Br. Briefs, 4. Tenant by the Curteſy and the Heir within Age were, and A 
pl. 240. cites was brought of Rent againſt them, and the Tenant by the Curteſy ſurrei. 
S. C. der'd to the Heir pending the Writ ; And per June, He ſhall not be ad. 
judg'd in by Deſcent as to the Plaint iff to abate his Writ, becauſe the 
taking ot the Surrender was his own Act; and if the Tenant by the 
Curteſy had charg'd, the Heir ſhall hold charg'd during his Life; Per 
Rolfe, If Writ of Entry be brought againſt the Heir after the Surrende, 
he thall be ſuppoſed in by his Mother, and not by the Tenant by the 
Curteſy. Br. Surrender, pl. 24. cites 1 H. 6. 1. 
5. It the Tenant breaks N in Reparations, or ſuch like, and aftr 
ſurrenders, and the Leſſor accepts it, yet he may have Action of Cove- 
nant, Br. Surrender, pl. 47. cites 27 H. 6. 10. 
6. It Tenant in Tail of the Gift of the King ſurrenders his Letters Pi. 
tents, this ſhall not extinguiſh the Tail; for the Inrollment remains ol 
Record, out of which the Iſſue in Tail may have a Conſtat, and 
recover the Tail, in Caſe of The Earl of Rutland, by which 
they made another Deviſe, that the King ſhould grant to him the He- 
ſimple alſo, and then Recovery againſt him would bar the Tail; Et e con- 
* the Reverſion being in the King. Br. Surrender, pl. 51. cus 
331%. 8. | : 
7. A Surrender determines the Intereſt of all Parties but of Strangers. But 
as to themſelves it is determined to all Intents and Purpoſes ; Per Croke 
Her. 21. Mich. 3 Car. C. B. in Caſe of Sir Edward Peyto v. Pen- 
rton, Cites 3 H. 6. | 
3 Lev. 234 8. The Court held, That a Surrender immediately deveſts the 1 —— out 
mm in Of the Surrenderor, and veſts it in the Surrenderee; for this is a Convey- 
C B. the ance at Common Law, to the Perfection of which no other Act is tequi- 
ſame Caſe, ſite but the bare Grant; and tho? ir be true, that every Grant is a Con- 
Pollexfen tract, and there muſt be an Actus contra actum, or a mutual Conſent, 
2 Nen 4 Yer that Conſent is implied. A Gift imports a Benefit, and an Aſſumpll 
Rooksby J. to take a Benefit may well be preſumed ; and there is the ſame Reaſon 
held that ' i why a Surrender ſhould veſt the Eſtate before Notice of Agreement, 4 
Eſtate did why a Grant of Goods ſhould veſt a Property, or ſealing of a — 
anot 
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another in nis Abſence, ſhould be the Obligee's Bond immediately with- not paſs by 
out Notice. 2 Salk. 618. Hill 9 W. 3. B. R. in Caſe of Thompſon v. the Surren- 


der; and 
Leach. for this they 
. 4 £ relied upon 

the conſtant Form of pleading Surrerders, in which the Precedents always are not only to 1 the 
Surrender, but to plead it with an Acceptance, viz. to which the Surrenderee agreed, unleſs one or 
two in Raſtall ; ard diverſe Authorities were cited in the Caſe pro & con. And they held, that after 
Acceptance ic ſhall not be ſo referr'd to the making the Deed, as to make it by Relation a Surrender to 
the Prejudice of a 3d Perſon, as to deſtroy the Eſtate of an Afrer-born Son. But Ventris J. held, that 
the Eſtate veſted immediately by the making the Deed of Surrender, but to be deveſted by Refuſal of 
the durrenderee afterwards to accept it, but that till ſuch Refuſal the Eſtate is in the Surrenderee ; but 
that if it ſhould not veſt by the Delivery, yet by Acceptance after it ſhall be by Relation a Surrender 
from the firſt, and ſo deſtroy a Contingent Remainder of an Aftcr-born Son; and that this Relation 
does no Wrong to a 3d Perſon, becauſe ſuch Son was not in Eſſe at the Time of the Surrender. But 
judgment was given according to the Opinion of the 3. Whereupon Error was brought in B. R. and 
Hill. z W. & NM. the Judgment given in C. B. was affirm'd by the whole Court. After which Error 
was brought in the Houſe of Lords, and in December 1692, u —_—_ of the Judges, who were all 
of Opinion as before, except Atkins Ch. B. then Prolocutor of the Houſe of Peers, bs * was 
revers'd by the Lords, Atkins and Ventris concurring with them. —2 Vent. 198 to 209. S. C. 
with the Argument of Ventris J. at large. — —3 Mod. 296. S. C. argued in B. R. on the Writ of Error, 
and the Judgment affirm'd there; bur ſays that in 4 W. & M. it was revers'd in the Houſe of Lords. | 
— Show. 296. Mich. 3 W. & M. S. C. argued Carth 211. S. C. 
The Caſe in Hill. 9 W. 3. B R. was upon another Ejectment brought afterwards by the ſame Plain- | 

: 


— —— — — — * 
—ͤ——— — — — 


tiff againſt the ſame Defendant, in which the Queſtion was upon the Surrenderor's being alleg'd to be 
Non compos ; and that being found, the Surrender was adjudg'd void, See Carth. 435. Comb. 439. 
368. And upon Error in the Houſe of Lords upon that Judgment, the ſame was affirm'd. See 3 Mod. 
301. 311. Show Parl. Caſes 150. Ld. Raym. Rep. 313. 316. S. C. and 2 Vent. 208. Comyns's Rep. 
4 S. C. but imperfect. Adjornarur. j 

[t appears by Carth. 211. that after making the Surrender in Queſtion, the Surrenderor continued in ö 
Poſſeſſion, as before, for 5 Years, and the Surrenderee knew nothing of the Deed till 5 Years after the i 
E-ecurion, and then it was conſented to, and not before, within which 5 Years the After-born Son | 
(who was the Plaintiff) was born. 3 Mod 296. much to the ſame Purpoſe. 3 Lev. 284 ſays 0 
he knew nothing of it till 5 Years after the Birth of the Son. 


(B) hat Eſtate. And to whom. | See (C) | 


R cee 


TT HE very Tenant Cannot ſurrender to the Lord. 12 H. 4. 21. 8. P. Br. 
1 13 H. 4+ 13, adjudged, 50 Aff. 1. Contra 49 S. 3. 5. 27 Car ches | | 
Al. 37, | 12 E. 4. 20, 


| | 21. 
7 8 very Tenant of the King cannot ſurrender to him. Contra Se (L. 3) 
50 All. 1. | | 
z. In Eſtate tor Lite map be ſurrender'd. 49 E. 3. 5. 13Þ. 4. 
13. U. 50 Al. 1. 
4. Ik Tenant in Tail diſcontinues in Fee, Diſcontinuee cannot ſur- Perk. pl. 
render ro the Iſſue in Tail. Contra 34 All. 2. adjudged. 598. S. P. 


Cites 20 H. 
4 21. and 34 Aff. 11. 


5. In à Præcipe, ot other Action, where the Land is demanded, Br Surren- 
the Tenant who is ſciſed in F ee, map ſurrender in Pats the Land to der, pl. 28. 


the Plaintiff without Livery ; does this by the Command ok 
the writ. 27 All. 3). F 8 *** 


6. Where a Man /eaſes Land for Term of Years, the Remainder over for 


. Life, the Remainder over in Fee, or reſerving the Rever/jon, there, he in Re- 
, mainder for * may ſurrender to him in Reverſſon, or to him in Remainder 
5 in Fee, and the Eſtate for Term of Years is. no Impediment ; for tho? 


a this cannot give the Poſſeſſion of the Land, yet it gives the Poſſeſſion of 
wle Franktenement, which is in the thing which was ſurrender'd. Br. 
0 Surrender, pl. 55. cites 5 Be &e... 
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see (A) (B) (B. 2) To whom. 
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7. A Surrender of a Leaſe, void on Non-payment according to Cone. 
nant, is no Surrender. Per Manwood, 2 Le. 143. pl. 178. 33 Eliz, i 
the Exchequer, in Sir Moyle Finch's Caſe. | 

8. Intereſſe Termini can't be expreſsly ſurrender'd. 10 Rep. 67. b. in 
Caſe of the Church-Wardens of St. Saviour's, Southwark, cites 3) H 
6. 16. | 


8. P. by Holt 9. An Eftate at Will of Lands between common Perſons is not a ſurreq. 
Ch. ] Skin. derable Eitate ; becauſe it is at Will of both Parties, and either Party 

may determine his Will, without the Formality ot a Surrender; and 
2 Salk. 565. | 5 ; | T; an 
S. C. & therefore there is no Surrender at all in Law ot an Eſtate at Will be. 
by Holt Ch. tween common Perſons. Per Holt Ch. J. 12 Mod. 79. Trin. J W. & M 


J in Caſe of the King v. Kemp. 


Cumb. 334. 10. But when the King grants an Office at Will, that is not at the Will 
2 _ of both Parties; it is only at the Will of the King to determine the 
549 > =. Intereſt in the Office that Grantee holds of the King, without any Sur. 
There ought REA By Y Sur 
to be the i render; for if it be an Office of Truſt for the Profit of the King, he i 


of the King puniſhable by Fine for Refuſal of it, and of that he cannot deve himſelf 
22 , without an actual Surrender, tho* it need not be proved. So it was done 
e 


Seal. that le by 2 Chief Juſtices, Hale and Pemberton, who had an Eſtate at Will in 
accepts tis their Offices, and made an actual tormal Surrender by Deed enrolÞd in 
Surrender, Chancery. And if the King determines his Pleaſure, it muſt be by WJ; 


otherwiſe he We 
is finable if of Diſcharge under the Great Seal, or by conſtituting a new Perſon, 12 


he ſurceaſes Mod. 79. Trin. 7 W. & M. in Caſe of the King v. Kemp. 
ro execute 


his Office without ſuch a Diſcharge ; and it was ſo done in the Caſe of Hide and Hale, Chief Juſtice, 
who actually ſurrender'd their Oqhces of Chief Juftice, and had a Diſcharge under the Great Seal 
Per Holt, Skin. 58 1. in Caſe of the King v. Kemp——z Salk. 466. pl. 2. S. C. & P. per Cur. 


, 


8 if % 1. IF 770 are ſeiſed, and leaſe for Term of Years, and after the Tenant ſur- 
en are 


re renders to the one; this is a good Surrender, and thereby both may 
hah for Life, enter. Br. Surrender, pl. 54. cites 26 E. 3. 16. 


and the Te- 


nant for Life ſurrenders to the one, this is good to both, and the other may enter. Br. Surrender, pl. 39. 
Cites 5 E. 4. 4——— 5. P. But Brooke ſays, it ſeems to him that he may grant his Eftate to the one, 
and the other cannot enter. Br. Reſervation, pl. 48. cites 5 E. 4. 4. S. P. Perk. S. 615. But if 
the Leſſee for Life has ſurrender d the Lands unto both the Leſſors, or to one of them for 20 Years, the 
ſame ſhall not take Effect by way of Surrender; for then there remains an Intereſt in the Leſſee, which 
is as a mean Remainder between the Eſtate which is ſurrender d, and their Reverſion &c. Perk. S. 615. 


If a Man 2. Particular Eſtates, as for Life, or for Years, may be ſurrender d t 
ce eff him who has the immediate Remainder or Reverſion to the particular Eſtate 

. * in his own Right; if the Eſtate in Remainder or in Reverſion be ſuch an 
rain Land, Eſtate, wherein the particular Eftate may be drown'd, unleſs he who ſur- 


pow and renders had a joint Eſtate in the Freehold, or in the Term for Years, 
0 Hold to 


the, ani with him to whom the Surrender is made; and in other ſpecial Cafes 
the re of &c. Perk. 8. 584. | 

T. K. an TY 

1. S. ſurrendereth his Eſtate unto J. K. it is a void Surrender; notwithſtanding that J. S. had that Free- 


old, and T. K. had a Fee - Expectant to be executed in Poſſeſſion, immediately after the Death of I 5. 
And the Reaſon is, becauſe that T. K. had a joint Poſſeſſion in the Freehold with J. S. and every pint 


Tenant is ſeiſed of the Whole; ſo that the Surrender cannot be the Cauſe that he has the Poſſeſſion of any 


Part of the Land; and alſo his Eſtate cannot drown in the Eſtate of T. K. for either of them has an 


nog of Freehold in Poſſeſſion, in and through the whole Land. Perk. 586. cites 12 H. 6. 
ur. 6. | | 


3. It has been holden, that an Eftate in Fee of Lands or Tenements 
may be ſurrender'd by the Tenant unto his Lord, who has Cauſe to have 


att 


— 


Surrender. 


1n Action of C:ſſavit of the fame Land. Quære. Perk. S. 585. cites H. 
S. 10. 

8 . Donee in Tail of a Rent &ec. ſurrenders his Eſtate to his Donor, 

% has the Rever/ton ot the ſame Land in Fee, it is a void Surrender. 

Perk. S. 590. cits 12 H. 7 11. 

5. It J. S. makes a Leaſe for Life of Land to A. the Remainder of the 
ſame Land 70 B. for Tears, and A. ſurrenders his Eſtate to B. it cannot 
take Ellect as a Surrender; becauſe an Eſtate for Life cannot drown in 
an Eſtate tor ears. Perk. S. 589. PAO "IM 

6. One Termor cannot ſurrender to another Termor z per tot. Cur. Le. 8 8 0 
303. pl. 420. Trin. 30 Eliz. C. B. in Caſe of Pory v. Allen. 97. S. C. 


n. Leſſee for 20 Tears makes a Leaſe for 10 Nears. The ad Leſſee can't Fer Gawdy 
ſurrender to the firſt; for 10 Years cannot be drown'd in 20. Cro. E. J. tis good 


173. Hill. 32 Eliz. in Caſe of Porey v. Allen. | 2 Mo 


not to drown 


the Eſtate. Cro. E. 302. Trin. 35 Eliz. B. R. in Caſe of Hughes v. Robotham. 


— 
125 


g. A Surrender of a Leaſe cannot be but to him that has the immediate Ow. 97. Per- 
Reverſion, as an Under-leſſee for Part of the Term cannot ſurrender to the S v. Allen, 
Er Lelſor. Arg Vent. 359. Hill. 33 & 34 Car. 2. B. R. in Caſe of 
Moor v. Pitt. | 


————— 


W 
1. V Eſſee for Years leaſes to Leſſor Part of his Land, he may ſur- 
render the Reſidue, for it is Reverſion, 20 E. 4. 13. 
2 One jointenant in Fee Cannot ſurrender to his Companion. 40 So of Join- 
E. 3. 41. Curia admitted contra. (But it ſeems that the Book grano 
ſhall be intended, that it ſhall enure as Releaſe.) r 


a Leaſe for 
Years. See Perk. pl. 584. 


3. A Deviſee of Land till a certain Sum be levied may ſurxrender it, 
yet he has not any Eſtate, but only a Chattle, ſcilicet, the JPercep- 
non of the Profits. 4 Rep. 82. b. Sir Andrew Coroet's Cale, | 
4, Tenant by Statute Merchant, Staple, and Elegit, may ſurrender. S. P. and C. 


cited by 


+Rep, 82. b. Sit Andrew Corbet's Cale. "LM 
| 2 Vent. 328. in Caſe of Dighton v. Greenvill. 


(C) What Thing or Eſtate they may | ſurrender. | See 


5. A Leaſe for Years to commence at Michaelmas, Cannot be ſur- 8 H. For . 
reuder d betore Michaelmas. 22 E. 4. 37. 4 I. 7. 10. b. Perkins binn po. 
S, 601. D. 35 Y. 8. 58. Contra 37 Y. 6. 18. ſeſſion till 


x Michaelmas, 
vor the Leſſor has not Reverſion before, but is poſſeſs'd of the Demeſne ; but Grant of it before 
Michaelmas is good, Contra of Releaſe made by the Leſſor to the Leſſee before Michaelmas. Br. 
Surrender, pl. 43. cites 20 E. 4. 13. Per Brian and Nele J. S. P. Perk. 8. 601——S. P. Br. Sur- 
render, pl. 38. cites 4 H. 7. 10. Per Keble and Rede.——S. P. Co. Litt. 338. a. But tho” in ſuch 
Ca'e a Surrender in Deed is not good before Michaelmas, yet if before Michaeimas he takes a new 
caſe for Years, either to begin preſently or at Michaelmas ; this is a Surrender in Law of the former 
caſe, S. P. By Coke Ch. J. 6 Rep. 69. b. in Sir Moyle Finch's Caſe, and cites 37 H. 6. 17. b. 


%.4—S$, P. 10 Rep. 67. b. in the Caſe of the Churchwardens of St. Saviour's, Southwark, cites 4 


H 6. 16. 

Debt upon a Leaſe for Years made at Lammas, to commence at Michaelmas next, to endure for 20 
Years rendring Rent, the Rent was Arrear, and the Leſſor brought Debt, the Defendant pleaded another 
Leaſe the next Day to commence at the ſame Michaelmas for ſuch a Number of Years upon Condition broken of 
the Part of the PlaintiF ; and ſo the ſecond Leaſe void, and a Surrender of the firſt ; and ſo both Leaſes 


, 


void. And per Molle and Davers, It is no Surrender, becauſe it was made before that the firſt Leaſe 
+07:1enc'd; but if the ſecond Leaſe had been after the 17 Leaſe commenc'd, this had been a * 
K er; 
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der; but per Priſot, All is one; But 22 E. 4. 37. contra per Priſot; for a Surrender gives Poſſeſſ 
which cannot be before the firſt Leaſe commenc'd, and he granted that Releaſe is not good before Ii 
chaelmas, nor the Leſſee ſhall not have Treſpaſs or Eyectione firme before it. Br. Surrender, pl. z. 
Cites 37 H. 6.17. 


6. A Pan leaſes for Years, Leſſee cannot ſurrender before Ent, 
Contra — — E. 37. F | 
. But in ſuch Caſe, if Leſſor waives the Poſſeſſion, the Leſſee may 
ſurrender before Entry. Perkins S. 603. 
Br. Surren= 8. Tf Leſſee for Bears leaſes to the Leſſor Part of his Term, aud 
der, pl-42- after ſurrenders the Reverſion of it, the Rent is gone. 20 E. 4. 13, 
. 295. 9. If there be Leſſee tor Years rendring Rent, and Letlor grants th 
Rent to another, and after accepts Surrender of the Leflee, yet the 
cites14 E. 4. Rent continues to the Grantee. 20 E, 4. 13. b. 
6. Per Brian. 
8E. Be. 10. In diverſe Places there is a Cuſtom, that the Franktenant who iz 
8 4 ſeiſed in Fee, when he will alien, ſhall come into the Court and ſurreads 
6 45. where he Land. Br.Cuſtoms, pl. 17. cites 14 H. 4. 1. Per Hank ]. 


it is admitted 

a good Cuſtom to ſurrender the Franktenement. Tho! it be incident to the Eſtate of a Copyhold v 
als by Surrender, yet ſo forcible is Cuſtom, that by it a Freehold may paſs by Surrender. C. 
itt. 60. 


As where a 11. A Surrender is good of a Thing of which there is no Reverſjon ; bet 
Man grants Coningsby. Br. Surrender, pl. 16. cites 14 H. J. 2. 


Rent to ano- 
ther for Term of Life out of his Land, the Grantee may ſurrender, and yet the Grantor has no Rever- 
ſion of the Rent. Br. Surrender, pl. 16. cites 14 H. 7. 2. 


S. P. 2 Mod. 12, A Right cannot be ſurrender'd. Co. Litt. 338. a. 
288. Arg in 


Caſe of Moor v. Pitt. — Right nor Condition cannot be given or determined by Surrender, but by 


Releaſe. Cro. J. 36. Trin. 2 Jac. B. R. Hull v. Sharbrook ; and cites 4 Rep. 25. b. Kite v 
Quinton. | 


13. Tho'a ſuture Intereft cannot properly be ſurrender'd, yet it may 
be merg d. Arg. 2 Roll. R. 171. in the Caſe of Price v. Butts, cites 37 


H. 6. 21 H. 4 
14. Dignity of Peerage cannot be ſurrender' d. Show. Parl. Caſes 1. 
The King v. Lord Purbeck. 
See (B) pl. 5. (D) At what Place. 


Br. Surren- 1. J Eſſee for Life of Land in one County, may ſurrender i 
2 pl 2 another County. 40 E. 3. 43. 


per Belk. Quod nemo Negavit.— — S. P. Br. Surrender, pl. 8. cites 11 H. 4. 61. Per Cur. 


Br, Confeſ- 2. In Formedon, or other Præcipe quod reddat, the Tenant cannot 


ſion, pl. 15. . | | 3 
cirees C ſurrender in Pais. Br. Surrender, pl. g. cites 12 H. 4. 21. 


(E) At 


# «4+ -* 
* "i 


Surrender. 
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| (E) At what Time they may | ſurrender.] See (C) pl. 
| 5y Os 7. 


1. IF A. leaſes to B. Land for Years, and afterwards before B. en- Perk. 8 602. 
ters, or A. waives the Poſleſſton, B. ſurrenders to A. this is a8 b h 
void Surrender, tnaſmuch as he has not any actual Eſtate till Entry 


void Sur- 


or Waiver of the Poſſeſſion by Leſſor. render, if 


any other 
Perſon be in Poſſeſſion of the Thing leaſed at the Time of the Surrender, unleſs he has Parcel of the Term 
of the Leſſee by Force of the Grant of the Leſſee &c. 

If a Man ſeiſed of Land leaſes the fame for 10 Years to begin preſently, and the Leſſor waiveth the Poſ- 
ſeſſion, and before any Entry made into the ſame Land by any Perſon, the Leſſee ſurrenders his Eſtate unto 
tis Leſſor, it is a good Surrender, and yet the Leſſee ſhall not have an Action of Treſpaſs for a Treſ- 


paſs done upon the Land before his Entry; and alſo a Releaſe. made unto him by his Leflor is void 
before his Eatry &c. Perk. S. 603. 


2. Tf A. leaſes Land to B. for Years, and B. enters, and after B. al- 
ſigns it ro C. C. may ſurrender to A. betore any Entry made by him or 
waiver of the Poſſeſſion by B. becauſe this was an actual Eſtate in B. 
ſever'd from the Reverſton by the Entry of B. and C. has an actual 
Eitare by the Aſſignment made to him before Entry, B. not being 
any Ejector. P. 11. Car, B. B. per Cur. adjudged upon a ſpecial 
Oemurrer between Prance and Tiley. Intratur, Hill. 11 Car. Rot. 
70. But Judgment was e Contra upon another Point. 

3. If there be Leſſee for 10 Tears of Land, and he grants Parcel of the 
Yeirs nnto a Stranger, and the Grantee enters &c. and the Leſſee ſurrenders 
to his Leſſor, it is a good Surrender; but if the Grantee of the Leſſee had 
ſarrender d to the Leſſor of his Grantor before the Surrender made by the Leſ- 
/er, the ſame ſhall not take Effect as a Surrender. Cauſa Pater. Perk. S. 
604. cites 14 H. J. 3. 

4. If two Jointenants of a next Avoidance are, the one of them can- Sec Relea'e 
not ſurrender to the other after the Avoidance happens. D. 283. Marg. pl. 9 
29, Cites p. 31. Eliz. Brockbie's Caſe. 

5. It make a Leaſe to J. S. for ſo many Years as T. K. ſpall name, I. S. 
may not ſurrender his Term before that I. K. names the Vears; per Pop- 
ham. Goldsb. 168. pl. 98. Hill. 43 Eliz. in Caſe of Hoo v. Marſhall. 

6. Bargainee before Entry may ſurrender, aſſign or releaſe, Cart. 66. 
per Bridgman Ch. J. for he has actual Poſeſſion. 


j 
1 


— — — —— 


(F) By Acceptance of Leſſee ſor Years [&c.] 


1. JF Leſſee for Life accepts by Parol a Feoffment in Fee of the And. 51. pl. 
Land, and Livery upon the Land from him in Reverſion or Re- 125 Lanes. 

mainder, this is a Surrender and afterwards a Feoffment. D. 19. 80 

El. 351, 48. 40 E. 3. 24. 37 D. 6. 18, per Priſot. Wu the Toft. 


ment was 


˖ 2. If Leſſee for Years agrees that his Leſſor ſhall make a Feoffment If Leſſee for 
in a Stranger, it ſeems that this is a Surrender ; for it cannot be 7" 
a8 but that he intended that the Feoffee ſhould have the Land , 


At 


| Reverſion in 
Fee makes Fe i 


. — 


ſter v. Aller, 


good. —— Bendl. 288. pl. 288. Langaſtell v. Aller, S. C. and the Special Verdict. 


n Oemeſne. Oubitatur, O. 29 Þ. 8. 33. 14. n 


ment and Livery to Leſſee for Years, tho' this Acceptance of the Feoffment cannot enure 


* Rurrender becauſe of the Eſtate for Life in Remainder, yet it ſhall enure as a Grant of his Eſſate for 
ime to the Feoffor, or at leaſt a Licence to him to make Livery and ſo a good Feoftment. P. go El. 
B. R. 
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B. R. between Eedes and Knotsford ; But Mich. 40 & 41 El. B. R. this was adjudged to th, 
contrary. See F coftment (L) pl. S. and ſee Ow. 66. Trin. 41 Eliz. B. R. Knotts v. Everſtead. 


Tf Leſſor by 3. Tf a Leſſee gives Licence to the Leſſor to make a Feoffment of 
2 of Land to a Stranger, this is not any Surrender but only a Grant 
Lite a4 in Of his Term tor a little Time tor the Licence ſhews that he does not 
his Preſence intend to paſs his Eſtate. D. 29 P. 8. 33. 14. f. per Fitzherbert [aid 
makes Live- If was ſo held in 5 D. 7. 
ſent will make a Leaſe at will, or a Surrender for the Time, and ſo the Livery good. 2 Roll. Feoff. 
ment (L) pl. 17 cites 40 El. per Cur. between Shepherd and Gray. 


4. So if Leſſee licences the Leſſor to make Livery, a forttort this iʒ 
not any Surrender. Tr. 4 Ja. B. R. per Cur, in the Caſe of Sible 

S P Agreed U. Searle. , 
And. 247. 5. So it Leſſee for Bears makes Livery as Attorney to the Leſſor, 


dich. 3 this is not any Surrender, Tr. 5 Ja. B. R. per Cur. in the Caſe of 
in Caſe of Slble v. Scatle. 


Batty, alias 
Petty v. 'Trevillian.—S. P. For he does not make the Livery in his own get but as a Servant or Mi. 
niſter to the Leſſor, and by his Authority; And when the Leſſor made a Feoffment, he ad nothing 
but what he might rightfully paſs, which is only the Reverſſon that is in him, and the ivery of the 
Leſſee gives nothing to the Feoffee but only a Means to paſs what the Leſſor might lawfully pas; As if 
the Tenant makes F eoffment of his Tenancy and the Lord as Attorney makes Livery, this does not ex- 
Fo ag his Seigniory ; For be does nothing but by Authority given. Mo. 11. pl. 41. Hill. 4. E 6, 

non. | 

So if Leſſee for Life delivers Seiſin upon a Letter of Attorney, this is no Surrender; Per Periam. D 33d. 
Marg. pl. 14 & 13 cites Mich. 51 & 32 Eliz. C. B. Trevellian's Caſe. 


82 pl. 11. 6. The Acceptance of a Voidable Leaſe will be a Surrender of a 


3/55 , guad and ſure Leale. D. 3 & 4 Ma. 140. 43. 
takes a Cos ſderation for making a Leaſe ſor 21 Years and then marries, and ſhe and her Husband made the 
promiſed Leaſe, Before the 21 Years End the Leſſee ſurrenders and takes a new Leaſe for 21 Years more; 
the Husband dies; the Wife ouſts the Leſſee, who ſues in Chancery to have the firit Leaſe continued for 
the Remaiuder of the firſt 21 Years, and not remedied here, the Surrender being voluntary. Cary“ 
Rep. 29. cites 44 Eliz. Anon. | 

A. and M. is Wite cvere Tenants for Life, afterward, the Leſſor by Indenture betwixt him, and A. and 
M. and B. their Son, dated 30 July, 21 Eliz. leaſed it to A. H. and B. Habendum a die datus Inden- 
turz fot their Lives, and made Livery 23 Eliz. Secundum formam Chartæ, and it was refolved by all 
the Court that the 2d Leaſe was void; For as much as it is Habendum a die datus, and the Liver 
made ſo long Time after it will not help it; But yet they held, that it was a Surrender of the fir 
Leaſe, for the Acceptance of the Indenture in the contracting, and Agreement to have a new Leaſe, 
made a Surrender of the firſt Leaſe; And ir was adjudged accordingly. Cro. E. 873, 874. pl. 12. Hill, 
44 Eliz. in C. B. Mellows v. May. Mo. 636. pl. 876. S. C. Reſolved that the taking the ſecond 
Leaſe was a Surrender of the Eftate of the Feme being Covert during the Coverture only. 

Acceptance of a void Leaſe is not a Surrender of a good Leaſe. Hutt. 105. in Caſe of Watt v. Mayd- 
well, cited per Cur. as the Caſe of Baker v. Willoughby. 


Jo. 405. pl. . Ik a Leſſee for Years of a Dean and Chapter made before the St 


4 14 tute of 13 Eliz. after the Statute ACcepts a new Leaſe for the Reſidue ol 


Llopde v. the Term by Force of the Proviſo of the Statute of 13 Eltz. but this 
Gregory. S C. new Leaſe is not good within the Proviſo but merely void; This ſhall 
accordingly. not be any Surrender of the firſt Leaſe ; But otherwiſe tis if the 
9 ** new Leafe be only voidable and not void. Mich. 13. Car. B. R per 


28. C bur Curtam between LY and Gregory upon Evidence at the Bar, but 
the Diver- this among other Things found ſpectally, 


ſity of void 
and voidable Leaſes does not appear there: 


: DA. 8. Ik Feme Leſſee for Bears takes Baron who after accepts b. 
Fp Hil new Leaſe for their Lives, this is a Surrender of the firlt Lea 
If a PL. C. 199. per Curiam Yroteſly v. Adams. 
Feme Leſſee | TY | . 
for Years marries, and then takes a new Leaſe for Life this extinguiſhes the Term; but if Husband dj 
agrees, then *tis revived ; but if the yew Leaſe had been made to the Husband and Wife, then it h _ 
been queſtionable, for the Eſtate paſſed by Implication, viz. by a Surrender in Law by the accepting 
new Leaſe; per Hobart, Ch. ]. Hutt. 7,8. Trin 14 Jac, in Caſe of Swaine v. Holman.—Hob. 179. pl. 21% 


Swain 
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Cetin v. Hollam S. C. but S. F. does not appear. Ibid 203. pl. 257 S. C. Hobart Ch. I Tags if 
* ſecond Leaſe had been made to the Husband and Wife both, as it was but to her * . a x Bon 
his Death ſhe might have claim'd again by her old Term. Tbid. 226 S. C. cited by Hobart in 
Caſe of Anne Needler v. the Biſhop of Wincheſter that the Eftate was not totally ſurrendered as to 


the Feme. 


9. Ik Leſſee for Bears accepts a new Leaſe to commence preſently, If a Man 
this is a Surrender; For by this he admits the Leſſor to have ſiif- . Land 


ficient Power to make this new Leaſe, the which he cannot do with: 74,2 
out a Surrender. * 37D. 6. 18, ne 5 
the ſame — 


ſee of the ſame Land, the Acceptance of the Second Leaſe is a Surrender of the firſt Leaſe ; per Brudnell 
Ch. J. and Brooke J. which none of the other Juſtices denied, quod nora ; and it is not expreſſed there 
if the ſecond Leaſe was for more Years than the firſt or not; quod nota. Br. Surrender, pl. 14. cites 14, 


H. 8. 15. 
* 8.0 cited 6 Rep 69. b. in 8ir Moyle Finch's Caſe. 


10. So tho? the 2d Leaſe be for fewer Years than the firſt, D. 3 & 4 2 | 
1 | to B. tor I 

Ma. 140. [b.] 43+ [ Whitley v. Sough.] Vears, 2 
then grants the Reverſion to C. for two Years, and C. leaſes to B. for two Years, and B. accepts the 
Leaſe for two Years, this is no Surrender; for a Term of 100 Years cannot be drown'd in a Reverſion 
for two Years, and yet the firſt Leaſe is determined; per Anderſon, which Periam granted, Le. 322, 
323. pl. 454. Hill. 31 Eliz C. B. in Caſe of Willis v. Whitewood. | 

This is a Surrender of the firlt Leaſe, and is as if the firſt Leflee had taken a new Leaſe for 2 Years 
of his Leflor, Cro. E. 302. pl. 1. Trin. 35 Eliz. B. R. in Caſe of Hughes v. Robotham. 


11, Ik Leſſee for Bears by Indenture accepts a Leaſe for Bears by An where 
Parol ; this is a Surrender of thefirſt Leaſe, D. 3 t 4 Ma. 140. 43. Pal, nd 
Whitley v. Gough. } after is made 

| N by Inden- 
ture, Brook makes a Quære if this be not a Surrender. Br. Reſervation, pl. 17. cites 21 H. 5 37. 


12, If Leſſee for Bears accepts a future Leaſe to commence within W 3 605. 
the firſt Term, this is a Surrender immediately.“ D. 4 El. B. R. Chi, „ 
between 4 and Hutchins, 5 Rep. 11. b. f Ives Cale reſolved, Martin, S. C. 
vecaule he by his Acceptance has affirm'd the Leſſor to have Ability to accordingly ; 
make the Leaſe, the which he cannot do without Surrender, and 4 rue Let 
there cannot be a Fraction of rhe Eſtate, fcil, to be a Surrender for r in e 
Part of the Bears. Interim, and 


take the 
Profits —+ Cro. E. 521. pl. 49. Mich. 38 & 39 Eliz. C. B. Ives v. Sammes, S. C. accordingly.——2 
And. 51. pl. 38. S. C. accordingly.——S. 8 cited per Cur. Hutt. 105. in Caſe of Watts v. Mayd well. 


13, The Acceptance of one future Intereſt 1s not any Surrender of oe ond 
another future Intereſt. 3 P. 6, 18. | N. made a 


Leaſe to B. for 24 Years ; and about 2 Years after made a Leaſe to C. for 99 Years, to commence at a Day 
hefore, Abour 4 Years after the Leaſe to C. the Prior and Convent were tranſlated into a Dean and 
Chapter, and their Poſſeſſions confirm'd, and they then made a new Leaſe to C. for 99 Tears, to com- 
mence at a Day before. The Leaſe of 24 Tears was ſtill in Being. Within a Year after, the Statute 
of 31 H. 8. of Diflolutions was made. Afterwards in 2 E. 6. they ſurrendered their Poſſeſſions, and a 
new Corporation was eſtabliſhed, reſerving to the King the Land in Leaſe, which he granted to W. 
In Fee. The Queſtion was, if W. might enter and avoid the 2 Leaſes of C. or either of them ? And 
the Court, prima facie, thoug'1t he might; and that the firſt 99 Years Leaſe was drown'd, and ſur- 
render'd in Law by the taking the 2d, tho' he had no Poſſeſſion of the Land at that Time, according 
10 35 H 6. 4. and that the 2d Leaſe was void by Statute 31 H 8. it being made within a Year before 
the Act, and the firſt Leaſe being in Eſſe &c. Tamen Curia adviſare vult. D. 279. b. 280. a. Mich. 
10 & 11 Eliz. Corbet's Caſe als. the Prior and Convent of Norwich's Caſe. See 2 Rep. 49. a. in 
ihe Archbiſhop of Canterbury's Caſe, Trin. 38 Eliz. Bh R. where this Caſe is ſaid to be denied * 
ham Ch. J. and ſome other Juſtices, [But, as it ſeems, this was with reſpect to the avoiding the ſes 
ot Colleges, Deans, and Chapters &c. by the Statute of 31 H. 8] 

If a Leaſe be made to begin at Michaelmas, and before that Time the Leſſor makes a new Leaſe to the 
ſame Leſſee to commence preſently, the ſame is not any Surrender, and yet thereby the ſame is determined. 
Per Windham, which Anderſon granted, but Periam doubted. Le. 323. pl-354. Hill. 31 Eliz. C. B. 


in Caſe of Willis v. Whirewood. 
14. Tf Leſſee for Years [of Part] accepts a Leaſe from the Leſſor It ſhall be 


x⸗ conſtrucd as 


of All his Land in O. t this is not any Sur- Tt 
is Land in O (where the Land lies) yet his 18 1 8 a Leaſe of 


3 


} if 
5 


I 
-- pan 6< 
— 


— , — — 


„ 


r $$ en 74% 
- = $2 — 6 he > , * >. — EY - 
—_—— — — : . 1-4. 4.4 CORES 
* 4 — F - — — 


3 


P 3 : 
. 
— 


"gr" * 4 3 oO * 2 = LY —_ — * 1 
4 — £ — - 2 2 = 
— 


* -- — > * 
FLUE EIS 
©” MAP wth is 4 


— —— — 


9 1 
= P—_ ” ag. 8.4 ; 4. 
k * _ 
: l * >. 2 
a. OE. A 
* 2 2 7 
2 
1 « —— 
— — — . —— ́ꝗ ää—j — — 


the reſt of render; for peradventure be intended other Land. Tr. 5 Jac, B. B. 


— — 
* « — Dr < 
— 


Abc ůů— ** — 1 


130 Surrender. 


B. ere f. PerCurtam in Sible and Seark's Cale. 
177. Gibſon v. Searle, S. C. 


* And be- 15, If Leſſee for Bears accepts a Grant of a Rent of him in Revo: 
_ 3 fon, payable at ſuch Feaſts, without limiting when it ſhall 2 


Benefit of it this 18 not a Surrender, becauſe * it does not appear that they m 


after the tend that it ſhall iflue out of the Reverſion, Tr. 5 Ja. B. N. 
Leaſe is de- Cllxlam in Stble and Searle's Cale. a K. Pe 


termined. 
Cro J. 177. in Caſe of Gibſon v. Searle. If Leſſee for Life takes a Grant of a Rent- charge 

Fob, pt for Life, it is a Surrender, according to 21 H. . 7 For otherwiſe the Ren cr 
take Effect; but if-ſuch Leſſee for Life takes it for Nears, it is no Surrender, Cro. J. 177. in Caſe of 
Gibſon v. Searl.— If the Rent- charge is to commence preſently, tis an immediate Surrender of the Eſſar 
for Life. Cro. E. 874. Hill. 44 Eliz. C. B. in Caſe of Viellous v. May. —8. P. Mo. 637. pl. 876. in 
Caſe of Mellow v. May. g of 


16, But it the Rent be granted to commence at acertain Time within 
the Term, this is a Surrender. Tr. 5 Ja. B. R. in Stble an 
Searle's Caſe ; Per Curiam. 27 Þ. 7. 5. 
2 _ 4 17. A. Lene * ——— K. ACE. a Peil po of Veſturz 
age, de erræ; this i urrender. Tr. 5 Ja. B. B. Per Curiam in 
cauſe c, ol Sible v. Searle. 15 


ſiſt with 
the Leaſe. Cro. J. 177. in Caſe of Gibſon v. Searle. 


Becauſe in 18. So if Leſſee accepts a Grant of a Common out of the ſame Land; 

lle this is a Surrender. Tr. 5Ja, B. K. Per Cur. in Caſe ok Sibi 

Loeaſe. Cro. v. Scarle. 

J. 177. in S. C. 

S. P. debated 19. Ik Leſſee for 21 Years of a Manor accepts a Grant of the Office 

8 of the Bailiwick of the Manor tor the 21 e this is not ko Sul⸗ 

Searles kender of the firſt Leaſe, becauſe this Office is not any Jnteret in 

Adjudged the Thing leaſev, but only an Authority ; and peradventure it was 

3 J 2 _ dy * OALN * HO to pay the Rent 
e ro Due by himie or, Cr. 5 Ja. B. R. adjudged between 

Ten fac Sible and Searle. 1 

B. R. S. C. 


Leſſee for Years of a Manor takes a Leaſe of the Bailiwick of the Manor; this is no Surrender of his 
Term, becauſe it is of a Thing which is collateral. - Godb. 153 Gage v. Peacock. Noy 12. S. C. 

The Bailiff of Weſtminſter is commonly a great Man, who bath alſo Leaſes in Weſtminſter of the 
Demiſe of the Dean and Chapter, and yet it was never intended to be any Surrender. Cro. J. 177. i 
the Caſe of Gibſon v. Searls. 


Cro. J.177. 20. So the Acceptance by Leſſee for Bears of a Manor of the 


Cites it to 


Stewardſhip of the Manor, ig not any Surrender for the Cauſe afore 
have been 
10 2 0d ed lald. Tr. 5 Ja. B. N. cited to be adzudged, 


in the Caſe 
of Sir Valentine Brown. 


, P. be. 21. So if Leſſee for Bears of a Park, accepts a Grant of the Keeper 
ir 1 . jets... 5 
cauſe it is ſhip of the Park, this is not any Surrender, becauſe a Keeper has no 
collateral to Intereſt in the Park. Tr. 5 a, B. R. cited to be one Sir 7 ob 
the 7 — Chamberlain 8 Cale, for Preſtbury Park in Glouceſterſhire, 
ro. J. 177. 3 

in Caſe 5 Gibſon v. Searl, cites 8 C. King H. 8. granted the Cuſtody of the Park of O. with rea- 
ſonable Herbage, 10 G. and alſo the Manor of O. cum pertinentiis, and 100 Load of Wood (excepting ile 
Park, the Deer, and the Wood) for 50 Years, if the Grantee ſhould ſo long live. G. ſurrender'd the Letters 
Patents in Chancery to be cancelld, (and fo they were) to the Intent the King might grant a new Lede 
to P. and accordingly a new Leaſe a granted to P. of the Manor of O. as it was Eee granted to 6. 
And afterwards Anno 5 & 6 Ph. & Mar. the Office of Keeper of the Park cas granted to the ſame P. evithout 
the Proviſo of his living 50 Years, or ſaying reaſonable for: it, The Reporter concludes with 4 om 


* 4 
1 th. is. 
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that he heard Sir H. Yelverton ſay the Judges were of Opinion, that he had but the Cuſtody of the 
Park, and no Intereſt in it ; for that by the Acceptance of the Cuſtody of the Park, when he had a 
[caſe of it before, it was a Surrender of his Leaſe. Godb. 413, 414, 425. pl. 491. Trin. 21 Jac. B. R, 
Lord Zouch v. Moore. 


22. A Prioreſs leaſes to 7. for Term of Life, who takes Feme, and after 
the Prioreſs comes to T. and Z. ſays to her that his Will is that fhe enter in- 
10 the Land, by which the enters; this is a good Surrender; Quod nora ; 
ind then the leaſed again to him and his Feme. Br. Surrender, pl. 1. 
cites 40 E. 3. 24- ; 8 
23, If Tenant for 7 ſurrenders to him in Reverſſon out of the Land, to 
which he agrees, the Franktenement by this is in him immediately, and 
he is Tenant to bring Action by Precipe quod reddat without Entry, bur 
he ſhall not have Trefpaſs without Entry. Br. Surrender, pl. 50. cites 
H. J. J. ̃ 
5 Ir Leſſer for 10 Nears of Land takes a new Leaſe of the ſame Lands But if Leſs 
of his Leſſor for 20 Tears, it is a Surrender of the firſt Leaſe &c. % Years of 


the King 
Perk. S. 61 7. takes a 2d 


Leaſe for 
more Years of the ſame Land of the King, this ſecond Leaſe is meerly void ; and therefore an Accep- 
tance of it ſhall not cauſe a Surrender of the other Leaſe. Agreed by the Barons; and they ſaid it was 


ſo held in Farris and Uing's Caſe. Lane 22. The Caſe of St. Saviour's in Southwark. 


25, If a Man make a Leaſe for 40 Years, and the Leſſee afterwards takes a S it is if a 
Leaſe for 20 Years upon Condition, that it he does ſuch an Af, that then 3 
the Leaſe for 20 Years ſhall be void; and after the Leſſee breaks the Condi- ans, wh 
tion, by torce whereof the 2d Leaſe is void, notwithſtanding the Leaſe the Leſor 
for 40 Years is ſurrender'd; for the Condition is annex'd to the Leaſe 2r-nts the 


for 20 Years, but the Surrender was abſolute. 2 Inſt. 218. b. 27 2 to 
upen Condition, and after the Condition is broken the Term was abſolutely ſurrender'd. 2 Inſt. 218. b. 


And the Diverſity is when the. Leſſor grants the Reverſion to the Leſſee upon Condition; and when the 
Leſſee grants or ſurrenders bis Eſtate to the Leſſor ; for a Condition annex'd to a Surrender may reveſt the 
particular Eſtate, becauſe the Surrender is conditional. But when the Leſſor grants the Reverſion to 


the Leſſee upon Condition, there the Condition is annex'd to the Reverſion, and the Surrender abſolute. 
2 Inſt, 218. b. | th 


26. Leaſe for Years to A. Afterwards a Leaſe is granted to B. to com- 
mence at the End of the Leaſe to A. A. takes a new Leaſe. This is a Sur- 
Y of his other Leaſe, and B. may enter. Pl. C. 198. b. Wroteſley 
v. Adams. 

27. Leſſee for Years of a Houſe, accepts the Office of the Cuſtody of the By 4 againſt 
ſame He 12 Life, ln a Feb ber xerciſe of the ſaid Office. If this «Br oh 4 
be a Surrender? No Judgment was given, but the Matter was left to Marg. S. Il 
the Determination of ſome of the Privy Council &c. D. 200, b. pl. 62. — Adjudg d, 
Paſch. 3 Eliz. Earl of Arundel v. Lord Grey. | that 'tis a 


Surrender. 
Ibid. in Marg. cites 3 Jac. Gibbs v. Searle. ——S. P. cited as adjudged a Surrender; for tis another 
latereſt, and cannot Rand with the firſt Leaſe. Cro. J. 177. in Caſe of Gibſon v. Searl. 


28. A. Tenant for Life, Remainder to B. in Tail. B. levies a Fine, with 
Proclamations ſur Conceſſit, to A. and C. for their Lives. This F ine bars the 
Intail during the ſaid 2 Lives only, and is not a Diſcontinuance om- 
nino; for B. was ſeiſed by force of the Tail, and the Fine is Sur Con- 
ceſſit. It ſeems that A. s Acceptance of this Eitate to him and C. is a Sur- 
render of the former Eſtate which he had; as in cale of a Leaſe for Years 
made to A. and, during the Years, he accepts a Leaſe tor Years of the 
lame Land to him and B. Jenk. 321. pl. 28. | 
29. Leſſce for Years deviſed his Term to F. S. and made his Wife Execu- Mo. 355. pl. 
&, and died. The Widow enter'd, and proved the Will, and married 4 
4841 ; and this 24 Husband takes a Leaſe from the Leſſor. F. S. eater'd, 8. S accord- 
aud grants all his Hſtate to the Husband and Wife. The Opinion 22 the ingly. 
ourt 


-oþ 32 Surrender. 


III , 
— 


— 


Court was clearly, without Argument, that by this Acceptance of te 
new Leaſe by the Husband, the Term, which che Feme had to another 
Uſe, viz. to the Uſe of the Teſtator, ſhall be deem'd a Surrender 
Owen. 56. Trin. 27 Eliz. Carter v. Lowe. 

30. Leſſee for 21 Nears took a Leaſe of the ſame Lands for 40 Jar, 1 
begin immediately after the Death of F. S. This is no preſent Surrendet 
ot the firſt Term; but if J. S. die within the Term, then *ris a Surren. 
der; for it may be J. S. may ſurvive the firſt Term. 4 Le. 30. pl, g, 

| Paſch. 30 Eliz. in B. R. Anon. | 
Ow. 97. S. C. 31. A. Leſſee for 30 Years leaſes for 19 to B. —A. agreed with C. by Ar. 
By Name 00 ticles in Writing, That B. ſhould have a Leaſe for 3 Years more in the (am 
13 Gro, and other Lands, and that it ſhould not be a Surrender of his other Lea. 
E. 1:3. S. C. B. afterwards agreed to the Articles. Per Cur. This is no Surrender, L 
but ſome 303. pl. 420. Trin. 30 Eliz. C. B. Pory v. Allen. 


what diffe- 

rently ſtated ; and there adjudged, that Words and Acts between Stranoers can make no Surrender, à a 
Agreement between A. and B. that C. ſhall hold for 3 Years Lands, of which C. had a Leaſe for 1: 
| Years, and other Lands at a greater Rent, cannot make an After-agreement of C. to be a Surrender d 
1 his Term for 17 Years. 


i 4 Le. 161. 32, Tenant in Socage leaſed his Land for 8 Years, and died, his 
1 pl. 267. 8. C. Heir within the Age of 8 Years. The Mother being Guardian in Say, 


1 in totidem 
i Verbis.___ leaſed by Indenture to the ſame Leſſee for 14 Years. Per Cur. The fit 
ra 


Le. 322. pl. Leaſe is ſurrender'd ; but otherwiſe on a Leaſe made by Guardian bj 
454. S. C. by Nurture. Le. 158. pl. 226. Mich. 31 Eliz. C. B. Anon. 

the Name of | 

Willis v. Whitewood ; and Anderſon ſaid, That ſurrender'd it cannot be; for the Guardian has not ary 
Reverſion capable of a Surrender, but only an Authority given to her by the Law to take the Profits 
the Uſe of the Heir; but yet perhaps it is determin'd by Conſequence: and Operation of Law. 
Ow. 45. S. C. accordingly, by Anderſon. 4 Le. F 31. S. C. by Name of Willet v. Wilkinſon, 
ſays, it was adjudged, that this was a Surrender of the firſt Leaſe; and ſays, Note, the 2d Leaſe ws 
made in the Name of the Guardian. S. C. cited, Arg. in Caſe of Watts v. Maidwell, by the Nane 
of Mills v. Whitewood ; and that it was adjudged no Surrender. Hutt. 105. Litt. Rep. 282. Arg 
in Caſe of Maydwell v. Watts, cites S. C. by Name of Wills v. Whitewould, and that it was adjudgcd 
no Surrender, becauſe Guardian in Socage cannot take a Surrender, for he has no Reverſion. 


2 Le. 188. 33. Magdalen-College in Oxford 20 Dec. 8 Eliz. leaſed a Meſuage 
pl. 286. Trin. 10 V. F. for 20 Years from Mich. next. And after, on the 25 Offober, 21 
34 3 . Eliz. they did leaſe the ſame Meſuage to W. F. the ſame Perſon, for 20 
4 ' Years from Mich. next. Atterwards on the 31 Auguſt, the 30 Eliz. they 
leaſed to J. N. for 20 Years. The Acceptance of the 2d Leaſe by W. d. 
is a Surrender of the firſt, and is ſo immediately on the Acceptance, and 
1 not good to the Michaelmas following; and ſo the ad Leaſe is but 
1908 a Leaſe to begin in futuro. Poph. 9. Hill. 35 Eliz, Thomſon . 
1 Trafford. | 
1 * Hutt. 104, 34. A. made a Leaſe by Deed to B. 14 December, 14 Fac. [which was 
| 105. S. C in- in 1617] to commence at Lady-Day 1619, for 41 Tears. Afterwards upon 
ſtead of Jan. the 3 December, 15 Fac. [which was 1618.] A. leaſed the ſame Land i 
mentions the : 4 
ad Leaſe to C. for 99 Tears, to commence t preſently. Afterwards 14 * Fan. 16 Ja. 
B. to be [Which was Jan. 1619] A. made another Leaſe to B. for 41 Years ol the 
dated the 14 fame Land, fo commence 17 November 1619, All which Leaſes were by 
Noy. 16 Ja Indenture. The ſole Queſtion was, Whether the taking of the ad Leak 
from 17 Nov. Of the fame Land by B. the firſt Leſſee, be a Surrender. It was refolv d, 
1619; and that the firft Leaſe was not ſurrender'd or determin'd ; that the 2 Terms 
that B. ac- which C. took can never meet or claſh together, and conſequently it 
cnn 2 cannot be a Surrender; and Judgment was given accordingly. Lit. 
enter d. Rep. 268. Paſch. 5 Car. & 279. Trin. 5 Car. C. B. Watts V. Mayd- 
+ Hutt, Well. 20 
fays, that the | : 
Leaſe to C. was to commence from the Annunciation laſt ; and that C enter'd, and was thereof poſſeſs d, 
and that afterwards (ut ſupra) A. made the ſaid 2d Leaſe to B. Hutt 105. ſays, it was adjudg d for 
the Plaintiff, becauſe by the Leaſe made to C. for 99 Years, and her Entry, A. had buta -_ 


. —— —— — N 
1 0 — . 2 
. a _ OP — „ _ = 
* 4. Xx .4 +. * e — FS. 1 
„ 3. — ” — hg 2 7 8 een cy 
. 2 * F 5 Es hn 2 5 — 7 . 
* - iq; .. or oe eb ( — — 
. U + — 8 x — 
yd 2 — Y * Tx” 


— 2 
- 
—ä — 
— 


4 
— 
—  — — 
* 


== 
A 2 hy 
32 — 
Lug: fuer ra 
— I 
at... 


* 
2 


Surrender. 133 


„„ ; = . 102 i 
Gon, and could not by his Contract made afterwards with B. give any Intereſt to B. This Leaſe made 
vir. his former Leaſe, was good in Intereſt, being to commence at a Day to come, and 1s grantable 
o nd may be ſurrender'd or determin'd by Marter in Law before the Commencement thereof, As 
on hi rake a new Leaſe to commence preſently, which ſee in 37 H. 6. 29. 22 E. 4. for it inares in Con- 
* And in this Caſe it had been without Queſtion, that the taking of the new ſe had been a 


f the former, if it were not by reaſon of the Leaſe for 99 Years, which is for ſo great a 
— of Years, that diſables him to contract for 41 Years. 


35. Where an Officer for Liſe accepts of another Grant of the ſame Of. S C cited 
gce to him and another, it is not any Surrender of the firſt Grant. Re- 8 1 
{lved. Cro. C. 259. Trin. 8 Car. B. R. Walker v. Sir John Lamb. ji, wentiond 


is mentiond 
3 : that if an 
Officer for Life accepts of a new Grant it is no Surrender of his former Grant without mentioning the 
2d Grant being to him and another. ——— But where two were joint Officers for Life, and to the Sur- 
viver, and they ſurrendered in Order that a new Grant might be made to one of them and a Stranger, 
the Acceptance of the new Grant by that one would be a Surrender. Vent. 297. Trin. 28 Car. 2. 
B R. Woodward v. Aſton. 2 Mod. 95. S. C. accordingly. | | p 


36. A. was Leſſee of H. 8. by Patent for 21 Years, the Reverjjon to B. 
Atterwards B. by Deed reciting the Lands, but miſ=reciting the Dates of the 
ſeveral Letters Patents, grants all the Lands to the ſaid A. for 21 Tears after 
the Expiration hajuſmodi Literarum Patentium. This Acceptance of the 
2d Leaſe ſeems to be a Surrender of the firſt, the Commencement being 
referr'd to the Expiration of the ſaid Letters Patents, and not of the 
Term, and ſo the ad Leaſe ſhall commence immediately. See Grants, 
(Q) pl. 6. Bur ſee Prerogative Aa 2.) pl. 4. and the Notes. 

37. Leſſee for Years of Lands held of a Prebendary for 99 Years by a Ibid. it is 
Leaſe made in 4 E. 6. to commence after the Expiration of former aa: 8 
Leaſes, employ*d ſome Friends to take new Leaſes of the ſucceeding Preben- 8 
daries, in Tut for him, who accordingly did ſo. The Doubt was, or Remark of 
whether this was good Evidence of the Surrender of this old Leaſe ; the Reporter] 
and the Court inclin'd that it was. But the next Day the Jury found f, And 
that it was no Surrender. Sid. 75. pl. 6. Paſch. 14. Car. 2. B. R. on a it ſeems not 


' - : reaſonab] 
Trial at Bar, Gie v. Rider. that a Pn - 


| | in Truſt 
which is in another Perſon, and made in Majorem Cautelam, ſhould be a Surrender. = 


38. Leſſee for Life accepts a Leaſe for Years. This is a Surrender of his & if he ac- 
Eſtate for Life; agreed. All. 59. Paſch. 24 Car. B. R. in Caſe of Ber- „ 2 
nard v. Bonner. Re diy 4955 637 In Caſe 

| | . ; | Mellow 
v. May———Cro. E. 874. in Caſe of Mellows v. May. 


39. Jointenants of a Houſe join in a Leaſe, to commence the next 
Day, Atrerwards the ſame Day 2 of the 3 demiſe the ſame Houſe to the 
Jame Leſſee for the ſame Term, to commence from the ſame Day. This is a 
Surrender of the firit Leaſe, and a new Leaſe of their 2 Parts; and the 
pe Leaſe continues as to the 3d Part of him' that did not Join in the 2d 
Tu and the Leſſee's Entry and Poſſeſſion was by both Leaſes, viz. 
" the zd Part by the firſt Leaſe, and of the 2 Parts of the 2 others by. 
1 Sores 3 Lev. 117. Paſch. 34 Car. 2. in Cam. Scacc. Turbervi 
Stockton. 1504S 2% cen 
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See (F)yl. (G) hat Af or Thing ſhall be ſaid a Surrender. 


2, 35 8 
Remitter (E) 


r. IF there be Leſſee for Life, the Reverſion to an Infant, and ty 
Leſſee makes Feoffment in Fee to him in Reverſion, this 18 f 


Surrender. 39 E. 3. 29. N 
Co. Litt. 42. 2. Ik Tenant for Life makes Feoffment in Fee to him in Reverſios, 


1 tho he be of full Age, yet this is a Surrender. 39 E. 3. 29. 
S. P.——Perk. pl. 616. S. P. And ſo if he infeoffs him in the Remainder for Life. 


If Tynant 3. But otherwiſe it is, if Tenant for Life infeoffs him in Remainder 


for Lila u., in Tail; for this deveſts the Remainder, and ſo paſſes as a Feor 
Ka e, ment. 41 Aff, 2. adjudged. | 

this is a Sur- 

render; Per Perſey, Kirton and Clopton, in a Scire facias ; and yet Belk. awarded contra. Br. Sy. 


render, pl. 7. cites 50 E. 3. 6. | 


1 


4. Ik Leſſee for Life infeoſſs Baron and Feme in Reverſion in Right 
of rhe Feme, thts is a Surrender, (admitting that it is not a Fort; 
ture.) Dubitatur, 39 E. 3. 29. Contra 39 Aff. pl. 7. 
* Br. Sur- 5. Bur if the Leſſee for Lite grants his Eſtate to the Baron and Feme 
render, pl. in Reverſion in Right of the Feme, this is not any Surrender for tie 
80 —.— Benefit of the Baron. 21 4 7. 40. Curia. 14 H. 7. Rent l. 
It mal! vlived. 2 Curia. Contra 11 E. 2. Age 144. udjudged. 
b | 
Way of * Perk. S. $2. Where a Man leaſes Land for Life, and has Iſſue two Daughters, au 
dies, and the one takes Baron, and the Tenant grants to her and her Baron all his Eſtate, this is no Suri- 
der; Per Vaviſor clearly. Br. Summons and Severance, pl. 14. cites 21 H. 7. 40,—58. P. Perk 
623. cites 2 H. 7. 14. | 


FRSAL) 6. Tf Leſſee for Life be the Reverſion to a Baron in Fee, and Leſſe 
Fol 497. leaſes the Land to the Baron for the Lite of the Baron, and then tit 


oberen Baron dies, and then the Leſlee dies; the Mite ſhall not be endow! 
Man leaſ ed Of this, becauſe there was a Poſſibility of Reverſion during the Co 
Land for Verture, as to the Franktenement, (which proves that this was ni 
Term of Life, any Surrender) 1 E. 3. 16. Per Tond. 8 


the Remain- | | | 
der to W. in Tail, and the Tenant for Life leas'd it 'to him in Remainder for Term of Life of him in Remain 
der, who took Feme and died, and the firſt Leſſee enter'd, and the Feme was barr'd of Dower ; and 
ſo this is no Surrender. Br. Surrender, A. 49. cites 50 E. 3. 27. and Fitzh. Dower 35355. 

So where A. was Tenant for Life, the Remainder to M. in Ne, and A. alien d to W. for the Life of W.- 
died, and A. re entered, and the Feme of W. brought Writ of Dower, and was barr'd ; for thi 
Alienation is ng Forfeiture nor Surrender, becauſe it was to him in the next Remainder; Quere Legen 
inde, Br. Forfeiture de Terres, pl. 91. cites 13 R. 2. and Fitzh. Dower. | | 


k . Tf Baron and Feme ſeiſed in Right of the Feme for the Lifeof 
the F 9 aſe by — — him 75 — — for the Liſe of 5 
zaron, this is nat any Surrender; this taking he affirms 
Reverſion in him in Reverfion. 29 All. . 
So of ſuch 8. Tf Leflee tor Lite leaſes to the Leſſor for the Life of the Liſi 
Leeni it is not any Surrender for he has a Poſſibility to have it agan, 
der. Br. {Cil. if the Leſſor dies before Himſelf, 1 E. 3. 15. adjudged, 
Eſtates, pl. | ; 
7. 1 13 R. 2 — ut if Tenant for Life aliens to him in Reverſion for Term de Auter Vie, "5" 
Surrender. Br. Forfeiture de Terres, pl. 83. cites 24 E. 3. 68. 
So if Leſſee for Life of Land leaſes the ſame Land to bim in the Reverſion for Liſe, the Remainder # 
a Stranger in Fee, the ſame is no Surrender; Cauſa patet. Perk, S. 620. 


g. [But 
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| JT [Bur] if Leſſee for Lite leales to the Leſſor tor the Lite of the If Texan fe, 
elles, this is a Surrender tag te has not any Poſſibility of Re- 100 : —4 
Y \ertion, tho there be a Poſſibility ot an Occupancy; kor this 18 all Lands to hin 


one with a Grant of his Eſtate. in Reverſion, 
1 | 7. for J dring Rem. Adjudged th ood *. 9 

ien during the Life of the Tenant for Life rendring Rent. judged this is not without Livery of 
+5 by ts this . any Surrender either in Le or in L — to him in * Reverſion. By all the 
Juſtices of C. B. Bendl. 152. pl. 211. Paſch. 8 Eliz. Brown v. Kinſwell.— Ibid. 33. pl. 81. Browne 
v Kingſton, S. C bur ſtates it of a Leaſe made by Tenant Pur auter Jie; and that he made the Leaſe 
10 the Reverſioner, Habendum to him during the Life of the Leſſor rendring to him certain Rent. And 
the Juſtices were of Opinion, that this is nor good without Livery, nor is it any Surrender. 


10. So if Leſſee for Life leaſes to the Leſſor for the Life of the Leſ- 
br and Leſſee, this is a Surrender, becaule there is not any Polli⸗ 
W vility of Beverſion. Þ. 16 Ja. in the Exchequer Chamber, upon 
an Engliſh Bill, adjudged by all the Barons, between the King 
am the Lord Dudley. 

11. The Acceptance of a voidable Leaſe will be a Surrender of a (F) pl. 6. 
good and ſure Leaſe. D. 3 & 4 Ma. 140. 43. 1 

i v. | nardian in Chivalry took a Feoffment of the Infant within Ave 

cpa thor gy his rig Rent 5 Aſſiſe, and the Guardian 4 be . Piſteilor which 


proves that the Feoffment, as againſt the Infant, was void; and yet by Acceptance thereof the Intereſt of 
tle Guardian was ſurrendered. 2 Inſt, 218. b. 


12. Tf there are 2 Coparceners, of whom one is within Age, and in Br. Surren- 

Ward, and the other aliens ro B. who purchaſes the Mard of the — 5 KE 

Land and Body of the Lord, and after at tull Age of the Mard it is accordingly. 
agreed between them, that Partition ſhall be made ; and upon this they * 
pur themſel ves in Arbitrement, and the Arbitrator awards a Severance, 

and aſſigns their Parts, tu which the Mard Does not agree, yet this 

is a Surrender, ſcil. the Submiſſion and Award. 31 All. 26. 

adjudged. 

If a Leſſee grants Part of his Eſtate to the Leſſor, hy which a Roll. Rep. 
Keverlion continues in himſelf, this is not any Surrender. My 3374355 y" 
Reports, 14 Ja. Jac. Bacon 

| v. Waller, — 
(I) pl. 1. S. C hut if Leſſee for Life grants his Eftate to him who has the Reverſion in Fee in his 


own Right, and immediate to the particular Eltate, this ſhall enure by Way of Surrender. Perk. 
$ 3% | 


14. As if Leſſee for 20 Years grants all his Eſtate to the Leſſor, ex- Roll. R387. 
cept a Month or a Day at the End of the Term, this is not any Sur- 2 
tender, becauſe the Leſſee has a Reverfion, My Reports, Ad- 8. 0 


judged Bacon v. Waller. 3 Bulſt. 204. 
S. C. &c S. P. 


by Coke Ch. J. accordingly; and ſuid it is very clear he ſhall have it in ſeveral.—(I) pl. 2. S. C. 


15. Tf Leſſee for Life grants all his Eſtate to the Leſſor, this is d But if Leſee 
Surrender. 7 Þ. 6. 4. bv. ph | 3 


Eſtate to Leſſor rendring Rent, it is no Surrender: 2 Roll. R. 474. cites Bendl. Rep.—-—This 
ſhall not enure as a Surrender, becauſe there wants Words of Surrender, but ſhall enure by Way of 


Grant only. 4 Le. 237. cites it as adjudged 44 Eliz. in B. R. 


16. Ik Leſſee for. Life leaſes to the Leſſor in Reverſion, and to the 
Heirs of his Body for che Lite of the Leſſee, this is not any -Surren- 
der; For peradventure there 78 be an Heir of the Body, who 
al 25 be Heir general, and the Cftates divided. 18 E. 3. 45: ad- 


17. Ik Tenant for Life be contented. and agreed with him in Rever- 

lon, that he ſhall have the Land and his Intereſt for a certain annual 

Rent, and that if Tenant for Life ſurvive him in Reverſion, char he 
ave the Land again; This is not any Surrender clearly, be- 


thall h 


caule 


— 


1 - 1 1 li . . 
— 
4 77 , ww f+— tO, * _— — - 
= - : a - — — —b * — - 
: My og OE _— —— — — —_— ” 
— Ly — — 


—— — 
. — - 


PR 2 
— — 
9 


* 
— 


—— # _, _ 2 — — — o 
= * 7 
2 — — 0 — 4 — - a = — 5 * 1 4 b - 
8 — — . — — . 4 < « - —— - * — — - = 
— 0 — 0 - — 2 2 = — — — . - — + i. © = 
— — —⅛ 4 TJ — - 1 2 — | * * ads 
— —— — — - — 5 * 3 . & 4 ——- — — 1 * * a 7 YL — bo * -— 4 — 
- — — — — . 4 2 — -— x . - - — — — Js 5 - — — 
= — — — — — — —. 942 — K * ” — * * a 2 — 
SL — — wy. 3 9 — 
— — 7 * 
. . {Ip} - — 2 — * ” 
— — — FL. 
0 


— —z - 
= —aw=_—= - 
_ Ne ] mts 
prom 


136 Surrender. 


cauſe he ſhews that the Leſſor ſhall not have all his Eſtate. D.; 
13+ 251. 93. | | | 

It was a- 18 So ik the Tenant for Life be contented and agreed with him j 
greed in t0® Reverſion that he ſhall have the Land and his Intereſt for a certay 
Brown and annual Rent ; This Agreement being by Parol ts not any Surry, 
Kingſwell, der; For if it ſhould be a Surrender, then the Reverſton of th 
that a Leaſe Rent ſhould be void, this being by Parol, and his Intent ts apy; 
{or Fear: 3} rent to have the Rent. And therefore it ſeems that this is but a Lea 


be deter- 


mined iy At Will no Livery being made and fo the Kent well reſerved. O. 


873 im- El. 251, 93, per Curiam. But the Juſtices of Alſize e contra. 
virg a 
le e of Leſſee, that the Leſſor ſhould have the Lands again; But twas there doubted i 
a Leaſe for Life may be ſo determined, and where in the principal Caſe the Leſſee delivered the Indemm 
containing the Demiſe to a Stranger to deliver Simul cum tcto Statu & Intereſſe termini pradicti to the Le 
ſor, upon the Leſſor's Agreement to pay to Leſſee 501. And that Superinde the Stranger deliver'd & 
accordivgly, and the Leſſor accepted thereof, and plucked away the Seal: And all this was found jy 
the Verdict, and further, that the Leſſee as content, and afterwards the Leſſor made a new Leaſe; Thy 
is a gcod Surrender as if it had been found that he had uſed ſuch Words. Cre, E. 487 pl. 4. Mich. 0 
& 30 Eliz. B. R. Sleigh v. Bateman. | 

When Leſſee for Years agrees with Leſſor, and is content that the Leſſor ſhall have the Land again, 
tis a good Surrender of a Term ſor Years. Cro, E. 448. Sleigh v. Bateman. 


| "PI 


3 ct ** 1 * 


19. If a Man leaſes for Years the Remainder over for Years, and after 
the firſt Termor grants his Intereſt to the Leſſor, this is no Surrender by 
Reaſon of the Meſne Intereſt ot the Term in Remainder. Br. Surren- 
der, pl. 52. cires 31 H. 3. & lib. Perkins tir. Surrender, | 
20. And it Termor makes his Leſſor his Executor and dies, this is no Sur- 
render; For he has it to another Uſe ; Contra W horwood. Br. Surren- 
pl. 52. cites 31 H. 3. & lib. Perkins tit. Surrender, | 
Br. Aſſire, 21. Where a Man leaſes for Years rendering Rent, and the Leſſee main 
pl 6 eices the Poſſeſſion for Greatneſs of the Rent, and takes away his Goods, and the 
If the Lee Leſſor enters, his Entry is not lawtul ; For this is no Surrender, Br, 


waives the Surrender, pl. 25. cites 8. Aſſ. 20. 
Poſſeſſion this 


is no Surrender by the Opinion of the Court unleſs the Leſſor agrees to it, and enters, & quzre inde; 
for the Waiver does not expreſs the Intent of the Leſſee. Br. Surrender, pl. 45. cites 7 H. 6.1. 


22. Tenant by the Curteſy was, the Rever/ion to Baron and Feme ; the 7+ 
nant by the Curteſy infeoffed the Baron and Feme. This was adjudged a Su- 
render to the Feme, and no Feoffment; and fo ſee that if the Feme dies 
without Iſſue, the Heir of the Feme may enter upon the Baron; quod 

 - nora, Br. Surrender, pl. 26. cites 11 Aff. 14. 

If a Man 23. Formedon againſt Tenant for Term of Life the Remainder to N. jo 
gon of Termof Life, and this ſame Tenant for Term 7 ife grants or Leaſes his E- 
and leaſe . a 3 ; 

the fame tate to him in Remainder for Term of Life, Habend. to the Grantee in Re- 
Land for mainder for Term of Life of the ſame Grantor ; and per Wilby J. clearly 
Life and this is only a Surrender; Contra if the Tenant for Lite had leaſed to 
grants the Stranger for Term of Lite of the Stranger, this had been a Forteiture. 
Remainder Br. 8 ] . E. I : 
unto a Stran. Br. Surrender, pl. 17. Cites 24 E. 3. 32. 68. 
ger for Life, | : 

nd the Leſſee for Life grants his Eſtate to him in the Remainder for Life; the Law ſays, That this ſhall 
anure by way of Surrender. Perk. S. 616. cites 14 H. 8. 15. | 


24. Aſſize; Feme Tenant in Tail after Pofibility of Iſſue extinct, the Re- 
verſion to R. in Fee took Baron, the Baron and Feme alien d to him in Reue. 
fron, rendering Rent for Life of the Baron, by Deed indented with Clauſe of 
Re-entry for Non-payment by $ Days. The Alienee alien d over; the Rent 
was] arrear ; the Baron and Feme enter'd for the Rent arrear, and the 
ntry adjudged Lawful by Reaſon of the Rent arrear, and not of the 
Altenation of the Alienee, and it cannot be adjudged a Surrender, becauſe 
it was by the Baron for his Life, and the Feme may ſurvive him. Br. 
Conditions, pl. 112. cites 29 Aſſ. 64. | 


25. A. 


Surrender. | „ 


| 25. A. bound by Statute to B. His Land is extended. C. recovers againſt 
WS 3. in Debt, and the Land extended by B. is now extended by Elegit to C. A. 
grants his Eſtate to the Conuſee; tis no Surrender. 3 Le. 156. pl. 205. 


n Caſe of Cadee v. Oliver, Arg. cites 29 Aſſ. 64. by Seton. 


266. In Aſſiſe; Land was given to A. a Baſtard, and to E. his Feme, and 
e Heirs of A. who had Iſſue C, and after A. died, and C. took F. to Baron; 
er which enant for Term of Life gave the Land to the ſaid F. and C. his 

Feiue, and to the Heirs of F. and atter C. died without Iſſue, by which the 
W 7:4 enter d for Eſcheat, and ] the Baron brought Affiſe, and upon Argu- 
ment and Adjournment, the Opinion of the Court was againſt the Plain- 
tilt; by which he was nonſuited; tor becauſe C. the Feme was within 
Age and alſo Covert Baron, this was taken as a Surrender and not a Gitt to 
the Baron; and then becauſe he is not Heir of the part of the Father of 
C. ſcil. of the part of A. who was a Baſtard, to whom the Land was given 
in Fee, and E. who is yet alive had only tor term of Lite, therefore ris a 
Surrender; quod mirum mihi! by Reaſon that the Baron was join'd. Br. 
Surrender, pl. 34. cires 39. All. 7. 

27. Land was given to R. and F. his Feme and the Heirs of R. and R. 
id having {ſue a Daughter C whotcok to Baron O. and after F. who ſur- 

We 012d, gave the Land to C. and O. her Baron in Tail, the Remainder in Fee 
W / 0. Quzre, it it be a Surrender? Ir ſeems that ir is not by Reaſon that 
the Baron is joined with her. Br. Surrender, = 20. cites 39 E. 3. 29. 

28. Land was given to Baron and Feme, the Remainder to F. F. the Ba- 
ron diſcontinued and retook to him and his Feme the Remainder to W. N. and 
died ; The Feme claim'd in by the ſecond Eftate, and ſurrendered part to N. 
N. in the laſt Remainder ; and becauſe the Feme by the taking of the ſecond 
Eſtate was remitted, and the firſt Remainder alſo, therefore this Gift is 0 
Surrender to the ſecond Remainder, but only a Grant of his Eſtate: For the 
Remainder is in J. S. by Award. Br. Surrender, pl. 36. cites 41 Aſſ. 1. 

29. It my Termor agrees that I ſhall make Feoffment to a Stranger, this is Naked Cen- 
a Surrender ; =_ Frowick Ch. J. who ſaid that this Caſe is adjudged in em of Te- 


our Books. Brooke ſays, Quang, where? becauſe he believes that ir is Tit. or 
6 ife, that 
not Law. Br. Surrender, pl. 48. cites 41. Aſſ. 2. Reverſioner 


| os in Tail 
ſrould make a Feeffment, amounts not to Surrender of the Eſtate for Life. Reſolved per Cur. Hill. 2 W. 3. 
B. K. Carth. 110. Swift v. Heath. | 


30. A. leaſed to B. for Life the Remainder to C. in tail, the Remain- 
der to D. in Fee, and after B. aliens to C. and his Feme; this is no Sur- 
render, by Reaſon that the Feme was Fointenant, Br. Forfeiture de ter- 
res. pl. 84. cites 41 Aſſ. 2. | 

31. It the Tenant in Dower leaſes her Eſtate to the Heir, rendering Rent, Br. Voucher, 
ſor Term of her Life, the Heir ſhall have his Age in the Life of the Te- 12 _— 
nant in Dower; tor this is 4 Surrender, and the Heir is in by the An- Pert s 62: 
ceſtor, Br. Age, pl. 8. cites 45 E. 3. 13. Per Finch. cites S C 


Br. Sur ren- 
der, pl. 5. cites S. C. 


32. In Scire Facias upon a Fine, it ſeems by the Argument, that 
where Fins is levied to Baron and Feme in Tail, the Remainder 20 V. in 
Fee, and the Baron dies without {ue and the Feme leaſes her Eſtate to M. 
Who has Iſſue, and dies, the Iſſue ſhall not have Scire Facias to execute 
the Fine; becauſe the Leaſe to W. the Father was a Surrender. Br Sur- 
render, pl. 6. cites 45 E. 3. 18. | | 

33. Fee Simple cannot be ſurrender'd without Livery of Seiſin. Br. Con- 
teſhon, pl. 15. cites 12 U. "ag "he 3 | | 


* It a Man leaſes his Land for 20 Tears, and after grants a Rent- Br. Charge, 
arge of 205, out of it, and after the Termor grants his Term to the Leſſor pl. dc ces 
flor ſhall I charged within the 20 Years; for 
n this 


within 4 Tears, the Le 
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this Grant is a Surrender, and the Leſſor is in Fee, and not in by the 
Termor. Br. Surrender, pl. 10. cites 5 H. 5. 8. 

35. It is not properly a Surrender, but where he, who ſurrenders, gives Py. 
ſe/fon to him who takes by the Surrender. Br. Surrender, pl. 13. cites 
22 H. 6. 51. per tot. Cur. except Port. | 

36. It a Man, ſeiſed of an Acre of Land, aſe the ſame Acre for Lif: 
the Remainder for Life unto a Stranger, and the Leſſee grants his Eſtate un. 
to his Leſſor, that ſhall enure by way of Grant; and yer the Grantee i; 
ſeifed of the whole Reverſion at the time of the Grant; but the ſame 
Reverſion is not to take Effect immediately after the Eſtate of the Leaſe 
determined, if he in the Remainder be living, as he 1s at the Time of 
the Grant. Perk. S. 83. 

37. It Leſſee for Lite of Land grant his Eſtate unto him in the Rever. 
ion, and to two other Men, it is a Surrender for no Part. Perk, 8. 
618. 

See (H) pl. 4. 38. Releaſe of 7 2 for Years to Leſſor, does not amount to a Surren. 
der; for Releaſe ſuppoſes Leſſor in Poſſeſſion. Jenk. 30. pl. 58. 
Bendl. 35. 39. A Leaſe is granted to a Feme ſole for Life, Remainder to her for 20 
pl. 59. Anon. ears, and aſter Leſſor makes a Leaſe 1 40 Tears to J. S. to commence 
S. Q accord- after the Death of the Feme, and the Term of 20 Nears ; and afterwards 
ingly. . S. marries the Feme, and the Feme dies. The Baron has both the 
erms, and his laſt is not ſurrender'd nor determin'd; for Surrender 
can't be before the ſaid Term commenced in Poſſeſſion. And. 32. pl, 
80. Mich. 5 E. 6. Anon. 
40. 3 Things are incident to a Surrender. 1. An actual Poſſeſſion in 
him who ſurrenders. 2. An actual Remainder or Rever/zon in him to 
* Sce whom the Surrender is made. 3. “ Conſent and Agreement between the 
(A. 2) pl. 8. Parties. Arg. Owen. 97. in Caſe of Perrin, al.* Porey v. Allen. 
41. Leaſe for Nears; alter the Leaſe made Leſſor ſays to Leſſee, 
Tho” I have not excepred it in my Leaſe, yet I mean to have the Chamber 
over the Kitchen to put my Stuff in, z/// my Son comes of Age: To 
which Leſſee anſwer'd, He was well content with that. On which Leſſor 
put his Stuff chere. Per Popham, Att. Gen. This does not amount to 4 
Surrender, but is only a Permiſſion for a Time. 3 Le. 223. pl. zol. 
Trin. 30 Eliz. in the 8 3 v. Littleton. 
42. Tenant for 7 * levied a Fine e ceo Sc. to him in Revenſion in 
Fee, and declared the Uſes to the Cognixee, and his Heirs upon Condition 
- that he paid the Tenant for Life the yearly Sum of 41. during his Life, and 
| in Default of Payment thereof, then to the Cogniſor for his Life, and fir 
one Year over. The Annuiry being not paid, nor demanded, the Tenant 
tor Lite enter d. The Queſtion was, whether this Fine was a Surren- 
der; but it was held, that it was no Surrender; for a Fine implies 2 
Gitr in Fee Simple, and every Party to it ſhall be eſtopp'd to lay the 
contrary. Cro. E. 688. pl. 23. Trin. 41 Eliz. C. B. Smith y. 
Warren, | EA | 
43. The King ſeiſed in Fee of the Rectory of St. Saviour's in De- 
meine as of Fee, as in Right of his Crown, demiſed the ſame to ih 
_ Church-Wardens oft St. Saviour's for 21 Years. Afterwards by Lette!s 
Patents reciting the ſaid Leaſe, and that the ſaid Church-Wardens modo ba- 
bentes, & ad præſens poſſidentes, the ſaid Eſtate, Intereſt c. yet to come 
in the faid Rectory, had ſurrender d the ſame, he, in Conſideration of tht 
ſaid Surrender, ad of 20 l. demiſed it to them for 5o Tears. Reſolved, 
that there was no Occalion of any actual Surrender, becauſe rhe Words 
Modo habentes &c. proved, that at the Time of the making the faid 
new Demiſe the other was in Being; and that inſtead of their making 
any Surrender before the new Demiſe, the Acceptance of the new De- 
miſe ſhould be a Surrender of the old. 10 Rep. 66. b. Trin 11 Jac. in 
the Exchequer, Church-Wardens of St. Saviour's, Southwark. 
44. Before Remction of the Clerk, the King cannot preſent the ſame Clerk 
who is in by Ulſurpation ; for this cannot enure as a Surrender * 5 
5 relent- 


— * . 
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eſentment. See Preſentation, (Q. a) pl. 5. and Roll Rep. 236. i 25 
* of the King v. the Biſhop NPs . 1 po; Hp 
45. R. S. brought Waſte againſt H. and E. his Wife, and declared, that Hob. 203. pl. 
the Oueen by Letters Patents granted the Lands to E. for Life, Remainder to 257. S. C 
the Plaintiff, and that H. the Defendant married the ſaid E. and committed the Husband 
aste. The Detendants by their Plea confeſs the Leaſe and Marriage _—_— 
but farther ſay, that 2 Feb. Anno 40 Eliz. they ſurrender d the Eftate of render to the 
the ſaid E. to the Queen, to the Intent that ſhe ſhould grant a new Leaſe to Queen but 
the ſaid E. and 2 others tor their Lives ; which Surrender the Oneen ace by Record ; 
cepted, and 3 Feb. made a new Leaſe. Iſſue being taken thereupon, the — . 
ury found the new Leaſe made 3 Feb. reciting, that ſhe ſurrender d the not of Re- 
Eſtate and the Grant, and that the Queen, in Conſideration of Money, cord, but was 
&c. and that the new Leaſe was made with the Conſent of H. the H usband, a Matter | 
and that he and E. agreed to it, and held claiming by the ſaid new Leaſe ; car node = 
adjudged, that the Conſideration which procured the new Leaſe was the the Jury. F 
Surrender of the old Leaſe, which Surrender was not abſolute, bur de- 
featible, it E. ſurvive, or H. diſagree, and then the old Leaſe is revived. 
Beſides the Freehold tor Lite, which H. had in Right of E. his Wite, 
could not be given away by his}bare Aſſent; bur if that Leaſe had been 
made De novo to him and his Wife, then it had been queſtionable ; 
becauſe the Eſtate paſs d by Implication, viz. by a Surrender in Law, 
by the Acceptance of the new Leaſe, Hutt. J. Trin. 14 Jac. Swaine v. 
Holman. | 4 0 
46. It was held, that if the Indenture of Leaſe be given up to the Leſſor, Grantee of 
and accepted by him, this is a Surrender in Law. Clayr. 131. pl. 236, Rent delivers 
March 1648. before Thorpe Serjeant at Law Judge of Aſſiſe. Anon, e Bee 


to the Gran- 
g . ror, this is 
no Surrender, but he may ſue for his Rent, if he can recover bis Deed again; for a Choſe en Grant muſt 
be ſurrender d by Deed ; Per Cur. Vent. 297. Trin. 28 Car. 2. B. R. in Caſe of Woodward v. 
Aſton. 


47. Where a Surrender may be made, and both Eftates come into the A Grant by 


ſame Hands, this amounts to a Surrender. Arg. Skin. 263. in Caſe of 2*ration of 
Law turns 


Knight v. Greenvill, cites Co. Litt. 41. 42. Poph zo. For no Man can : 
have an Eſtate in polleſſion and Reverſion alſo, without an intermediate — 8 


Eſtate in ſome other. a Man can- 
not have 2 


aj 5 equal Dignity in the Law at the ſame Time. Arg. 3 Mod. 301. in the Caſe of Thompſon 
v. Leac 25 | 


* . 


(H) By what Mords it may be. 


1. "D E Word Surrender ig not neceſſary to make a Surrender, Fol. 498. 
| if * there are other Words which canramount. 40 All. 16, 1 
adjudged, 1 der, pl. 35. 
| ; A OH Cites S. Gl 
When the Words prove a ſufficient Aſent and Will of him who is the particular Tenant, that be in the 
Remainder or the Reverſion ſhall have the Thing gbich he bas or holds, they are Words ſufficient to make 
a Surrender, if he to hom the Surrender is made do agree thereunto. Perk. S. 607. 


2. If Leſſee for Life faith to the Leſſor, that he rants that he ſhall Br. Surren- 
enter into the Land, and that he will that he ſhall have the Land, _ . 88 
(this amounts to a Surrender.) 4 All. 16. | If Leſſee for 
Years, of Land, ſay ro his Leſſor, that bis Will is that his Leſſor ſball enter into the Land which be holds 
for Life, or for Years, and ſball have the ſame, and by Force thereof the Leſſor does enter inte the ſame, it is 


4 good Surrender; and fo ſhall it be, if he ſay ynto his Leſſor, or unto him in the Kequainger or Re- 
verſion, that be <vills that be have the Land, and the Leſſor does enter by Force thereof, or agrees thereto, it 


5 good Surrender; Lut if the Leſſor &c. does not enter by Force thereof, nor agrees thereto, the 


Surrender 
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Surrender is not good; for he cannot ſurrender to him againſt his Will. But if be to whom the Surrendi, 
is made do once agree to the ſame, he cannot afterwards diſagree thereto And in the Time of King E 
1. the Leſſor did enter into the Land leaſed for Life, with the Aſſent of the Leſſee; and becauſe ft 
was not in the Prefence of good Men of Credit, it was holden to be a void Surrender. But the Lavi 
otherwiſe at this Nay &c. Perk. S. 608. 

It the Leſſee comes to him in the Remainder, or in the Reverſion, and ſays to him that be will gc. 
py the Land no longer, and he in the Remainder by Force thereof does enter, it is a good Surrender. And if 
the Leſſee does ſay to his Leſſor, I do ſurrender unto you the Land which I bold of your _ Or it he 
ſaid, I hold ſuch Land or Houſe &c. and ſhews certain the Land or Houſe &c. of your Leaſe, aq j 
do ſurrender the fame Land or Houſe &c. to you, and the Leſſor doth agree thereto, the ſame is a good Sur. 
render. Perk. S. 609. 


3 In Aſſiſe; Tenant in Tail diſcontinued, and the Diſcontinnee died ſciſal 
and 3 Heirs after him, and the 3d Heir on his Death-bed ſent for the Ire 
in Tail, and bail'd to him the Deed of Entail ; and ſaid to him that he had 
Right to the Tenements, and ſurrender'd them to him by Parol, and died in 
the Houſe of the Tenements ; and the Iſſue in Tail enter'd by the Surren. 
der upon the Heir of him who ſurrender'd, who interrupted him: Ang 
the Surrender awarded good, and the Entry lawtul. Br. Surrender, pl. 
33. cites 34 Afl. 2. | 

S. P. Fenk. 4. Releaſe of Leſſee for Years to Leſſor, does not amount to a Surren. 
30. pl. 38. der, becauſe of the Repugnancy ; for the Leſſee is in Poſſeſſion, and the 


e Releaſe ſuppoſes the Leſſor in Poſſeſſion. Jenk. 195. pl. 2. 


leaſes to kim 
in en it is v; becauſe it cannot enure as a Releaſe, for he is in Poſſeſſion; nor can it enure 
as a Surrender for Want of apt Words. So of Leſſee for Years ; Per Anderſon Ch. J. But Sragg ſaid he 
knew it ruled in a Caſe of great Importance, that tho* the Words did not amourt to a Surrender, 
yet the Conſent and Agreement of the Leſſee, which is proved by the Deed, will amount to a Sur- 
render. Cro. E. 21 Trin. 25 Eliz. C. B. pl. 2. Anon. | 
Tenant for Years remiſes, releaſes, diſcharges, and for ever quits Claim to him in Reverſion. The 
Court inclined that it was a good Surrender; Sed adjornatur. 1 Ley. 145. Mich. 16 Car. 2. B. R. Ma. 
on v. Tredway. 


5. A. was Leſſee for Years rendring Rent, and aſterwards the Reverſa 
was granted to B. for Life, Remainder to C. in Fee. A. attorn'd to, 
Afterwards B. by Deed releaſed to C. all his 2 * &c. with Words cn. 
cluding him to make any Claim for the future. C. reciting all this Matter, 
granted his ſaid Reverſion and Remainder to F. S. in Fee, to whom A paid 

the Rent; and B. likewiſe releaſed to F. S. and his Heirs &c. all his 
Right, with like Words as in the other Releaſe. Dyer, Weſton, and 
Welſhe J. held, That nothing paſs'd by this Releaſe, becauſe there were 
no Words of Surrender in the Deed. And Saunders Ch. B. and Browne 
accorded, bur Carlyn and W hiddon e contra. D. 251. a. pl. 91. Paſch. 
8 Eliz. Stepkin v. Lord Wentworth. 

6. Tenant in Tail leaſes for Vears; afterwards Leſſor covenants and grant: 
with Leflee, that he ſhall have and hold the Land to him and other 
during the Life of Leſſor ; but no Livery and Seiſin was made. By the 
Opinion of 3 Juſtices, This is neither Surrender nor Confirmation to en- 
large his Eſtate, and is only a Covenant, notwithſtanding the Word 
Grant; but Weſton J. ſeem'd e contra, by Reaſon of the Word Grant. 
D. 272. pl. 34. Paſch. ro Eliz. Cardinall v. Sackford. by 

Cro E 156. 7. Tenant at Will cannot ſurrender; and if he ſays, I agree to ſurrend! 
pl.39. Mich. my Lands, this by 3 Juſt. againſt 1, is not any Thing in preſent, but a 
1. & 32 Act to be done in futuro. Le. 17). pl. 250. Trin. 31 Eliz. BR 


liz. B. R. 
S C accord- Sweeper v. Randal. 


ingly. 6 ; | 
Poph. 125. 8. Leaſe for Life, Remainder for Life ; and afterwards he in Remaind 
8. E. by the for Life, during the Lite of the Tenant for Life in Poſſeſſion, and in Þ 
Name of Preſence upon the Land, ſurrenders to Reverſioner by theſe Words, I. 

ennet v. I ſurrender and yield up the Tenements to you, and then delivers up the Leit 


— 71 yt to the Reverſioner, by whom the Leaſe was granted to him. Ter; 


op 
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at. this is not good, but it ought to be by Deed ; but Mountague J. to be done 


contra. Er adjornatur. 2 Roll. Rep. 20. Paſch. 16 Jac. B. R. Ben- = Foo 


net's Caſe. ' nant for 
Life, but to 
a Stranger upon the Land in the Abſence of the Leſſor; and that he ſaid he ſurrender'd to him in Re- 
verſion. It was objected that this Surrender could not enure to him in Reverſion, being abſent. Sed 
non allocatur ; for the ſole Point in Queſtion was, Whether he in Remainder for Life can ſurrender 
without Deed? And as to that this Rule was taken, viz. That what cannot commence without Deed, 
cannot be granted without Deed, as a Rent, Reverſion, Common, Advowſon &c. But in this Caſe 
this took Effect * Livery, and not by Deed; and therefore might be determined without Deed. 
Mountague and Haughton agreed, that it might be ſurrender'd without Deed, but that it could not be 
ranted over without Deed ; but Doderidge J. ſaid it could not be furrender'd without Deed, but that 
Tenant in Poſſeſſion may, or Tenant for Life, and he in Remainder together may ſurrender to him in 
the Reverſion ; but this ſhall enure as 2 ſeveral Surrenders, firſt of him in Remainder to the Tenant 
ſor Life, and then by the Tenant for Life to him in the Reverſion. And Croke ſ. agreed with 
Doderidge, becauſe the Eſtate of him in Poſſeſſion is an Eſtoppel to the Surrender; fo that it could not 
be ſurrender'd without Deed. wad 
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() In what Caſes a Surrender ſhall be Hinder d by other Sce(F) (6) 
Eſtate. 


1. IF Leſſee for 20 Years grants 10 Of the ſatd 20 Bears to the Leſſor, See (G) pl. 

pet this is not any Surrender, becauſe he himſelf has a Re- '3- 74,5: 
—— meine. Tr. 14 Ja. B. R. adjudged between Bacon and 7.4, 1, 

aller. but a fature 


Intereſt; 


Per Doderidge and Haughton J. Roll. R. 388. S. C. 


2, If Leſſee for Years grants all his Eſtate except one Day at the See (G) pl. 
End of the Term ro che Leſſor, yet this is not any Surrender; for © 
this Day is a Keverſion, and (0 ſhall hinder the Surrender as ſtrong⸗ 
ly as it it had been 20 Bears, Tr. 14 Ja, B. G. adjudged between 
Bacon and Waller. 

3. Leaſe was made to W. for Life, the Remainder to P. in Tail, the Bt, if 7 
Remainder to . in Tail, the Remainder to the right Heirs of W. and Tae _— 
ater V. infeoff*d P. and his Feme in Fee, now T. cannd enter; for he has F. may en- 


nate the immediate Remainder. Br. Surrender, pl. 3. cites 41 E. 3. 21. or for the 
lenation 


to his Diſinheritance; Per Wiching, quod non negatur. And ſo ſee that it is no Surrender, becauſe the 
Ferie cvas join'd with P. who was in the Remainder ; bur if ſhe had not been join'd, then it ſeems it 
had been a Surrender; for Tenant for Life cannot infeoff him in the Reverſion or Remainder. Br. 
durrender, pl. 3. cites 41 E. 3. 21. 


4. In Debt the Defendant pleaded Surrender, and the Caſe was, that 
an Abbot leas*'d Land for Term of 20 Nears to B. C. who kaſed over to E. 
for 5 Tears, who leaſed his Intereſt by Indenture to W. M. rendring 20 Marks 
ber Annum ; and in Debt brought by E. againſt M. N. the Defendant plead- 
ed that the ſaid E. and this V. N. now Defendant his Leſſee, before a" 
Rent arrear, ſurrender 'd their Eſtates, which they had in the Land, 7o 7 
Abbot firſt Leſſor, who agreed to it, Judgment. &c. And by all the Juſtices, 
except Brian, This is no good Surrender; for there was no Priqity between 
the 2d and 3d Leſſees, and the firſt Leſſor, and therefore a void Surrender; 
and allo the third Leaſe, with Reſervation of the Rent had been void, 
but by Reaſon of the Deed indented ; becauſe the ſecond Leſſee had no Re- 
derſion in him, and alſo the Surrender in ſuch Caſe is not good without 
Leed; for of a Rent &c. which cannot paſs without Deed, nor com- 
mence without Deed, there the Surrender of ſuch a Thing is not good 
Withour Deed. And note alſo here, that there is not any immediate Re- 

Oo ver/0n 
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verſion or Remainder between the 24 Leſſee and the 3d Leſſee, and the 17 Lf. 
ſor 3 and ſo void, by the beſt Opinion. Br. Surrender, pl. 16. cites 14 
H. 7. 2. 

1 It a Leaſe for Life be made of Land by A. to B. the Remainder tg 
C. for Life, the Remainder to D. in Tail, and B. ſurrenders to C. or to A. 
his Leſſor (who has the Fee in Rever/ton) leaving out him in the Remain. 
der tor Lite, this Surrender is void to take Effect as a Surrender; he. 
cauſe he unto whom the Surrender is made, has not the immediate 
Eſtate in Remainder to him that makes the Surrender. But if he who 
made the Surrender had but an E/ate for Tears, and in the Surrendy 
there ve Words which amount unto a Grant of his Eftate, then the Surren. 
deree ſhall rake the fame by Way of Grant of his Eſtate &c, Perk 
S. 588. 


os if - 6. A. Leſſee for Year's Remainder for Years to B. This Remaing:y 
After made 


LA te C Ver Tears hinders the Surrender of Leſſee for Years to Letior ; Secus of 


by another an after made Leaſe to commence after the firit Leaſe. Jenk. 236. 
Indenture of pl. 49. 
the ſame 


Land had commenced with the Leaſe to B. then 'tis only a Leaſe by Eſtoppel, and does not hinder the Sur. 
render of B. For tis not one ard the ſame Eſtate with the Leaſe of B. and conjoin'd. * But in this Cafe 
if B. ſurrender, C. ſhall enjoy his Leaſe, and if in the laſt Caſe B. attorns to C. then C. ſhall have it x; 


a Reverſion, and the Rent as Incident, and ſuch Reverſion hinders Surrender by B. to A. the firſt Leſſor, 
for he 1s not immediate to him. jenk. 256. pl. 49. 


7. Leſſee for Life makes a Leaſe for Years rendering Rent, and after 


ſurrenders to the Leſſor on Condition. Leſſee for Nears takes a new Leal 
for Tears of the Leſſor ; Leſſee for Lite performs the Condition and puts out 
the Leſſee for Years, who re-enters, and the Leſſee tor Life brings Debt 
tor the firſt Rent reſerved, and ruled that it does not lie; For the Leaſe 
out of which it was reſerved is gone and determined. Cro, E. 264. pl. 4 


Mich. 33 & 34 Eliz. B. R. Brewſter v. Parrot. 


— —j— 


(K) How a Surrender may be made. 


*Br. Dower, x, Surrender may be upon Condition. * 14, E. 4 6, adjudged, 
2 * Cites Perkins. S. 624. 44 E. 3. 3. 


. 8. P. Br. Surrender, pl. 41. cites 7. E. 4. 26.— S. P. Co. Litt. 218. b. 
Vou muſt know, that a Surrender of a Freehold made by Deed indented upon Condition is good, and if the 
Surrender be of an Eſtate for Tears in Land, then the Surrendey may be upon Condition without Deed; 
and if a Surrender be made of the Freehold by Deed indented upon Condition, that if he to whom the 
Surrender is made, do not go unto York within one Month next following the Date of the Surrender, 
That then it ſhall be lawful for him who made the Surrender to re-enter into the Land; The ſame isa 
good Surrender upon Conditicn. Perk. S. 624 | 


2. Tenant for Lite, and he in Reverſion for Life may ſurrender with- 


our Deed, and the Eſtate of him in Reverſion ſhall be ſurrender? 
thereby; (For it ſeems this ſhall enure firſt as a Surrender of the 
Leſſee to him in Reverſion, and then as the Surrender of him in 
— — ſo that he ſurrenders an Eſtate tn Poſſeſſion. 27. All. 46 

As Tenant in z. A Surrender of an Eſtate for Life may be without Livery. 44 

de Last ue All, 3. Curia. 

im i erſion by Dedi, Conceſſi & Co i fer her Life rendring Rent, a eſau 
3 wa 10 Miſe bode he > Ch 8 . — his «aver ſs 1 . Ded 


uod ipſa ratificavit O confirmavit the Land to him in Reverſion then ſeiſed of the Rever ſion Habendum fen 
Life of the Tenant in Dower, rendering 5 J. Rent, which he has been always ready to pay, and would "i 
uſe the Deed as a Gift, but as a Surrender; And the Opinion of the Court was, That it is a Surrender 
and not a Leaſe ; And this notwithſtanding the Condition and the Rent reſerved. Br, Surrender, pl 


fl. 3. 
37. Cites 44 AU. 3 | Bat 
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But Tenant of Fee Simple cannot ſurrender to the Lotd without Livery of Seiſin. Br. Surrender, pl, 
cites 12 H. 4. 21. Br. Condition. pl. 15. cites S. C. 0 


In Aſſiſe, twas admitted a good Bar, that the Tenant brought Præ- Br. Surren- 
cipe quod reddat, ſcilicet, Dum fuit infra ætatem againſt the Plaintiff, and he der Pi, = 
rendered to him the Land in Pais, Judgment Si actio; For per Fith, this es Bonk 
all that the Writ demands; tor it is Præcipe N. quod reddat B. ſuch ſays, It 
Land. By which the Iſſue was taken, that he diſſeiſed him, abſque hoc ſeems that 


that he had any thing of his Render, quod nota ; And the Aſſiſe was re N 


taken; Which ſaid that he did not Surrender. Br. Barre, pl. 64 cites that he ſhall 
27 All. 37. come into 
the Court 


where the Writ is returnable, and render it there, ſo that it may be of Record to bar the Demandant 
at another Time; And yet the Writ ſays further, Et nifi fecerit, & prædictus (le demandant) fecerit te 
ſecurum de clamore ſuo proſequend. tunc ſum. per bonos ſummonit. prædict. (le Tenentem) quod fit &c. 
oftenſur* Quare non fecerit &c. And ſo it ſeems that in ancient Time, it ſufficed that the Tenant render in 
Pais according to the Words of the Writ. 


5. Leſſee for Years can't ſurrender by Attorney; But he may make a 
Deed importing a Surrender, and a Letter of Attorney to another to de- 
liver it; Per Clench. Le 36. pl. 45. Trin. 28 Eliz. B. R. Anon. 
6. A Surrender may be to an uſe. Cro. E. 668. pl. 23. Trin 41 Eliz. in Whether 


C. B. Smith v. Warren. Lands tn Fas 
| may be ſur- 

render'd to an Uſe was doubted by Coke. Roll. R. 412. They may be ſurrendered according to the Cu- 

fm of a Manor, Roll R. 411. Waffel v. Yelton. 3 Bulſt. 230. Elkin v. Waſtell, Mich. 14 


[ac. S. C. and there 231, It was urged that Fee Simple Land may be ſurrender'd by the Cuſtom, and 
that it had been ſo adjudged here; And this ſeems admitted by Coke Ch. J. 


(L) In what Caſes Surrender may be without Deed, and See (H) 


Bennet v. 


in what not. I hat Thing. Wefbeck 
| (K) pl. 2. 


. Corodie Cannot be ſurrendered without Deed. 12 0. 4. 17. 
2, Such ching which cannot be created without Deed, Can- Br. Mon- 


not be ſurrendered without Deed. 19 P. 6. 33. b. 8. F. ce 
$ C. — 8. C. cited Poph 137. Paſch. 16 Ja. in Caſe of Bennet v. Weſtbeck. S. P. But a 


ie vhich may be leaſed without Deed may be ſurrendered without Deed, tho" the Leaſe was by Deed ; 
per Markham. Br. Surrender, pl. 12. cites S. C. | 


3. As a Rent Charge or Rent Seck cannot be ſurrendered without s v Br. Sur- 
Oced, 19 ID. 6. 33. b. render, pl. 


| 12. Cites 
8. C 8. P. Ibid pl. 16. cites 14 H. . 2. —— Br. Monftrans. pl. 5. cites S. C. But Surrender 


und is good without Deed thereof made; For it may pais without Deed as by Livery. S. P. 
Perk. pl. 581, 582. 


4. Leſſee for Years of a Manor cannot ſurrender it without Deed, 
becauſe it cannot paſs without Deed. Tr. 5 Ja. B. Agreed per Cu- 
am, between Bucknam and Warntord. 

5, If a Man grants a Reverſion for Years by Oced as he ought, 1f Lee for 
ad after this comes into Poſſeſſion, this may be ſurrendered without {#* >< of 
Oed. Tr. 5 Ja. B. B+ per Coke. | 2 


a Houſe, and 


2 F the Grantor 
grants the Sewer unto a Stranger for Life, and the Leſſee attorns, the Grant is void if it be not by Deed. 


Ard vert if the ee dirs, and the Grantee enters into the Land, he may ſurrender the ſame without Deed 
and, out of the Land, if the Surrender be made within the County where the Lard is. But if the Surren- 
der be made in another County, it ought to be by Deed &c. Perk. S. 583. 
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6. If a Man be Tenant by the Curteſy, or Tenant in Dower, 475 Ad vom. 
ſon, Rent or other Thing that lies in Grant, albeit there the Eſtate be. 
gins without Deed ; Yet in Reſpect of the Natute and Quality of the 
thing that lies in Grant, it cannot be ſurrender'd without Deed. Co. Lit: 

38. a. 
. J. $0 it is if a Leaſe for Life be made of Lands, the Remainder for Lif: 
albeit the Remainder for Life began without Deed ; Yet becauſe K, 
mainders and Rever/1ons, © tho' they be of Lands, are things that lie in 
Grant, they cannot be ſurrender'd without Deed. Co. Lit. 338. a. 

8. A. Tenant for Life, Remainder to B. and C. for Life. C. purchaſes thy 
Rever/zon in Tee; A. and B. ſurrender to C. but without Deed ; per 
Fenner J. The Surrender is void ; for if it be good it muſt firſt be the Sur. 
render of him in Remainder, which cannot be without Deed, and it can. 
not be the Surrender of the firſt Tenant for Lite to him; for there is no 
Word of Surrender between them, Cro. E. 269. pl. 9. Hill. 34 Eli, 
B. R. Perkins v. Perkins. 

9. A Corporation aggregate cannot make an expreſs Surrender without 
Deed in Writing under their Seal, yet they may by A# in Law ſurren- 
der their Term without Writing; for fortior & potentior eft. Diſpojiti 
Legis quam Hominis. Admitted. 10 Rep. 67). b. Trin. 11 Jac. in the 
Churchwardens of St. Saviour's, South wark's Caſe. 

Leſſee for Io. 29 Car. 2. cap. 3. Enacts, That 20 Leaſes, Eſtates, Interęſt of Free. 
Tears 2 hold, or Terms of Years, or any uncertain Intereſts in, or out of any Lands, 
wh Laco Tenements, or Hereditaments, not being Copybold or cuſtomary Intereſt, ſlal 
the Leſſor, be ſurrender d, unleſs by Deed or Note in Writing fig d by the Parties, al- 


_ 28 ing them, or their Agents authoriz'd by Writing, or by Operation of Law. 
he Rey, 
cubich Lager accepts, but afterwards refuſed to take the Surrender of the Leaſe; Decreed by Lords Com- 
miſſioners that the Leſſee ſhould be diſcharged of the Rent. 2 Vern. 112. pl. 109. Mich. 1689. Natck. 
bolr alias Knatchbull v. Porter. | | 

| Upon a Caſe referr'd to the Lord Ch. B. Gilbert for hs Tong, at his Chambers, he gave hi; 
Opinion, That ſince the Statute of Frauds and Perjuries, a Leaſe for Years cannot be ſurrender'd by 
cancelling of the Indenture, without Writing, becauſe the Intent of that Statute was to take away the 
Manner they formerly had of 3 Intereſts ro Lands, by Signs, Symbols, and Words only; and 
therefore as a Livery and Seiſin, on a Parol Feoffment, was a Sign of paſling the Freehold before the 
Statute, but is now taken away by the Statute, ſo he takes it, that the cancelling of a Leaſe was a Sign 
of a Surrender before the Statute, but is now taken away, unleſs there be a Writing under the Hand 
of the Party. And the Words, viz. By Act and Operation of Law are to be conſtrued a Surrender in 
Law by the taking a new Leaſe, which, being in Writing, is of equal Notoriety with a Surrender in 
Writing. Gilb. Equ. Rep. 236. Caſes in Ireland, in Time of Geo. 1. Magennis v. Mac-Cullogh. 


(L. 2) What Eſtate. 


S.P. And [1] 6, L State for Liſe of Land may be ſurrender'd without Deed. 


—_— 40 E. 3. 41. b. 19 0. 6. 33. b. 50 All. 1. 


cauſe it is but a Yielding or a Reſtoring of the Eſtate again to him in the immediate Reverſion or Be- 
mainder, which are always favour'd in Law. Co. Litt. 338. a. s 

Leſſee for Life or Years of Land, or of a Houſe, wpon Condition by Deed indented, may ſurrender hi 
Eſtate without Deed. Perk. pl. 583. 


[2] 7, One Jointenant may ſurrender to his Companion (admitting 
that he may ſurrender) without Deed, 40 E. 3. 41. - 
S. P. Br. 3. Surrender of a Term upon Condition, is good without Deed. Cn 
Conditions, of ſuch Surrender of a Leaſe for Term of Life upon Condition ; for this ougbt 
11.7 8 to be by Deed. Br. Surrender, pl. 40. cites ) E. 4. 16. 
n 4. Eftates in Fee of ſome Things iſſuing out of Looks may be dete!- 
mined by the Surrender of the Deed to the Tenant of the Land by eohich 
Deed it was granted Sc. Perk. S. 585. 5 


(L. 3) To 


— — 
** 
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(L. 3) To whom. [ The King.] 


[1] 8, [ DE Tenant of the King (admiting that he may ſurren⸗ 
A der) cannot ſurrender without Deed. Contra 49 E. 
3. . 50 + I. | 


— 


— 


— 


— 


(M) hat ſhall be ſaid a Surrender of Part, or of all. 


1. IF Leſſee for Years of Land accepts a new Leaſe by Indenture 
of Part of the Land before leaſed to him, this is a Surrender 


only for this Part, and not for the whole. Pill. 43 Eltz. B. R. 
Pet Curiam, between Fiſh and Campion. 


2. A Man /eaſed for Life rendring Rent, and after the Tenant for Life It Tenant for 
granted his Eſtate to the Leſſor and 2 others; And the beſt Opinion was, "oy makes 
That this is a Surrender for the 3d Part; for when the Fee and the 5, 3 
Franktenement come together, the one determines the other, and ſo the # the Leſſr, 
Tointure determines, and they are Tenants in Common; and yet the Opi- the Remain- 
nion of Perkins in his Book is, that it is no Surrender for any Part for der to the 


the Ad vantage of the other two; but this does not ſo appear in this Book. pg — 
Br. Surrender, pl. 11. cites ) H. 6. 2, 3. in Fee ; in 
this Caſe, 
foraſmuch as the Limitation of the Fee ſhould work the Wrong, it enures to the Leſſor as a Surrender 
for the one Moiety, and a Forfeiture as to the Remainder of the Stranger; for he cannot give to the Leſſor 
that which he had before: And as to the Remainder to the Stranger, it is a Forfeiture for this 


Moiety, and when the Leſſor enters he ſhall take the Benefit of it. Co. Litt. 335. a. 
If Leſſee grants his Eftate to Leſſor and a Stranger, this is is a Surrender for a MHoiety. Arg. 2 Roll. R. 
445. in Caſe of Euſtace v. Scayen. i 


3. Where there are two Co-heirs, and the Tenant for Life grants his 
F/tate to the one, this is no Surrender but for the one Moiery; and of the 
other Moiety the other may have Writ of Waſte, tho' the Action of 
Waſte thall be in Name of both, and the one ſhall be ſever'd as it ſeems, 
But quzre ; for ir ſeems the Action of Waſte ſhall be of the Moiety; 
Quzre betore Partition and Severance of the Land. Br. Surrender, pl. 
23, cites 21 H. J. 40. - 

4. If A. B. and C. be Joint Feoffees of Lands, to have and to hold 
unto them and to the Heirs of B. and afterwards A. does releaſe all his Right 
to C. and afterwards C. ſurrenders to B. Ec. it is a good Surrender tor 
the 3d Part of the Land &c. Perk. S. 587. 

5. If I hold one Acre of Land for Life, of the Leaſe of the Father f . 
and J hold one other Acre for Life or Years of the Lea/c of F. S. and I ſur- 
render unto J. S. the Land which I hold of his Leaſe, by this Surrender he 
ſhall not have the Land which I hold of the Leaſe of his Father, not- 
withſtanding that the Reverſion of the ſame Acre be in him by Deſcent 
from his Father &c. Perk. S. 611. | | 

6. A. B. and C. Jointenants y0in in the Leaſe of a Houſe to 7. S. to com 
mence from Michaelmas laſt. Atterwards on the ſame Day B. and C. with- 
out A. demiſe the ſame Houſe to J. S. to commence from the ſame Time and 
ſor the ſame Number of Years as in the Leaſe made by all three; and in 
Ejectment by J. S. he declares upon both theſe Leaſes. Reſolved that 
the Declaration was not double; tor when the 3 demiſed the whole, and 
afterwards 2 of them demiſed all the ſame Thing, this is a Surrender of 
the firſt Leaſe, and a new Leaſe of their 2 Parts, and the old Leaſe con- 
unues as to the zd Part of A. and fo Il S. entered, and was poſſeſs 

| 'P 
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both Leaſes, viz. ot the 3d Part of A. by the 54 Leaſe, and of the tu 
Parts of B. and C. by the 2d Leaſe; and ſo affirm'd 1 in B. R 
3 Lev. 117. Paſch. 34 Car. 2. in Cam. Scacc. Tubervill v. Stockton. 


(N) Pleadings. 


* * Aſſiſe Bagot pleaded Surrender of Letters Patents of the Office f 
Clerk of the Crown of the Chancery into the Hands of the King, viz, 
Luod idem W.S. coram dicto Domino Rege in Cancell. ſua tali Die & Any 
eatlem Cancell. apud Villam Weſtm. tunc exiſtente perſonaliter conſtitutus ex 
certis cauſis ipſum moventibus totum jus, Statum, Tit. & intereſſe ſua quad 
ipſe in dicto Officio ac in 20 li. pro exercitio ejuſdem habuit, conceſſit, ac Off. 
cium illud gratis, pure, ſponte, realiter, & abſolute ſurſum reddidit, dimi. 
it, & reſignavit, prefato Domino Regi, ac literas illas ibi inde factas in 
Cancell. prædicta ibidem ex cauſis predittis tunc ibid. reſtituit cancellandas, 
Br. Surrender, pl. 18. cites 9 E. 4. J. 
Litt. Rep. 2. In Replevin the Defendant rejoin'd, that Leſſee ſurrender'd Dj. 
$3 S. C. LG miſſionem prædictam, without ſaying that he ſurrender'd the Tenements 
ines tor or all the Eſtate therein. But it was held, that theſe Words imply all 
in Common his Eſtate and Intereſt, and ſoit is intended; and tho? the uſual Courſe is 
Parlance, to plead Surrender of the Eſtate, yet all is one, and ſo much, is implied. 


when it is Cro, C. 101. Hill. 3 Car. C. B. Peto v. Pemberton. 
ſaid ſuch an 


one had a Leaſe for Years, not only a Writing is intended, but a Term; and in the Books it is ſaid 
that he ſurrender'd his Leaſe &c. and cited Sir John Paginton's Caſe adjudged, which was, that 
he made a Feoffment in Fee upon Condition that it he paid Money at ſuch a Day, then the Charter of 
Feoff ment ſhould be utterly fruſtrate and void, but did not ſay that the Eſtate ſhould be void, or the 
Livery and Seiſin &c. And yer adjudg'd that this goes to the Eſtate, and yet the Deed does not make 
the Eſtate, but the Livery. And lays Coke remember'd this Caſe in 5 Rep. and that the Caſe is more 
ſtrong than a Leaſe for Years, as the Principal Caſe is, which is only a Contract; that if it was Eltate 
of Franktenement, it ought to be Intrando agreavir, | 


3. The conſtant Form of pleading a Surrender, is not only to plead 
the Surrender, but to plead 1t with an Acceptance, viz. to which the Sur- 
renderee agreed; and fo are all the Precedents, unleſs one or two in 
Raftal. Per Pollexfen Ch. J. Rooksby & Powell 9. 3 Lev. 284. Trin. 
2W &M. B. C. in Caſe of Thompſon v. Leach. | 


For more of Surrender in General, ſee Copyhold, Extinguiſhment, 
: Fines, Releaſe, and other Proper Titles. 


Survivor. 


(A) Vat Things Survivor ſhall take. 


1. TF an Obligation be made to many for one Debt, he who ſurvives 
ſhall have the whole Debt or Duty. And ſo it is of other @w- 
nants and Contracts &c. Litt. S. 282. 


2. Mone) 


— 9 
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2. Money lent on a Mortgage in Truſt, and with Intention, that 
each of the Morrgagees ſhould have his Money and Intereſt again, there 
tall be no 3 Chan. Rep. 57. 7 Car. Petty v. Styward. 

z. Joint Farmers of Exciſe ; per Finch C. If there had been no Cove- 
nant that it ſhould ſurvive, yet in Equity it ought, by reaſon of the 
joint Charge and Expence If there had been any Agreement among 
the Farmers that it ſhould nor ſurvive, that might have alter'd the Caſe. 
Vern. 33 Hill. 168 1. Hays v. Kingdom. 

Where 2 become Fointenants, or jointly intereſted in a Thing by 
way of Gift, or the like, there the ſame thall be ſubject to all the Conſe- 
quences of Law. But as to a joint Undertaking in the way of Trade, or 
the like, it is otherwiſe, Vern. Rep. 217. Hill. 1683. Jeffries v. 
Small. | 

5. If a Guardianſhip was granted to 2, if one dies, it ſhall ſurvive to See 2 Lev. 
the other. G. Equ. Rep. 177. Paſch. 8 Geo. 1. Earl of Shattsbury v. a 1 
Counteſs of Shattsbury. N 


30 Car. 2. 


B. R. Low- 
ry v. Reines, where this Point was moved, and cited D. [189 b. &c. pl. 15. & c. Mich. 2 & 3 Eliz.] 


Lord Bray's Caſe, That by the Death of one the Authority is determined; but in the principal Caſe 
the Court ſaid nothing to the Point. 


(B) I: what Caſes Survivor ſhall take. 


1. IF a Demiſe of Lands be by 3, on Condition to pay them 109 J equal- 
ly to be divided, and one ot them dies, his Executor or Admini- 
ſtrator ſhall have the Money. Brownl. 32. a Nota there. 

2, It I make a Leaſe tor Years, reſerving Rent during my Life, and my If a Rent- 
Mies Life, if I die, the Rent is gone, becauſe ſhe is a Stranger ; and the Carge A 5 
hall never have the Rent, becauſe ſhe has no Intereſt in the Land. If N. 5 F 
one of them die, nothing can ſurvive to the other; and a Limitation 1 
muſt be taken ſtrictly, otherwiſe it is by way of Grant, that ſhall be Wife, during 


taken ſtrongly againſt the Grantor. Brownl. 39. a Nota. the Life of the 
: X Wife, and 
the Wite ſurvives, ſhe ſhall have the Rent. Brownl. 171. Hill. 15 Jac. Brown v. Dunry. 


3. Lands charged by Deed with 1000 J. to be raiſed and divided among 
5 Children, one dies before Diſtribution ; the Survivor ſhall have his 
Share, and not the Deviſee of him that is dead. 2 Chan. Rep. 129. 29 
Car. 2, Woolſtenholm v. Swetnam. 

4. Foint-purchaſe by A. and B. of a Building-Leaſe, in the Name of 
of C. who declared it a Truſt for A. and B. and of another Building- 
Leaſe in D.'s Name, who alſo declared rhe Truſt for A. and B.—A, dies, 
and M. his Executor, and E. (who had taken the Houſes in Execution) 
allign'd to J. S. —B. became Bankrupt, and the Commithoners aſſign'd 
to R. 8. R. S. conveys to W. S.——— W. S. denies Notice of the 
Title of J. S. but confeſs'd his having C.'s Aſſignment, and the Decla- 
ration of Truiſt put therein, and that the Leaſe to C. was not aſſign'd to 
him by any expreſs Words. — Vet, W. S. being a Purchaſor, tho under 
thoſe Circumſtances, Trevor, Maſter of the Rolls, diſmiſs'd the Bill 
without Coſts, and the rather becauſe the Plaintiff did not bring the 
Bill till after Defendant's Purchaſe, tho Plaintiff's Purchaſe was made 
2 Years beſore. Vern. R. 360. Hull. 1685. Uſher and Prime v. Ayl- 
worth, Edmonds & al. 

(C) By 
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(C) By what Limitation Survivor ſhall take. 


1. F IFT to 2 in Tail; here are Eſtates Tail executed with ſever] 

Inherirances ; But if one die, the other ſhall have all by Sur. 
vivor tor his Life; Per Haughton. Roll R. 178. Paſch. 13 Jac. in Caſe 
ot Bowles v. Berry. 

2. So Gift to 2 and the Heirs of one, if he who has the Fee dies, the 
other ſhall have all tor his Lite; Per Haughton. Roll R. 178. in Caſe 
ot Bowles v. Berry. 

3. Lands were deviſed to Baron and Feme for their Lives, and after thy 
Deceaſe of the Feme, then to the Child or Children of her Body; in this 
Caſe the Baron's Eſtate determines upon the Death of the Feme. 2 
W ms's. Rep. 653. 671, 672. Mich. 1134. Cowper v. Earl Cowper. 

4. But a Limitation to them for their Lives, (without more) will un. 
doubredly carry an Eſtate for both their Lives, during the Lite of the 
Survivor; per Maſter of the Rolls. Ibid. 671. cites 5 Rep. 9. Brude. 
nell's Caſe. 

5. And he ſaid, that this is the legal as well as liceral and gramma- 
tical Conſtruction of thoſe Words (tor their Lives,) which, being plural, 
mult comprehend both, and join them together, where there is no particy- 
lar Reaſon to vary from it; As where an Office was granted 70 2 for Term if 
their Lives, this was held in Auditor Curle's Caſe, 11 Rep. 3. b. to de- 
termine upon the Death of one. But in a Limitation of Lands, it is other. 
wiſe, And the Reaſon of the Difference is this, a Jointenancy of Lands 
may be ſever'd ; and if it be nor, the Intereſt muſt conſequently ſurvive, 
which is otherwiſe in an Office; and that it is ſo in Lands, is not from 
the Import of the Words of that Limitation, but from the Inſtitution or Ope- 
ration of Law; tor it the Words imported a Survivorſhip, it would do 
ſo in both Caſes. Beſides, pon a Severance of the Fointenancy in Land, 
the Eſtate does not continue during the Life of each Donee; hut determines 

upon the Death of one for his Moiety, and of the other for his; and 
+ Ir ſeems it cited D. 67. a. and Co. Litt.“ 197. a. 2 Wms.'s Rep. 672. in Caſe of 


0 15 Cowper v. Earl Cowper. 


. — 
— 


(D) Survivorſhip. In what Caſes among what Perſon. 


Noy 55- 1. JUS accreſcendi inter Mercatores locum non habet; this extends to Joint 
Anon. That Shopkeepers ; And per Coke, There are 4 Sorts of Merchants, vis. 


* Adventurers, Dormant, Travelling, and Reſident; and neither of them 
traders ſhall ſhall rake by Survivorthip. 2 Brownl. gg. in a Nora there. 

not ſurvive; 
Per Owen. 


Holtſcomb v. Rivers. 


No-Survivorſhip between Merchants. Chan. Caſes 127. Paſch 21 Car. 2. in Caſe of 
Nelſ. Chan. Rep. 139. in S. C. | | 


_— 


(E) By what Words a Thing ſhall ſurvive the Peron, ot 
die with him, 


3 Le. 65. pl. I. N Award was, that A. ſhall pay to B. during the Term of {x 


97.8. = and Years, towards the Education and bringing up of ſuch an one, an 
pon 42 Infant. Within the 2 firſt Years of the Term the Infant dies. Cired by 


Dyer, 


** 


— 


Sur vivor ; I 49 


— — 


Dyer, who ſaid it was adjudged that the Sum ought to be paid for the this Caſe 


whole Term after; for the Words (towards his Education) are only to 65 wy GB. 
hew the Intent and Conſideration of the Payment of that Sum, and are Tete 


not Words of Condition &c. 2 Le. 154. in pl. 186. 19 Eliz. in C. B. 


Anon. ah | ; 
2. Covenant to pay ſo much to two; if this be no Intereſt, and one dies, Joint Cove- 


then there is nothing to ſurvive; Per Doderidge J. 3 Bulſt. 31. Paſch, ant ſhall 


13 Jac. in Caſe of Quick aud Harris v. Ludburrow. . 


venanted 
with B. C. and D. to give Bond to pay 10 J. to B. who dies, the Covenant ſurvives, Brownl. 207, 
Yates v. Rolles. | 


—_— 


(f) In what Caſes the Survivor ſhall bring Actions, 
or be charg'd alone, or he and the Executors or Heirs 
of the other. 


1. IF 4 are bound in a Recognizance, and one dies, the other 3 ſhall not If the Heir 


be charg'd with the whole, bur they and the Heir of the Deceaſed u un 


ſhall be equally charg'd; quod nota, Br. Charge, pl. 27. cites 29 the Conuſce 

Aff. 37. | brings Scire 
a facias again 

the z, it is a good Plea that the 4th is dead, and his Iſſue within Age, and by his Age the Parol ſhall 


demur againſt all; Per Judicium; quod nota, that Charge ſhall not ſurvive ; and it is not ſaid there 
if they were bound jcintly and ſeverally, or not. Br. pg pl. 27. cites “ 39 Af. 37. And 
Execution ſhall be againſt the 3, and the Heir of the other, and well; and Judgment given, and af- 
firm'd in Error. Br. Error, pl. 191. cites 29 Af. 37.— Br. Parol Demur, pl. 16. cites S. C.—— Br. 
Age, pl. 36. cites 8 C. Per Seton and Shard, but Mombray contra. 

* {Ic ſhou'!d be (29.) | 


2. In Debt upon Bond againſt Husband and Wife, as Heireſs to her Fa- 
ther, they pleaded Non eſt Factum of the Father. The Jury found that 
the Bond was made to the Plaintiff” and another; whereas in Truth the 
Plaintiit declared on a Bond made to himſelf only, without mentioning 
the other Obligee, and he as Survivor, brought the Action. The Court 
was clear of Opinion, that the Plaintiff ovght to have declared upon the 
"So, Le. 322. pl. 453. Mich. 30 & 31 Eliz. C. B. Dennis 
v. St. John. 

3, 


3. Ita Bond is made to 3, to pay Money to one of the 3, they muſt all 
Join in the Action; for they are all bur as one Obligee. And if He to 
whom the Money is payable dies, the other 2 who ſurvive ought to ſue, 
t10 they have no Intereſt in the Money contained in the Condition; Per 
Cur. Velv. 117. Trin. 8 Jac. B. R. in the Caſe of Rolls v. Yates. 

4. In Debt on Bond it appeared ou Oyer, that A. B. and C. were 
bound Jointly, and that A. was dead; whereas the Action was brought 
againſt his Executor, and the other 2, Upon Demurrer the Court were of 
Opinion that the Action was not well brought; for by the Death of one 
ot the Obligees, his Executor is wholly diſcharged. Sid. 238. pl. 7. 

Hill. 16 & 17 Car. 2. B. R. Osborn v. 3 & al. 

5. A Fudgment was obtained jointly againſt 3, and one of them dies, and Saunders of 
the Plaintiff ſued a Scire facias againſt the Executor of him that was dead, 8 X 
aud the 2 Survivors, © The Judges ſeemed to incline, that the Charge p,.cyuor, 
did lurvive, and the Executor as not liable; but * Wylde, he might cited a Caſe 
have ſued a Scire facias againſt the Heir and the 2 Survivors, becauſe as it of Norton 
charg'd the Realty, it did not ſurvive ; but he could not charge the Exe- — . 
cutor. Freem. Rep. 366. pl. 468. Paſch. 1674. Anon. Harvey be- 
| ing Execu- 


ur was ſued, and pleaded ſeveral Judgments, and that he had fully adminiſter'd ; and amongſt other 
| | Qq Judgments 
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udgments pleaded one which was recovered againſt his Teſtator, and an Eſtranger ; and becauſe he a; 
2 aver that his Te ſtator ſurvived, the Plea was ruled to bei " Ibid. frang uſe he did 


For more of Survivor in general, ſee Devile, Jointenants, Truſt 
and other Proper Titles. 5 


[| 


Suſpicion. 


tt 
* "OY 


P 


(A) What is good Cauſe of Suſpicion to detain a Perſon, 


Bridgm. 62. 1, ILL of Falſe Impriſonment in B. R. the Defendant /aid that cer 


. 1 { , 1 1 ti 
3 6 tain Perſons ſaid to him that the Plaintiff aud F. M. were come ty 


Wells, cites L. with certain Oxen, which were ſtole, as they thought; and he came and 
S. C. that found the Oxen in an obſcure Houſe, and arreſted him upon Suſpicion ; Judg- 
Suſpicion ment fi Actio. And per Gaſcoign and Hull, it is no Plea; for * Suſpicion 


3 4 is no Cauſe of Arreſt, unleſs a Felony was committed in the Country before. 
cauſe iris Et adjornatur. Br. Faux Impriſonment, pl. 4. cites 7 H. 4. 35. 
but the 
— — of a Man, which lies in his own Conceit. -* Serjeant Hawkins ſays, that generally 
no Suſpicion will juſtify an Arreſt where no Treaſon or Felony hath been committed, or dangerous Wound 
given. 2 Hawk. Pl C. 76. S. 16. 
But the Serjeant thinks that this Rule holds not as to Arreſts on a Hue and Cry, or by Virtue of a 
Warrant from a Juſtice of Peace. 2 Hawk. Pl. C. 76. S. 16, 17. 


2. It is good Cauſe to arreit a Man, inaſmuch as he is Vagrant, exer- 
cifong no Trade, nor doing any Work. Br. Faux Impriſonmenr, pl. 22. cites 
7 E. 4. 20. 
Goods were 3. So, that Parcel of the Goods ſtole were found inthe Poſſeſſion of the Plain- 


ons 2 tiff. Br. Faux Impriſonment, pl. 22. cites 7 E. 4. 20. 

found in the 5 : | = 
Houſe of the Plaintiff, and he would not ſhew bow be came by them, this gave good Cauſe of Suſpicion, 
and being examined before a Jultice, giving various and uncertain Anſwers, aggravated the Suſpicion, 
and was juſt Cauſe of binding him to Selions. Cro. E. 901. pl. 4. Mich. 44 & 45 Eliz. B. R. Cham- 


bers v. Taylor. 


4. Falſe Impriſonment made at W. in the County of K. The Deten- 
dant ſaid, that at the Time Sc. Z. Fawconbridge with 20000 Men, as Re- 
bels and Traitors to the King, intending to depoſe the King, aſſaulted tht 

City of London, and burn'd Houſes, and kill'd A. and B. and the Citizens 

drove them to Blackheath ; and the common Voice and Fame was, thi! 

Orig. is the Plaintiff was one of them, and the * Defendant ſuſpecting him there, took 
(PI) him at M. and becauſe there was no Gaol in the County of K. where he might 
put him for Doubt of Rebels, he carried him to London, and there impriſones 

hin. And per Cur. a Man cannot arreſt another for Suſpicion, if he him- 

ſelt has not Suſpicion thereof; nor he cannot juſtify by Command of him 

who has Suſpicion. Br. Faux Impriſonment, pl. 25. cites 11 E. 4.4 — 

But after Fol. 7. the Opinion was, that it is no Plea, if he does not /ay tb 
he durſt not carry the Plaintiff” to the Gaol of Kent for Doubt of Rebels. Quod 


nota; for a Man cannot juſtify the Taking in one County, and che Im- 
priſonment 


Suſpicion. IST 

:iſonment in another County, unlefs for ſuch ſpecial Cauſe ; but where 
the Gaol of one County ſerves in two Counties, there he may plead it and 
uſtity &c. And the Plaintiff maintained his Writ abſque hoc, that 
the common Voice and Fame in London was, that he was one of the 

ebels. 
y 5. In Falſe Impriſonment the Defendant ju/tified that a Felony was 
gone, and the common Fame and Voice of the Country was, that the Plaintiff 
was of i Government, and that he did the Felony, by which he who was oA 
came to the Conſtable &c. and required him to arreſt the Plaintiff, where- 
upon the Conſtable came and required the Defendant to aid him, by which 
he aided him to arreſt the Plaintiff, which is the ſame Impriſonment. 
And per Keble, Vaviſor, and 'Townlend, the Plea is good; and it is 
law ful to arreſt him by the Suſpicion ot him who was robb'd ; and a 
Man may Juſtify the taking the Goods of an Alien, as Servant of the 
Duke of G. and yet every one may ſeiſe them as well as another. Con- 
tra Brian and Hawes, and that the Suſpicion cannot extend but to him who 
has the Suſpicion, and to no other. Br. Faux Impriſonment, pl. 14. cites 
2 H. J. 15. | 

6. in Falſe Impriſonment the Defendant ſaid that J. S. was priſor'd, S. C cited 
and the common Voice and Fame was, that the Plaintiff had done it, by which AY x 
he as Servant of W. N. Sheriff took the Plaintiff, and carried him to the Too 18 
Priſon. And per Cur. he who juſtifies as here, ought to allege that ſuch of weal v. 
a one was poiſon'd, and theretore for Suſpicion of Felony he ſhall ſay Wells. 
that ſuch Felony was committed &c. and this is traverſable; And per 
tot. Cur, He cannot juſtify as Servant of the Sheriff, but of his own Au- 
thority 3 for when a Felony is done, and Suſpicion is, every one who has the 
Hlpicton may arreſt the Party, but not by the Command of the Sheriff, unleſs 
the Sheriff has Writ ad illum arreſtand. by which the Detendant amended 
his Plea in this Point; quod nota bene. Br. Faux Impriſonment, pl. 16. 
cites 5H. 7.4 7. | 

7. Aud per Davers and Brian, if a Man be indicted of Felony, this is a 
ſufhcient Cauſe of Suſpicion to arreſt him; quod Jay and Keble negave- 
runt; tor Proceſs ought to be awarded, and rhe Indictment may be falſe. 
br. Faux Impriſonment. pl. 16. cites 5 H. J. 4. | 

8. Common Voice and Fame is not ſuificient to arreſt a Man, where no S. P Arg. 
Felony is done, Contra where a Felony is done. Br. Faux Impriſon- Bridgm 52. 


; in Caſ 
ment, pl. 16. cites 5 H. J. 4. Weal ph F 


Wells. 
S. P. Arg. Godb. 406. cites 7 H. 4. 35. S. P. 2 Inſt 52. — Bulſt. 149. Trin. 9 Jac. in the Caſe 
of Wale v. Hill, Arg. cites 2 H. 7. 5. 5 H. 7. 5. 26 H. 8. 9. & 75 E 4 20. That common Fame, in ſome 
Caies, may be a good Juſtification in a falſe Impriſonment; but this is to be taken, if the Cauſe, for 
which he was taken, be publick ; butotherwiſe it is, where the Cauſe is private; that for taking of a Man's 
Goods in a private Manner, there he ought to ſhew ſpecially, that the Goods were found with him, 
and in his Poſſeſſion, and not to go by Beiief, and to give Credence to every particular Man; but he 
ought for to ſhew ſome good and apparent Cauſe to the Court, and fo is 7 E. 4. fo. 20. 

If a Man be robb'd in the Night, and it is the common Voice and Fame that J. D. did it, a Man may 
arreſt him by the Fame of this County «where, &c. Contra by the Voice of another County. Per Choke & 
Brian. Br. Faux Impriſonment, pl. 25. cites 11 E. 4. 4. 

This Fame, Bracton deſcribes well: Fama que ſuſpicionem inducit oriri debet apud bonos & graves, 
non quidem malevolos & maledicos, ſed providas & fide dignas perſonas, non ſemel, ſed ſzpius, quia 

lamor minuit. & Defamatio manifeſtar. . 2 Inſt. 52. 


9. Hue and Cry is good Cauſe to take a Man for Suſpicion of Felony, S. P. Br. 
and if it be made without Cauſe, he who made it ſhall be puniſb'd, and nor 4 on 170 
the other who arreſted the Man. Br. Treſpaſs, pl. 213. cites 21 H. J. % d P 


7 | 16. cites 5 
27. H. 7.4 — 
S. P. Ibid. 


pl. 25. cites 11 E. 4. 4.—8 P. 2 loſt. 52. 


lo. A Juſtice of the Peace himſelf cannot arreſt a Man for Suſpicion of Þr. Faux 
Felony, unlefs he himſelf ſuſpe&s him, and not by the Suſpicion of ano- . 1 
; and therefore cannot make a Warrant to arreſt him upon Suſpicion cies 8 "A 


O 


* 
— wi n 
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The De- of another; but he, who has the Suſpicion of Felony in another, may 


3 arreſt him himſelt. Br. Faux Impriſonment, pl. 8. cites 14 H. g 


any of Suſpi- 16. 
cion of ancther, but of himſelf. Br. Faux Impriſonment, pl. 22. cites 7 E. 4. 20. 

NoGauſes ef Suſpicien whatſoever, let the Number and Probability of them be ever fo great, will jultif 
the Arreſt of an innocent Man by one who is not himſelf induced by them to ſuſpect him guilty, whether 1 
make ſuch Arreſt of hi own Head, or in Obedience to the Commands of a private Perſon, or even of 
a Conſtable. 2 Hawk. Pl. C. 76. S. 15. 


Alfenting 11. If A. be ſuſpected, and he #eethb, or hides himſelf, it is a good 


2 * Cauſe to arreſt him. 2 Inſt. 52. 


Warrant againſt him for Robbery committed, is good Cauſe of Suſpicion. Cro. E. 87 1. pl. 7. Hill 
Eliz. B. R. Pain v. Rocheſter an Whitfield. 4 F ped ah. 4 


12. It Treaſon or Felony be done, and one has juſt Cauſe of Suſpicion, 
this is a good Cauſe, and Warrant in Law, tor him to arreſt any Man; 
but he muft ſhew in Certainty the Cauſe of his Suſpicion ; and whether the 
Suſpicion be juſt or lawtul, ſhall be determined by the Juſtices in an 
Action of falſe Impriſonment brought by the Party grieved, or upon x 
Habeas Corpus &c. 2 Inſt. 52. 

13. Refuſal to ſhew Cattle which are charged to be ſtolen, is a good 
Cauſe of Suſpicion, and to carry before a juſtice of the Peace to be exa- 
mined 3 Per Doderidge, J. 3 Bull. 28). Hill. 14 Jac. in Caſe of Well 


v. Wells. 


(B) Pleadings. 


Br. Double, 1. I N falſe Impriſonment in S. the Defendant ſaid, That before the In. 


1 priſonment B. was kilPd in S. and the Plaintiſ was in the Company of 


S. C. cited the Murderers at the Time of the Felony ; and the Fame of the County f d. 
Arg.Bridgm. was, that the Plaintiff was Party to the Felony, by which the Defendant 
61. in Cale found the Plaintiff at S. and arreſted him for Suſpicion of Felony, and con- 


of Weal v. . : | | 
Walls thas mitted him to the Sheriff, which is the ſame Impriſonment. And Brian 


the Defen. ſaid, the Plea is double, viz. the Fame, and the being in the Company. 
dant tra- Bur Markham, J. contra; tor in ſuch Juſtification a Man may make 20 
vers'd the Cauſes of Suſpicion, and all is only one Suſpicion. Brian ſaid, he im- 


erg priſon'd him De ſon tort Demeſne, abſque hoc that he was in Company, 


that, that the Or that there was ſuch Fame, and was not ſuffer'd to have both, by 
Plaintiff was Which he travers'd the being in the Company only. Br. Faux Impriſon- 
Kenne ment, pl. 22. cites ) E. 4. 20. 

mpany, 5 
and rw LM that, that the Report was ſo, &c. And Nidk?m [Markham] ſaid there, That Iſſue could 
not be taken upon the Report, but upon the Matter in Fact; for if Men ſay in the Country that I am 
a Thief, that is no Cauſe to arreſt me; bur Matter in Fact ought to be ſhew'd, which is traverſable. 
Whereupon Iflue was taken upon the firſt Matter only. And in the gth of Edw. 4. it is holden that 3 
Man ought to ſhew ſome Matter in Fact, to prove that the Plaintiff is ſuſpe&ed. And 11 Ed. 4. 46. in 
a Falſe Impriſot ment, the Deferdant, who juſtifies upon a falſe Impriſonment for Felony, ought to ſhes 
ſome Matter in Fact to induce his Suſpicion, or that his Goods were in his Poſſeſſion, of which the 
Country may take notice. Ard in the 17 Ed. 4. 5. in a falſe Impriſonment the Defendant juſtified, be- 
cauſe that A. and B. did rob another, and did go to the Houſe of the Plaintiff; whereupon the Conftable 
did ſuſpect him, and did require the Defendant to aſſiſt him in arreſting him &c. and holden there, 
that they ought to ſurmiſe ſome Cauſe of Suſpicion, or otherwiſe the Plea was not good. 


2. In Treſpaſs the Defendant juſtified, becauſe a Felony was done in 
the Country, and the Defendant had Suſpicion of the Plaintiff, and enter d 
into the Houſe, and there found the Ox that was ſtole, by which he arreſt ed 
him. And per Cur. he ought to carry him to Gaol ; ro which he ſaid, 


that the Plaintiſf reſcued himſelf. And it was awarded a good Plea, 1 


8 A 


— — 
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Taliter Proceſſum. 


he did not ſay that the Plaintiff was ſuſpected in the Country; for he 
did not arreſt him but ſor Suſpicion which he had in himſelf. Br. Faux 
Impriſonment, pl. 27. cites 20 E. 4. 6. TRY > 

3. W hoſoe ver would juſtify the Arreſt of an innocent Perſon; by rea- 10 H. 7. | 
ſon of any Suſpicion, muſt not only ſhew that he ſuſpected the Party * him- : T- 4 : * Te 
{z/f, but muſt alſo ſer forth the + Cauſe which induced him to have ſuch a x 3.4 b. a 
Suſpicion, that it may appear to the Court to have been a ſufficient a. ; Ed. 4. 
Ground tor his Proceeding. Alſo it ſeems + certain, that regularly he 20. a. 20 E. 
ought expreſsly to thew, that the very ſame Crime for which he made the 5 6. 0 c E. 
Arreſt, was actually committed. But it a Man have ſeveral Cauſes of E 95 7 H P. 
Suſpicion, he is not bound to inſiſt upon ſome one of them only, but C. gz. 12 
may alledge them all; tor that the Replication De ſor Tort Demeſs? an- Rep. 91. 10 
ſwers the Whole. As ** where a Man arreſts another, who is actually = Send 10 
guilty of the Crime tor which he is arreſted, ir ſeems that he needs nor, 14 1 3 
in juſtify ing it, fer forth any ſpecial Cauſe of his Suſpicion ; but may ſay 4. 5. a. b. 
K did ſuch a Fact, for which he arreſted f 2 Inſt. 


in general, that the Party | 
him, &c. 2 Hawk. Pl. C. 17. S. 18. cites the Books in the Margin. — K . 


5. a. b. 1 E. 4. 20. a. Bridgm. 62. 7 H. 4. 35. 
4 8 E. 4. 3. b. 27 H. 8. 23. a. Cro. J. 194. Finch 340. 
7 F. 4. 20. 17 E. 4.5. a. b. Bridgm. 62. Fin. 394. 4 H. 7. 1. b. 2. a. 
** 10H. 7. 14. b. Fitz. Faux Impriſonment, 5. X 


(A) Taliter Proceſſum. 


. Reſpaſs for taking his Beaſts. Defendant juſtified by a Plaint in 
a Hundred-Court, by which Taliter Proceſſum fuit, that the 

Plaintiff was nonſuited, and Coſts tax'd, and a Precept to levy; 
whereby he took the Beaſts, and travers'd, that he was guilty — 
the Delivery of the Precept, or aſter the Return. Upon Demurrer it 
was objected, that this ſhort Way of pleading a Judgment in Inferior 
Courts is not allowable, Sed non allocatur ; tor it is good enough, ſet- 
ting out the Plaint levied, but ought not to commence at the Fudgment, Viz, 
that Conſideratum fuit. 2 Lev. 81. Hill. 24 & 25 Car. 2. B. R. Doe 
v. Parmiter. 5 0 

2. In Treſpaſs for taking his Cattle, the Defendant ju/ifed by Virtue 
of an Execution in an Action of Treſpaſs in the Hundred-Court. The 
Plaintiff demurr'd. Exception was taken, that the Defendant, re- 
citing the Proceedings below, ſaith, Taliter Proceſſum fuit ; whereas 
he __ particularly to ſhew all that was done, becauſe not being 
in a Court of Record the Proceedings may be denied, and tried 

y a Jury. But the Court inclin'd that it was well enough, and 
the ſafe Way to prevent Miſtakes ; but if the Plaintiff had replied De 
njuria ſua propria abſque tali cauſa, that had traverſed all the Pro- 
81 But no Judgment was given. 2 Mod. 102. Trin. 28 Car. 2. 
C. B. Lane v. Robinſon. I Is 

3. In Treſpaſs and falſe Imptiſonment, the Defendant juſtified by Freem. Rep. 
Proceſs out of the Court of Warwick, on a Judgment had there, on a 322. Pl. 42 
Plaint in Treſpaſs, Super quo Taliter Proceſſum tuir, that judgment N 

. Rr | Was exactly S. P. 
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I Taliter Proceffum. 


was given againſt him, whereupon he was taken &c. Exception 
was taken, becauſe ir was pleaded by a Taliter, and no Mention mar 
made of any Declaration; and that the pleading Taliter &c. in an In. 
ferior Court, is not good. But it was anſwer'd on the other Side 
That the Taliter &c. is the ſhorter and better Way; and therefore 
in a Sci. fa. nothing is recited but the Judgment; tho! it is true, in 3 
Writ of Error, the whole Record muſt be ſet out. The Court was 
ot Opinion, that the Plea was well enough as to this. 2 Mod. 193, 
196. Hill. 28 and 29 Car. 2. C. B. Higginſon v. Martin. 

4. In "Treſpaſs of taking a Gelding, the Defendant juſtified by 4 
Plaine in a Court-Baron, and that Taliter Proceſſum tuir, that the 
Plaintiff recover'd againſt the now Plaintiff, and that a Precept was 
thereupon made to the now Defendant, who is an Othcer of the ſaid 
Court, to levy the Debt and Coſts, by Virtue whereof he took the 
Gelding, and appraiſed and fold him. The Plaintiff demurr'd gene. 
rally; and Exception was taken for him, that Taliter Proceſſum in 
a Court-Baron is a very curt Way of pleading, and that all the Pro. 
ceedings ought to be thewn at large, becauſe not being Matter of Re. 
cord all is traverſable : Quod Curia conceſſit. And judgment for the 
Plaintiff, Niti &c. 2 Jo. 129. Hill. 31 & 32. Car. 2. B. K. Garret . 
Higby. | 

5. In falſe Impriſonment the Defendant preſcrib'd to have a Court 
&c. for Trial of all Perſonal Actions, &c. and that a Plaint was 
levied there, &c. and that Taliter Proceſſum fuit, and did mu {et 
forth any Declaration or Appearance, but only that the Plaintiff” hal 
Fudement, and the Defendant was taken in Execution, where he was 
detain'd till he paid the Delt, &c. And upon Demurrer it was ad- 
judged for the Plaintitt, becauſe the Record in the interior Court was 
recited only by Taliter Proceſſum fuit. 2 Lutw. 913. Trin. 3 Jac. 2 
Dennis v. Rowles. | 
Comb. 124. 6. In Treſpaſs tor taking Goods &c. the Defendant juſtifies by Judg- 
Simpſon v. ment in a Hundred Court, and Proceſs thereupon, that there was a Plaiut 
22 . levied in Treſpaſs on the Cafe, & taliter proceſſum fuit, that it was cus. 
Dolben J. ider d that the Plaintiff ſhould pay Coffs for his Default, nde convit us ei 
ſaid, That This was inſiſted to be ill, becauſe in Caſe of an Interior Court, they 
Taliter Pro- ought not to plead it ſo; for that each Part of the Proceſs is traverſable 
Sag wy By Holt Ch. J. ſaid, that in Ld. Hale's Time it was held good, tho only 
ferior Court, ſaid Taliter proceſſum fuit, and that in that very Point himſelf was over- 
and has been ruled in Sir Francis Pemberron's Time, and a Year fince in C. B. Adjor- 
ſo adjudged natur. Show. 47. Trin. 1 W. & M. Simpſon v. Merrille. 


ſeveral times i : 77 | 7 
fince the Lord Hale's Time; and there is no Caſe againſt it, except the Caſe above-recited by Hol, 


and that Caſe was difallow'd by Pemberton; but Hale was always very much inclin'd to make Pleat 
ings good. Adjornatur. 


7, In Treſpaſs of taking his Cattle the Defendant juſtified under: 
Plaint by J. S. againſt the now Plaintiff in the County-Court for a Deli 
39 5. 11. and that Superinde taliter proceſſum fuit, that T. P. the 
Plaintiff in that Plaint recovered &c. an e Quoddam Præcep- 
tum emanavit, per quod the Sheriff commanded the Plaintiff to levy tie 
Money &c. and upon Demurrer to this Plea it was adjudged for the 
Plaintiff (among other Reaſons) becauſe the Judgment was pleaded in 
an Inferiour Court, not being a Court of Record, with a Taliter pro- 
ceſſum fuit, when the Proceedings ſhould be ſer forth at large. 2 Vent 
100. Mich, 1 W. & M. in C. B. Pinager v. Gale. . 

8. In Det on Bond for quiet Enjoyment of Lands leaſed to the Plaintif 
the Plaintiff averred, That he was proſecuted in the Exchequer by 1 il 
and that Taliter ſuperinde in eadem Curia &c. proceſſum ſuit, that the Plain 
tiff there recovered againſt the Plaintiff here 80 J. and 101. for Dam" 
&c. prout per Recordum & plenius liquet &c. It was inlifted for tht 


Defendant, char the whole Record of the Recovery ought to mA 
0 


— 
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brth at large in the Declaration ; Sed per Curiam non allocatur ; for at 
this Day 'tis otherwiſe practiſed ; And *ris ſufficient to plead, that the 
Plaintiff recovered with a Taliter proceſſum fuit, without reciting the 
whole Record. Holt Ch. J. ſays, this Declaration is 7 general, and 
that the Plaintiff ould ar leaſt have ſer the Matter out in this Form; Scil. 
That he was impleaded in an Action of Debt for ſo much Money certain (of 
which this was Parcel) or have ſet forth the whole Declaration in the Ac- 
tio brought by J. W. with Tatiter ſuperinde hy coy furt, ſo as it might 

appear to the Court, that the Recovery was againſt the Plaintiff for the ſame 

Matter, againſt which he was to be defended ; For that in this Caſe he 

could plead no other Plea than Nul tiel Record; And upon his Opini- 

on judgment was 115 againſt the Plaintiff. Carth. 305, 306. Paſch. 

6 W. & M. B. R. Hool v. Burgoigne. | | 

9. In Treſpaſs of Aſſault, Battery, wounding, and impriſoning &c. the 2 Lutw. 

Detendant, as to the Force and wounding pleads not guilty, Et quad y*5 * 
reſidaum tranſgreſſionis, the Aſſault and Impriſonment, he juſtifies, for that Taliter Pro. 
the Plaintiff was indebted to him 17575 Juriſilictionem Cur. de Recordo de B. ceſſum, tho' 
and for the Recovery thereof the Defendant Implacitaſſet eum in the ſaid it is in the 
Court, and found Pledges to proſecute his Suit; Er Superinde taliter proceſſum 5 1 
it in eadem Curia, that he had Judgment and Execution, which he de- ſerve any 
livered to the other Defendant being a Bailiff, who at D. infra juriſdiftiv= Notice taken 
nem Cur” molliter manus impoſuit upon him, and arreſted him and detain'd of that Part 
him in Priſon, which are Idem reſiduum tranſgreſſionis præd'. It was 4 6 
reſolved upon Demurrer, that this ſhort way of pleading the Judgment the 1 
in an inferior Court, viz. by an Implacitaſſet, and that Taliter procel- ter. 
ſum fuit was good, tho' the Ufage anciently was otherwiſe; And tho? 3 Lev. 404. 
there are ſome Caſes where the Plea has been held ill without reciting a 5 ow 
Plaint levied, yet by the Implacitaſſet and Pledges found as here in chis Cur Nich. 
Caſe they ſupply that Matter. 3 Lev. 403. Mich. 6 W. & M. in C. B. 56 Car. 2. 


p. 0: v. Ohnſon. a in 4 B. the 
arrick v. et of 


Aduy v. Uernon, where the Pleadings by Taliter proceſſum of a Judgment in Worceſter-Court was 


adjudged good; but obſerves, that there they commenced the Plea with the levying of a Plaint, upon which 
Taliter proceſum fuit. And likewiſe another Caſe reſolved by Hale Ch. J. and the whole Court Hill. 
24 & 25 Car. 2. B. R. but there a Plaint was likewiſe pleaded to have been levied and ſo held good; 
hut that without Plaint it would have been void. — See 3 Lev. 243, 244. Mich. 1 Jac. 2. in C. B. 
Adney v. Vernon. | 


10. In Treſpaſs Defendant ju/tified the Taking &c. by Proceſs out of the Coun- 
ty-Court, that Taliter proceſſum fuit that the Plaintiff there had Judgment and 
a Precept was AiretFed to this Defendant to levy the Money, and ſo juſti- 
hed. Exception was taken, that ſuch Pleading is not good as to Pro- 
ceedings in a County-Court. Several other Exceptions were taken to the 
Pleadings, and 2 was given to the Plaintiff; But the Reporter 
ſays, That the Court did not declare for which of them they gave their 
judgment. And adds a Nota, that as to the abovementioned Excep- 
ton, it had of late Time been adjudged, that the Proceedings in ſuch In- 
ferior Courts may be pleaded by a Taliter proceſſum fuit &c. 2 Lutw. 
Rep. 1410. Hill. J W. 3. Walker v. Freeby & Holmes. 

11. Treſpaſs for the taking of a Horſe. The Defendant juſtifies under See pl. 1. 
a Judgment recovered 3 the Plaintiff in the Hundred Court by a Ta- 
liter proceſſum, and does not ſet out the Proceedings at large; And ad- 
judged good, notwithſtanding that the old Books are to the contrary, 
upon the Authority of a Caſe between Doe and Parmiter; Hill. 24 
& 25 Car. z. adjudged in Point in B. R. in the Time of Lord Hale, 
upon great Debate. Ld. Raym. Rep. 80. Eaſt. 8 Will. 3. Mackareth v. 


ollard, 


For more of Taliter Proceſſum in General, ſee other proper Titles. 
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Tally of the Exchequer. 


— 


The Sheriff 1. 14 Edw. 2. Nacts, That If Sheriffs and other Minifters which ga. 
often gave cap. I. ther the Debts of the King, and make * Tallies and other 


3 Acquittances to the Debtors, and yet do not acquit them in the Exchequer, an} 


to the Te- Of the ſame are impleaded in the Exchequer, and by Favour are put to litt 
nants, and Iſſues, which they will rather loſe than come to . the Sheriff Cc. whe 
yer Nichil d he is impleaded in the Exchequer, and the great Diſtreſs returned againf 


23 * him, and he comes not to anſwer, there ſhall go forth another Writ of Diftreſ, 


:nd upon #77 which ſhall be commanded that Proclamation be made in the full County, 
Complaint of that the Defendant come at ſuch a Day, and acquit the Debtor of the Sun 
the 1enants, for which he made Tally or Acquittance, at which Day if the Defendant 


the Kin 


Olten img Come not, and the Writ be returned, and Proclamation certified, he ſhall le 
out Writs, Holden for convid, and the Debt levied of him, and Damages awarded 1 
whereby In- he Plaintiff, according to the Diſcretion of the Barons. And this Statut 


. 6 8 8 N . ; 3 
P — _ £ all extend as well to thoſe which have been Sheriffs, and other Miniſters 


and whar > at let to Leaſe their Bailiwicks, as to the Sheriffs and other Miniſters, 

Perſons the which hold their Bailiwicks themſelves. And by this Statute no Man foall 

Sherift had be forbidden, but that he may complain of Sheriffs aud other Miniſters whe 

ee they be found in the Exchequer, and that they ſhall anſwer there as has 
oney from, 1 | 

which was been uſe e 

Nichil'd at 

the Exchequer, and ſuch Tallies were produced to the Perſons impanelled ; and if the Sheriff were 

found guilry they were attach'd. The Words of the Writ are, Quod veritarem talliar* delictarum (cil' 

inquirat, & ſi delictores talliarum fuerint attincti tunc Habeas Corpora eorum coram Baronibus &c. 

But for the more effectual Remedy of this Grievance, the Star. de Attinct. was made, 12 E. 2. Gilb. 

Hiſt. View of Exch. 94, 95. cap. 5. 

Wingate mentions this Statute as 13 E. 2, and Cay mentions it as 14 E. 2. which Ld. Ch. B. Gilbert 
mentions as 12 E. 2. ; 

* When any Man pays in Money into the Exchequer, he pays the Sum to the Teller, and the Teller 
makes a Bill in Parchment for the Sum ſo paid, in which is the Chriftian and Sirname of the Party, his 
Office, and the Day of Payment, and the Sum ſo paid wrote in Numeral Letters; this Bill is roll'd up, 
and thrown down thro? a Pipe into the Tally Court; then the Tally-cutter prepares the Tally, which 
is notch'd according to the Sum mentioned in the Bill, viz. a greater Notch for (M) and a lefler Notch 
for (C) a lefler Notch for (X) and ſo a leſſer Notch for 4 Pounds, and for Shillings and Pence, 
the Tally is but ee cut with the Knife. Then the Auditor of the Receipt, who was anciently 
call'd the Receptor Talliar* writes a Duplicate upon the Wood of the Tally, of the Contents of the 
Parchment Bill, and the Sum (which is writ in the Numerical Letters upon the Bill, and is expreſs'd by 
Notches cn the Tally.) Then the Clerk of the Pells enters the Bill into his Book, and the Scriptor 
Talliar* reads the Tally; the Clerk of the Pells at the ſame Time looking into his Book to ſee that his 
Entry and the Tally agree together; and then the Chamberlains ftrike the Tally, that is, divide it into 
two, and the Tally or the Stock is given to the Party, and the Foil or Counter-part is left with thc 
Ch:mberlains, and the Bill is carried away and filed by the Auditor of the Receipt. Gilb. Hiſt. Vie 
of the Exch. 140, 141, Cap. 9. 5 | 


Br. Debt pl. 2. Ir appears in a Caſe of Debt, that where the King is indebted to 
17. cites S C. Man, he may aſſign the Party by the Record to take the Sum of a Cuſtomer, 
and deliver to him a Tally thereof ; and there 4 the Creditor ſhews the Tally 
to the Cuſtomer, the Cuſtomer is thereby charg d, if he has Aſſets in lis 
Hands, or when Aſſets come to his Hands, he may have Debt againſt i 
Cuſtomer thereupon, naming him Cuſtomer ; and there it is a good Plea for the 
Cuſtomer to ſay, that at the Time of the ſhewing of the Tally, nor ever aftt! 
he had nothing in his Hands; and there the Tally need not be fhewn in the 
Court, nor upon the Count, as upon Debt upon an Obligation; for the Cu 
tomer is not Debtor by the Tally only, but by the Record by which it is aſi 10 
to the Plaintiff, and by the ſhewing of the Tally, Br. Taile de Exchequel, 
pl. 1. cites 27 H. 6. 9. * 
3. 
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z. And if the Tally be ff the Creditor upon his Oath ſhall have a new 
7ally which is called an Innovate, contra of an Obligation; For there if 
he loſes it, he loſes his Duty, and therefore this Fall be ſhewn in the 
Count, contra of the Tally; for this is only to deliver to the Cuſtomer 
to take Allowance thereof upon his Account, but the Debt is due by 
the Aſſignment in the Record, and not by the Tally; note the Diver- 
fry. Br. Taile de Exchequer. pl. 1. cites 27 H. 6. g. 

4. In the Exchequer it is the common Courſe upon a Tally for the 
Cuitomer to ſay, that he has nothing in his Hands but 20 l. and that B. 
ſhewed to him a Tally of 201. and one A. another Ec. and to thoſe who firſt 
be they are chargeable &c. nota. Br. Taile de Exchequer, pl. 2. cites 
9 E. 4. 12. per Pigot ; And the fame Law per Chocke in the Reſidue of 
the ſaid Caſe, fol. 14. upon ſeveral Tallies ſhewn, and in pleading 
thereof it ot to be ſhewn what Day and Year it was ſhewn to him, and 
1 1 4 to King R. 3. b 

5. A Tenth was granted to King R. 3. by the Clergy payable at two Br. Dette. 
Days, by which the King afign'd divers Tallies thereo Nes Debtors, 221. cites * 
payable by the Hands of the King's Collectors thereof, which Cullectors were 8. C. 
aſſign'd by the Clergy, and meſne between the two Days King R. died. 
And it was held that the Collectors upon the ſhewing of the Tallies by the 
Debtors are chargeable to them, and that the Clergy after this are chargeable 
to the Debtors, and that after this Alignment and ſbewing of the Tally, the 
King cannot pardon the Clergy of the Tenth; for it is alter'd into a Debt 
before, and that it is not due to the King after the ſhewing of the 
Tally; and that after this the old King, nor the new King, cannot have it, 
but the Debtors. Br. Taile de Exchequer. pl. 5. cites 1 H. y. 8. | 


For more of Tally of the Exchequer in General, ſee Acquittance (B) 
| Prerogative and other proper Titles. bo 


Taxes. 


WM 


(A) How Conſtrued. 


l. T HE Word Taxes generally ſpoken with Reference to a Freebold, 

or where the Subject Matter will bear it, ſhall be intended Par- 
liamentary Taxes, propter excellentiam. 2 Salk. 615. ſays, that this was 
laid down as a Rule by Holt Ch. J. Hill. 9 W. 3. B. R. in Caſe of 
Brewſter v. Kidgell, and cited 34 H. 8. AE 9. Bur ſaid that there 
are other Taxes not parliamentary, as for Repair of Churches, Commiſ- 
hon of Sewers ; For any Impo/ition which takes away part of the Goods or 

ent is a Tax, and Cites 2 Inſt. 532. 5 | 

2. If a Tax be given by Parliament, which was never known, or in See the Caſe 
Elſe before, a Covenant That the Leſſee ſhould pay all Sum and Sums of 2 2 
Money that now is or ſhall be aſſeſſed or taxed for, and in Reſpect of the at (5) 
Premiſes demiſed for Chimney=- Money, Church and Poor, or viſited Houſes, or 
| Ny OO Aae otherwiſe 


-- 


* 
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See Preroga- 
tive (K. 5.) 


Regard the Money in the Condition was intended between the Parties 


Car. 2. B. R. Sir Rich. Temple and the Mayor of London's Caſe. 


not make the Perſon liable. 


ot herwiſe above and beſides the Rent reſerved would not extend to ſuch 
Taxes ; But if it had been worded thus (All Taxes that ſhould be here. 
after impoſed by Parliament all Taxes whatſoever would be included. 
11 Nod. 239. per Powel J. Trin. 8 Annæ B. R. in Cafe of Hopwood 


v. Bare foot. 


(B) Liable, What and Who. 


I. Having a Rent payable half yearly out of a Term, whereof about 

fix Years were to come, was content to releaſe it upon a Bond 
enter'd into to him, and condition'd for Payment of the like Sum with the 
Rent, and at the ſame Times. Per Cur. tis equirable Taxes be allow'd, in 


to be bur in Lieu of the Rent, which ſhould have been chargeable with 
the Aſſeſſment. Vent. 252. Hill. 25 & 26 Car. 2. B. R. Anon. 

2. In Treſpaſs upon Not Guilty pleaded the Queſtion upon a ſpecial 
Verdict was, Whether a nc built Houſe which had never been inhabited, 
nor any Account of the Chimnies thereof return d into the Exchequer ſhould 
pay the Duty tor Chimnies. The whole Court was clear of Opinion, 
that it ſhould, 'tor the Words are, Every Houſe (other than ſuch as her- 
after are excepted ) ſhall pay, and a new built Houle is not excepted. Vent. 
311. Trin. 29 Car. 2. B. R. Ironmonger's Company v. Nailer. 

3. By an Act of Parliament for building new ſhips, and another for 
disbanding the Army, All Lands &c. Annuities, Offices, (except Military 
Offices, and Offices relating to the Navy under the Command of the High 
Admiral) and all other real and perſonal Eftates were to be aſſeſſed equally 
by a Pound Rate. Upon a Reference by the King to all the Judges of 
England, the Queſtion was, Whether the Commiſſioners of the Cuſtoms, be- 
ing conſtituted by Letters Patents, are taxable in the Tower- Ward, where 
they execute this Office, for their Sallaries of 1200 l. per Ann. It was in- 
liſted tor the Commiſſioners, that the Word Offices did not extend to 
them, and the Words Annuities, Profits, and perſonal Eſtates, do not 
make them raxable in the Tower- Ward, tor theſe Words follow their 
their Perſons: As tor the Word Offices, it imports a ſtated and ordi- 
nary Charge for ever; Bur this Office is Pro hac vice tantum, and the 
Words (other real and perſonal Eſtates) charge only ſuch Eftates ; Bur 
per omnes Juſticiarios, theſe Words Annuities, Profits, and Perſonal 
Eſtates do charge theſe Salaries. It is true, this is not ſuch an Office, 
tor which an Aſſiſe would lie, but the Intent of the Act was to charge 
every Thing which was not excepted ; And Military Offices are ex- 
cepted of which an Aſſiſe will nor lie, and yet they are called Offices, 
and would have been charged if not excepted, 2 Jo. 220. Trin. 34 


4. The Attorney Gen. Treby, and Sollicitor Gen. Somers's Anſwer to 
the Jones ſent them by the Lords Commiſſioners of the Treaſury, Zoch 
March 1692. bY 

Qu. Whether High Conſtables, and thoſe that have ſerved the Office of 
High Conttable are to be afleſs'd as Gentlemen by the Poll? | 

eſp. We conceive, that the mere Bearing the Office of High Con- 
ſtable, without being otherwiſe reputed, owned or ritten Genclemen, doth 


* Whether Graſiers, Malſters, Horſe-courſers &c. ought to be charg d 
as Tradeſmen © 


_ Reſp. Graſiers, Malſters and Horſe-courſers being underſtood to be 
ſach as make the ſaid Employments their ordinary Proteſſion and Way of 
Livelihood, ought to be charg'd as Tradeſmen. | Q 


Taxes. 169 
Qu. Theg 3 Payments are to be atleſs'd together; if ſo, then 

what can be done with Servants upon their Removals, and how the Aſſeſs- 

ments can be levied ? _ 5 
Reſp. We conceive the beſt and moſt proper Courſe will be to make 

four Aiſtinct Aſſeſos ments. 
5. A. ſurrender'd a Copyhold Eſtate to B.— B. ſurrender' d it lack to A. 

provided it B. paid not 100 J. per Ann. to A. without any Deductions or 

Charges, A. to re-enter, and the Surrender to be void. The Queſtion 

was, whether Parliamentary Taxes are to be allowed out of it, this being 

neither properly a Rent, Annuity, nor Intereſt Money? 2 Vern. Rep. 

406. pl. 296. Mich. 1693. Lynes v. Brown. | 
6. A Rent-charge can be ſubject to no other but Parliamentary Taxes ; it 

is yt contributory to Church, Poor, Sewers, or Highways. Arg. 5 Mod. * Ibid 371. 

369. in Caſe of Brewſter v. Kidgill. Arg. contra. 
7. Per Cur. If a Man's E/ate is of ſuch a Nature, as that the Commitf- 

ſoners cannot aſſeſs a certain Tax upon every Man, as in the Caſe of Com- 

non &c. they ought not to meddle with it. 11 Mod. 89. pl. 10. Trin. 


5 Annæ. Anon. cites Hill. 5 Ann. 
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(C) In what Place. 
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IN the Exchequer upon a Super, the nr upon the Statute for 
impoſing the Tax of 48. in the Pound, aroſe upon the Clauſe in 


one of che firſt Acts, for raxing the Shares in the Company of the New '/ 
River Water, which ordains that the Shares in this Company ſhould be 1 
tax d in the County where the Owners inhabit; and in the principal Caſe, the | 
Defendant inhabited ix one County, and was tax*d in another, and therefore N 
lle refuſed ro pay. And the Court was clear, that ſhe ought to pay; for | 
there is an Intereſt veſted in the King by the Act, and if the Remedy tor 4 
collecting it, or the Method for aſſeſſing ir, prove impracticable, the Duty # 
being velted in the King, this ſba/l be levied by the Aid and Aſſiſtance of 4 
this Curt; and it was adjudged accordingly. But inſomuch that there | af 
was 1800 l. and more return'd upon the Super, the Court declared that by 
the Defendant ſhall zot be charg'd tor the whole, but only for her own 
Nee Skin. 642. Trin. 8 W. 3. B. R. The King v. Margaret 

cbſter. W | 

2. The Inhabitants of one Pariſh had Common appendant in Waſte 
Grounds which lay in another Pariſh ; and the Queſtion was, whether the 
Commoner ſhould pay Taxes, and ſhould be aſſeſs'd in the Pariſh where 
the Waſte lay, or where his Farm lay. And it was held that it ſhould 
be where his Farm lay; for it is incident, and will paſs by the Grant of 
the Farm &c, ſo that it is to be contidered as Part of the Farm, and the 
Farm to be raxed the higher. 1 Salk. 169. pl. 1. Mich. 6 W. & M. in 
B. R. The King v. Fox. | TRE 

3. Treſpaſs againſt the Collectors of the Land Tax. The Plaintiff 
liv'd in Middleſex, and exerciſed the Employment of 4 Factor in Smithfield. 
The Queſtion was, whether he ſhould be rax'd where he lived, or where 
be tollowed his Em loyment. Holt Cd was of Opinion, that he was 
not raxable by che Commiſſioners of Middleſex ; for 2170 very Words 
of the Act he is to be taxed in the Place where his Office is exerciſed. 
But the other Judges contra; for this is not an Office which is local, but 
i 22 Employment, and the Perſon is taxable where he lives, and the 
alrmative Words of the Act are directory: He is taxable in either Place. 
2 Salk. 616. pl.2. Trin, 5 Ann. B. R. Trowell v. EI ford. 


D) Allowed 
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(D) Allowed or Dedubled in what Caſes, 


Br. Charge, 1. JF a Man lcaſes his Land for Years rendring Rent, and grants that J. 


pl rp will diſcharge the Tenant during the Term of all Charges ariſing uy; 


adds, And The Land, and after the Parliament grants to the King he tenth Part, 
by ſeveral he the Value of the Land of every Man; Several held, that he ſhall not dil. 
ſhall dil. charge the Tenant of this. Otherwiſe if the tenth Part f the Iſſuts of the 


2 Kine Land had been granted by Parliament. Br. Grants, pl. 164. Cltes 17 


may diftrain E. 4. 6. 
upon the | 
Land; Quzre inde, where the Leaſe was before the Grant by Parliament. 


Br. Covenant, pl. zo. 
Cites S. C. 


2. The Plaintiff demiſed unto the Defendant a Houſe, rendring 100 
yearly, without any Deduction or Abatement for, or in Reſpett ay 
Hearth-money, Parijh-duties, Dues, Taxes and Aſſe/sments already had, 
made, rated, tax'd or aſſeſs'd, er to be had, made &c. at any Time dur. 
ing the faid Term upon the Plaintiff, by Reaſon of the ſaid House. 
Afterwards an Act of Parliament gives a Tax, and enacts, That the 
Landlord ſhall pay it; but there is a Proviſo, that it ſhall not extend to 
diſcharge any Covenants or Agreements made between Landlords and 
Tenants, It was inſiſted tor the Detendanr, that the Word Parith ſhall 
extend to Dues, Duties &c. and it ſhall not be intended of extraordinary 
Charges laid by Parliament, and ſaid that Pariſh eft verbum gubernans. El. 
lis J. jaid, It the Words do not extend to Parliamentary Taxes, they can 
have no Signification; tor Hearth- money and Pariſh-duties &c. are to 
be paid by the Tenant without ſuch a Covenant. But as to that Point, 
whether or no this Covenant was diſpenſed with by the Act of Parliz- 
ment, the Court delivered no Opinion, becauſe they all agreed, that as 
the Tender was pleaded it was naught; and upon that Point Judgment 
was given tor the Plaintiff. Freem. Rep. 148, 149. pl. 169. Paſch. 
1674. Marſhal v. Wiſdale. 

3. It a Leaſe be made tor Years rendring Rent pu of all Taxes, Charges, 
and Im paſitions whatſoever, the Word Render makes a Covenant, and the 
Leſſor is diſcharg'd irom all Land- taxes lately impoſed by Parliament, 
and long after the Commencement of this Leaſe; and the Leſſee mult 
pay the whole Rent, without any Manner of Deduction for any old ct 
new Charge, or Impoſition whatſoever, Ad judg'd, abſente Holt Ch.] 

Carth. 135 Paſch. 2 W. & M. in B. R. Giles v. Hooper. 

- 4. Lenee covenanted to pay ſo much Rent clear of all Taxes ; The De- 
S. C Trin. 6 ſendant pleaded Performance; The Plaintiff replied, and aſſigned a 
W. & M. Breach in Non- payment of ſo much tor half a Year's Rent; The De- 
ſays the fendant rejoin'd, that he had paid ſo much in Money, and ſo much in 
ar u Taxes, which being allowed, did amount to the whole Rent; And 
1675, and upon Demurrer, Holt Ch. J. held, that this Covenant did not extend tv 
the other Parliamentary Taxes for Want of the Word Parliamentary; But the 
Juſtices as to others contra; For All Taxes include Parliamentary. 1 Salk. 221. pl. 2 
this Foint Trin. 5 W & M. in B. R. Counteſs of Arran v. Criſpe. 

to Holt Ch. ]. | | 


x M24. 268. 5. A. ſeized of Lands in Fee, | by Deed dated 1649, granted a Ren 


. and = Charge to one Brewſter and his Heirs, which Deed was thus endorled, 
ays, 


Y - that the Rent was to be paid clear of all Taxes ; afterwards A. con- 
gr anon firmed this Granr, and covenanted to pay the Rent-Charge clear 
Grant was Of all Taxes. By the Statute 3 W. and M. 48. in the pound was laid on 


in 1652, and all Lands, and Power given to the Tenants to deduct it, with a Proviſo 
e e not to alter any Covenants or Agreements of Parties. The Queſtion was, 


are men. Whether the Tenant could deduct for Taxes. Per Cur. if this Covenant 
| : had 


—— _ 7 
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Taxes. 1 
had been made in the Year 1640, it would not have diſcharged the tion'd (if the 


Rent Charge, from the Taxes impoſed by this Act, becauſe there was Fubect Mat- 


1 ; : ter will al- 
no ſuch parliamentary Tax known or in being at that Time; but be- ok 


cauſe there were ſuch Taxes in the Year 1645, which was before this muſt be in- 
Grant, this Covenant maſt for that Reaſon be conſtrued to extend to tended Taxes 
them, otherwiſe it would fignity nothing. x Salk. 198. pl. 4. Hill. 9 W. by P _ 4 
z. B. R. Brewtter v. Kidgell. ment, whic 


are the moſt 
5 | eminent, ard 
that by an Ordinance in Force, when this Covenant was made, the Rent was as much rated as the Land. 
But they were of Opinion that this was only a Perſonal Covenant, and not a Covenant running with 
the Land. — Comb. 424. Trin. 9 W. 3. S. C adjornatur.— Ibid. 466. Hill. 10 W. 3. B. R. the 
Reſolution of the Court was deliver'd by Holt Ch. J. accordingly, and becauſe Taxes have a virtual 
Exiſtence in the Conſtitution of the Government before any Ac is made for the raiſing of them. 
Carth. 438. S. C. accordingly. — Ld. Raym. 42 317. 8. C. 3 — 12 Mod. 170. S. C. 
and the Reſolution of the Court deliver'd by Holt Ch. J. accordingly. But Holt ſaid he could not ſee 
how the Plaintiff can have his Judgment; For if this Covenant ſhould charge the Land it would be 
bigher than a Warrantia Chartz, which only affects the Land from the om apr therein given. Bur 
the other three Judges thought that this Covenant might charge the Land, being in Nature of a 
Grant, or at leaſt a Declaration going along with the Grant, ſhewing in what Manner the Thing 
granted ae taken; and reckoned the Indorſement as part of the Deed, and fo Judgment was given 
or the Plain, 
- If a Tax had been given for rebuilding St Paul's Church, this would have been out of the Statute, 
Per Bolt Ch. J. in delivering the Opinion of the Court. Carth. 439 in Caſe of Brewſter v. Kidgell. 
IL. Raym. Rep. 3 22. S. P. per Holt in S. C. 


6. Deviſe of Lands on Condition to pay 20000 J. by 100 J. a Tear 2 Vern. 594. 
r 20 Nears, till 200001. paid, The Devilee enter'd for Non- payment. S - but not 
It was decreed, inter alia, that here is to be xo Deduction of any Taxes, * * 
becauſe it is not to iſſue nor ariſe from the Lands, but is given as a m 
in groſs, ſecured by Entry on the Lands tor Non- payment. 1 Salk. 156. 

1707, in Canc. Grimſton v. Ld, Bruce. 

7. In a Trial before Holt Ch. J. in an Action of Covenant, this Caſe 
was reſerved for the Opinion of the Court. A building Leaſe was made 
in i672, by A. for 61 Years, in which there was this Covenant, hat 
the Leſſee ſhould pay all Sum and Sums of Money that now is or ſhall be aſ- 
ſeſſed or taxed for, and in reſpect of the Premiſes demiſed as aſoreſaid for 
Chimney- Money, Church and Poor, or Viſited Houſes, or otherwiſe, above and 
beſrdes the Rent reſerved thereupon ; in 1698, the Leſſee ſurrenders this Leaſe 
and a new Leaſe was made upon the Foot of the former, in which there 
was the ſame Covenant as in the former Leaſe. After ſeveral Arguments 
at Bar, adjudged that Leſſee was not liable to pay the Land Tax. 11 
Mod. 237. &c. Trin. 8 Ann. B. R. Hopwood v. Barefoot. 

9. Holt Ch. J. ſaid, That it was likewiſe adjudged, that where A. 
made a Leaſe, and covenanted to diſcharge the Leſſee of all Burdens and 
Charges, (there being no Tax at that Time, bur afterwards a 15th being 
granted by Parliament) the 'Tenant was diſtrained for it; and this was 
adjudged within the Covenant, becauſe Taxes are always a Charge in 
* Viris. 11 Mod. 240. in Caſe of Hopwood v. Baretoor. * Quere, 

9. A. covenants to pay an Annuity to B. A. ſhall not deduct for G. Eau. Rep. 
Taxes; tor the Charge is on the Perſon of the Covenantor, and not on 141. Legat 
ap e 2 Salk. 616. pl. 3. Mich. 8 Annz, in Chancery. Robinſon v. Shewell. 
v. Stephens. : 

10. It H. having a Term for Years, deviſes an Annuity to J. S. and his 
Heirs, there can be no DeduCtion for Taxes. 2 Salk. 616, Mich. 8 
Anne, in Canc. Robinſon v. Stephens. | 

11. If H. grants Annuity to F. S. and after ſecures it out of a Real G. Equ. Rep 
E/ate, there thall be no Deduction for Taxes ; for the ſubſequent Secu- 142. cites 
ity can't leflen the Effect of his former Grant, which in its Creation AN of 
Was Tax-tree, Per Cowper, Lord Chan. 2 Salk. 616. Mich. 8 Ann. in Green. 
Chancery. Robinſon v. Stevens. | 

12. Leſſor covenants with Leſſee to pay all Taxcs on the Lands demiſed. 

Lellee brought Covenant, and aſſign'd for Breach the not pay ing the 
dates to the Church and Poor. Upon Demurrer it was objected, ht 
| | Tc rNOI1C 
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162 Taxes. 


thoſe Rates are perſonal Charges, and not on the Land; and for that 


Reaſon the Detendant had Judgment. 8 Mod. 3 14. Mich. 11 Geo. 1 
1725. 'Theed v. Starkey. | 


———— 


(E) Allowd. How much. 


Comby ** I. Seiſed of a Rectory of 120 J. per Ann. charged with a Fee-Fary 
rin. 19 . 


ne g. Rent of 26 J. per Ann. was tax*d for all the Rettory only ac. 
„en cording to the Rate of 251. per Ann. for Taxes; he retains gs, per 
Sherrington Pound for the Fee-Farm Rent, which was much more than he really paid. 


Y — The whole Matter appearing in the Exchequer, where a Bill was 


F. brought, it was decreed, that the Owner of the Fee- Farm Rent ſhould 
o ia ca'e of : . y ; Mod 1] 
a Puit-Rent. allow en ein Proportion to what was paid. 12 Mod. 171. Hill. 9 W. z. 
And a Bill cited as one Sherington's Caſe. 
brought by ] ' 
the Lord of the Manor was diſmiß'd with Cofts. But the Matter having been examin'd and aſcertain'd 
by the Commiſſioners of the Land Tax, Lord Cowper would not re-examine it; but declared his Obi. 


nion, that the Payment ſhould be only in Proportion. Wms.'s Rep. 328. Mich. 1716. Brockman v. 
Honey wood. 


Comb. 4%;. 2. P. ſeiſed of Land, and Sir J. W. of a Fee-Farm iſſuing out of it, 

e. paid Taxes only after the Rate of 15. 3 d. per Pound, and retain'd tor the 
Fee-Farm alter the Rate of 4s. at which the Land-Tax was. On 
which Sir J. W. Owner of the Fee-Farm Rent, brought his Bill i» 
the Exchequer, and prayd, That P. ſhould ſet forth the Value 
the Laud, and What Rent he received, and what he had paid for Taxes: 
To which Bill P. demurr'd, and the Demurrer allow'd, notwith- 
ſtanding the above Caſe of Sherington was cited; the whole Matter 
there appearing, and this being on a Demurrer, which was made the 
Diflerence. 12 Mod. 171. cites it as one Pickering's Caſe. 


(F) Collefors, Their Power. And how puniſb d for 
| Mziſdemeanors. 


I. Warrant given to the Collectors of the King's Tax was to break open 

"A Dvors &c. in caſe of Oppoſition &c. and this Warrant was granted 
before any Dfailt, which ought not to be. And Holt Ch. J. ſaid, ſtrict- 
ly it was 10; bur the Practice having been, in this Caſe of Taxes, to 
grant ſuch a coditional Warrant to diſtrain, Communis Error facit Jus. 
4 342. Trin. 57 W. 3. B. R. Eaſt India Company v. Skinner & 
al'. 

2. The Collectors of the King's Tax may diſtrain Money as well as 
Goods; and tho' they take more than was due, yet it ſufficeth that the) 
return the Overplus, when they have ſold it &c. Per Holt. Cumb. 
342. Trin. J W. z. in Caſe of Eaſt India Company v. Skinner & al. 

3. The Deſendants were found guilty of Miſdemeanor, for that 
being Aſeſſors and Collectors of the oublick Taxes in ſuch a Pariſh, 


they aſſeſs'd ſome too high, and omitted others in their Boobs; and get 
levied the Money on them, and put it in their own Pockets, On their com- 
ing to receive Judgment, it was moved, That no corporal Puniſhment 
might be inflicted, becauſe the Crime was not of an infamous 4 


— 


Tayle. 
But they were adjudged to the Pillory in the County where the Crime was 
committed; and that the Marſhal ſhould carry them down, and a 
Writ ſhould go to the Sheriff to aſſiſt him in the Execution. 6 Mod. 
zob. Mich. 3 Anne, B. R. the Queen v. Buck & Hale. 
4. Upon the Motion of Sir Peter King, Recorder of London, the 
Court granted a Mandamus to the Commiiſioners of the Land-Tax for 


Barnwell, 70 tax the Lands there equally. 11 Mod. 206. pl. 6. Hill. 7 


Ann. in B. R. Queen v. the Commiſſioners of the Land-Tax tor 
Barnwell 


For more of Taxes in General, ſee Bridges, Door, and other 
proper Titles. 


Tayle. 


(A) Tayle. Of what Thing to another. 


Fol. 499. 


. IF a Meſne gives the Meſnalty in Tayle, the Law will create a See Tenure 


Tenure between the Donee and Donor. x Þ. 4. 3: b. (B) pl. 4. & 


| (G) pl. 5. 
S. C. And of what Things an Eſtate-Tail may be, ſee Eſtates Ss) 


B) hat Perſons may make Eſtate-Tayle, and to 


whom. 


l, Acknowledged all his Right [by Fine] to B. who render'd to = A. ov a 
A. A. tor Life, Remainder to him in Tail; it is a good Tatle, ede: 


withour Donor beſides himſelf. 42 E. 3. 5. b. (But it ſeems it is Tal to him. 
not Law.) ſelf, Re- 


| | ; mainder to B. 
in Fez, this Remainder in Tail is void; for he cannot give to himſelf. Br. Fines, pl. 113. cites 14 H. 


— A Man cannot by Fine, by way of Remainder, reſerve a leſs Eftate to himſelf than Fee. And 
therefore if A, acknowledge a Fine to B. in Fee, and he renders to A. in Tail, the Remainder to him- 
ſelf * Life, this Remainder is void; for A. had Fee-Simple before. Weſt's Symb. S. 30. cites 24 E. 
5. 28. 14 H. 4. 31. | k : | b 
He 4 is Leite in Fee, and gives, cannot reſerve a Remainder to himſelf in Tail, the Fee-Simple 
tevcr being out of him. Br. Reſervation, pl. 41. cies 1 H. F. 8. a 
11 Man cannot reſerve a leſs Eſtate to himſelf than he had before. Br. Reſervation, pl. 19. cites 38 
6. 38. 


[C] At chat Time | he may bar Eſtate-Taile. | See lefg, 


1. ] 2. A FER Iſſue, he may barr the Ettate-Taile by Aliena- See pl. 2. Pa. 


tion, or Forteirure by Treaſon. 7 O. 4. 46. pl. 6, ragr. 4. in the 


2. 13 Notes there. 


* 


4.3'. & 42 E. 3. 5. where he ſays it is not adjudged; and yet he ſays it ſeems to be a void Remainder. + 
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164 Tayle. 
Before this 2. 13 Ed. 1. cap. 1. Concerning“ Lands that many times are given or 


ene, all Cendition, that is, to wit, where any gives his Land to any Man and jj; 
e reg Wife, and + to the Heirs begotten of the Bodies of the ſame Man and }j; 


T Hſtat k ; oy 7 * i ; 
Ro hs Wife, with ſuch + Condition expreſs a, that if the ſame Man and his Wit, 


either Fee- die without Heirs of their Bodies between them begotten, the Land ſq giren 


Simple abſo- ſhall revert to the Grver or his Heir. 
Jute, or Fee- | 


Conditional, or a qualified Fee; whereof you may alſo read in the firſt Part of the Inſtitutes, S. 1. [13] 
And Tenant of Lands intail'd had, before this Statute, a Fee-Simple conditional Subſequent , for albei 
Britton, who wrote before this Statute, ſays, That if any purchaſe to him and his Wife, and to the 
Heirs of them lawfully begotten, the Donees have preſently but an Eſtate of Freehold for the Term 
of their Lives, and the Fee accrues to their Iſſue &c. taking the Condition to be precedent ; yet hay 
the Donees at the Common Law a Fee Simple conditional preſently by the Gift. For if Lands hag 
been given to a Man, and the Heirs of his Body iſſning, and before Iſſue he had, before this Statute, mage 
a Feotfment in Fee, the Donor ſhould not have enter'd for the Forfeiture, but this Eeoffment had 
barr'd the Iſſue had afterwards; which proves, that he preſently by the Gift had a Fee- Simple condi. 
tional, and this agrees with the Authority of Littleton, ubi ſupra. 2 Inſt. 333. 

If Donee in Tail at Common Law had aliened before any Iſſue had, and after had Iſſue, this Alieng. 
tion had barr'd the Iſſue, becauſe he claim'd a Fee-Simple; yet if that Iſſue died wvithout I ue, the Dy. 
nor might re-enter, for that he aliened before any Iſſue, at what Time he had no Power to alien, ty 
bar the Poſſibility of the Donor. But if Feme Tenant in Tail had taken Husband, and had Iſſue, and the 
Husband and Wife had alien'd in Fee by Deed before the Statute, yet the Iſſue might have had a Forne. 
don in Deſcender, for the Alienation was not lawful ; but otherwiſe it is, if it had been by Fine. And 
theſe Thivgs, tho' they ſeem ancient, are neceſſary notwithſtanding to be known, as well tor Knoy. 
ledge of the Common Low as for Annuities, and ſuch like Inheritances as cannot be intail'd within the 
ſaid Statute, and therefore remain at the Common Law. If the King, before the Statute ot Donis Con. 
ditionalibus, had made a Gift to a Man, and to the Heirs of his Body begotten, the Donee, poſt prolem ſuf. 
Citaturn, might have alien'd as well as in the Caſe of a Common Perſon. But if the Donee had no [iſue, and 


before the Stature had alien'd with Warranty, and died, and the Warranty had deſcended upon the King, 


this ſhould not have bound the King of his Reverſion, without Aſſets; but otherwiſe it was in the 
Caſe of a common Perſon. Of the other Side, if Lands had been given to the King, and to the Heirs if 
his Body, he could not before Iſue have aliet'd in Fee, but only to hace barr'd his Iſſue as a common Per. 
ſon might have done; but not to have barr'd the Reverſion, for that ſhould have been a Wrong in the 
Caſe of a Subje&, and the King's Prerogative cannot alter his Caſe, nor make it greater than the 
Donor gave unto him; and it is a Maxim in Law, That the King can do no Wrong. Co. Lit. 
19 a. b. 

Now for the better underſtanding of this Act, ſeeing that the Eſtate was conditional at the Common 
Law, it is neceſſary to be known when the Condition was perform'd, and to what Purpoſes. If the 
Donee had Iſſue, he had not thereby a Fee-Simple abſolute, for, if after he had died v ĩthout Iſſue, the 
Donor ſhould have enter'd as in his Reverter, But after Iſue Lad the Condition was perform'd to this 
Purpoſe, that he might have || alien'd, and thereby have barr'd the Donor and his Heirs from all Poſhibiliy 
of Reverter for Default of Iſſue ; for the Heirs of his Body (he having a Fee conditional) might har: 
barr'd them as well before Iſſue (as has been ſaid) as after. 2 Inſt. 33 * This is ſaid to have been 
a common Error, that the Donee poſt prolem ſuſcitatam habuir Poteſtatem alienandi ; but being taken 
and enſued as Common Law, this Statute was made to reform the Abuſe, and reſtore the Common Lay 
to its right Courſe, and reſtore to the Donor the Obſervation of his Intent, and ſo is made in Reſtiu- 
tion, Pl. C. 251. b. 252 a. in Caſe of Willion v. Lord Barkley. | 

Co. Litt. 19. a. S. P. | : 

* In 2 Inſt. Lord Coke for the Word (Lands) uſes the Word (Tenements ;) and in his Co, Litt, 19.0 
ſays, the Word ( Tenement) is the only Word which this Statute uſes, 8 

j 4 or to a Gift in Tail made, this Word (Heirs) is requiſite, unleſs it be in caſe of a laſt Will & 
2 Inſt. 334. | 


% 


+ If this Condition expreſs'd had not been added, the very Gift would have imply'd ſo much.: 


Inſt. 334. 


By this In Caſe alſo where one gives Lands in F ree-Marriage, which Gift has © 


Clauſe it ap- 75 x GE i 71 Gift. which 1s 
pears har A Condition annex d, though it be not expreſs'd in the Deed of Gift, which 


aheritance his, That if the Husband and Wife die, without Heir of their Bodies le- 
N by gotten, the Land ſo given ſhall revert to the Giver or his Heirs. 
theſe Words 
(Frank Marriage.) 2 Inſt. 334. Lands were given before the Statute in Frank-Marriage, and w 
Donees had Iſſue, and died; and after the Iſſue died without Iſſue. It was adjudged, that his collaters 
Iſſue ſhall not inherit, but the Donor ſhall re-enter. So note, that the Heir in Tail had no F e- Simple 


abſolute at the Common Law, tho' there were divers Deſcents. Co. Litt. 19. a. 


This At I Caſe alſo where one gives Land to another, and the Heirs of his Bod) 


havi "ET FF Ot | 10 
2 Rides iſſuing : It ſeemed very hard, and yet ſeems, to the Givers and their Hers, 


of Eſtates That their Will being expreſs'd in the Gift, was not heretofore, aor Ji " 
Tail ſpecial, cb/erved. | 
viz. the firſt 


to a Man and his Wife, and to the Heirs of their Bodies ; the 2d of a Gift in Frank-marriage, * is 


* 
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this Statute meant to enumerate all the Forms of Eſtates in Tail, but to put theſe as Examples, ſo as 
Ul Manner of Eſtates Tail, general or ſpecial, are within the Purview of this Act. 2 Inſt. 334 


In all the Caſes aforeſaid, after Iſſue begotten and born between them (to That is to 
whom the Lands were given under fuch Condition) heretofore ſuch Feoffees lays by Fine, 


}ad Power to alien the Land ſo given, + and to dilinherit their Iſſue of rs 4g 


the Land, gs fy the Minds of the Givers, and contrary to the Form Gn * 
xpreſs'd in the Gift. 2 Inſt. 3 34. 
"me * Bur the 


Tenant in Tail had not only Poteſtatem alienandi, but forisfaciendi &c. alſo; for if after Iſſue had, he 
had been atrainted of "Treaſon or Felony, the Land intail'd had been forfeited, and thereby the Donor 
harr'd of the Poſſibility of Reverter, and Forisfacere is Alienum facere; and therefore in this Act is 
included in theſe Words, Poteſtatem altenandi. And ſo might the Tenant in Tail, before the makin 
of this Act, [after Iflne had. Co, Litt. 19. a.] have charged the Land <vith Rent, Common, or the like, to 
have bound his Iſſue; bur by this Act he is reſtrained as well to charge as to alien. 2 Inſt. 334. 


But the having of Iſſue before this Act did not alter the Courſe of Deſcent, 2 Inſt. 334 ——Co. Litr. 


19. a 8. P. For if the Jonee had Iſſue, and died, and the Land deſcended to his Iſſue, yet if that Iſſue 
had died (without any Alienation made) without Iſſue, his collateral Heir ſhould not have inherited ; be- 
cau'e he was not within the Form of the Gift, viz. Heir of the Body of the Donee. 

+ Hereby it appears, that there were 2 Miſchiefs before this Act, viz. iſt. The Diſheriſon of the 
Iſſues in Tail. 2dly. That it was contra voluntatem Donatorum, & contra formam in Dono expreſ- 
em; for the Donor and his Heirs were barr'd of the Poſſibility of Reverter ; and both theſe were 
Wrongs for which at the Common Law there lay no Remedy; for Diſheriſons, and breaking the ex- 
preſs Will and Intention of the Donor, are Wrongs which this Act does remedy. 2 Init. 334.- | 
PI, C. 247. a. S. P. Arg. in Caſe of Willion v. Ld. Berkley. 


And further, when the Iſſue of ſuch Feoffee is failing, the Land ſo given * It was faid 
g/t to return to the Giver, or his Heir, * by Form ot the Gift expreſs'd nag Con- 
in the Deed, th the Iſſue (if any were) had died. rmam 


in Dono ex. 
preſſam; fo 
2; whether the Eſtate was made by Deed, or without Deed, it is all one to the Intention of this Act; 
and the moſt uſual Gifts in Tail being of Inheritance, were by Deed. 2 Inſt. 334. 


Vit ly the Need and Feoffment of them (to whom Land was ſo given upon 
Coadrtion) the Donors have heretofore been barr'd of their Rever/icn, which 
was direttly repugnant to the Form of the Gift. | 

H. 2. Wherefore our Lord the King, pron how neceſſary and expedient * Upon theſe 
it cli be to provide Remedy in the aforeſaid Caſes, has ordained, That the * Branches. 


* Will of che Giver, according to the Form in the Deed of Gift manifeſtly ex- Ae = 


pred, ſhall be from henceforth obſerved. Donor 

8 ſhould be 
obſerved, ard that the Donee ſhould not have Power to alien, the Judges by a threefold Conſtruction did 
bot only remedy all the ſaid former Miſchiefs, but prevent all others that might ariſe, viz. 

it. Therefore in Execution of the Will of the Donor, and that he ſhould have no Power to alien 
cither Lands that lay in Livery, or Tenements that lay in Grant, they adjudged that the Donee ſhould 
not have a Fee-ſimple, but divided the Eſtates, and created a particular E ſtate in the Donee, and a Rever- 
ſen in the Donor ; Fd as where the Donee had a Fee- ſimple before, by this Act he had but an Eſtate 
Tail; and where the Donor had but a Poſſibility before, which after Iſſue might be barr'd at the Plea- 
ſure of the Donee, now by Conſtruction upon this Act the Donor had the F ce-ſimple expectant upon 
the Eſtate Tail, which we call a Reverſion ; ſo as by this Diviſion of the Eſtates, the Donee after Iſſue, 
or before, could not bar or charge his Iſſue, nor, for Default of Iflue, the Donor or his Heirs, either by 
Alienation, Forfeiture, or any Charge whatſoever, - : 

The 24 Conſtruction was, That no lineal Warranty ſhould bar the Iſſue in Tail, unleſs there were 
eis deſcended in Fe- mple from the ſame Anceſtor ;, but a collateral Warranty made by a collateral An- 
ceſtor, ſhex/d bar the Iſſue in Tail without Aſſets; for that Warranty is not reſtrained by this Act; and 
lo likewiſe the collateral Warranty of the Donee ſhall bar the Donor, and is not reſtrained by this Act, 
as well as the Warranty of the Donor ſhall. bar the Donec, and 1s not reſtrainedby this Act. 

The zd Conſtruction was, That albeit Tenant in Tail was reſtrained from Power of Alienation, yet 
of Lands and Tenements, that lay in Livery, his Fine or Feoffment ſhould work a Diſcontinuance, and drive 
the Ine in Tail to bis Action; for ſeeing he had an Eſtate of Inheritance, the Judges compared it to 
this Caſe, where a Man was ſeiſed in the Right of his Wife, or a Biſhop in the Right of his Biſhoprick, 
or an Abbot in the Right of his Monaſtery, Et fic in fimilibus, and of Inherirances that lay in Grant, 
isof Rents, Advowſons, and the like, Tenant in Tail could not make any Diſcontinuance, no more 
than the others before recited might do, which Conſtruction was made according to the Rule and Read 
ſon of the Common Law in other like Caſes. 2 Inſt, 335. 

dee Litt 8. 512. and the Notes thereupon. Co. Lit. 574. b. 
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It was al- * So that they, to whom the Land was given under ſuch Condition, ſhall 


3 have no Power to alien the Land ſo given, but that it ſhall remain unto the 
that the If. Iſſue of them to whom it was given after their Death, or ſhall revert unto th; 


ſues in Tail Giver, or his Heirs (if Iſſue fail) where | ſo] as there is no Iſſue at all, or ; 
ſhould not any Iſſue be, and fail by Death, or Heir of the Body of ſuch Iſſue failing. 
alien no 

more than they to whom the Land was given, and that was the Intent of the Makers of this A& and 
it was but their Negligence that it was omitted, as there it is ſaid. In this Caſe, by Way of Purchaſe 
the Land is given to the Donee, and by Way of Limitation to the Iſſues in Tail; and therefore by a 
benign Interpretation, the Purciev of this Act extends to the [ſues in Tail. 2 Inſt. 335, 336. 

Upon theſe Words ſeveral Conſtructions have been made; As if Tenant in Tail makes a Feofmert in 
Fee, this makes a Diſcontinuance, and is voidable by Action only, And that if he grants in Fee, Rent or 
other Thing lying in Grant, and «hereof be is ſtiſed in Tail, it is no Diſcontinuance, but is $idah/ 
Claim, or by Action; That if he grants Rent out of the Land, the Rent abſolutely determines by his Deats.: 
Phat a Relegſe to Lis Diſſeiſor is no Diicontinuance, but the Eſtate is voidable by Entry or Accion of the 
Iſſue; but Releaſe with Warranty is Diſcontinuance, if the Iſſue be Heir to the Warranty ; That if 
he makes a Leaſe for his own Liſe, or Years, and releaſes to Leſſee and his Heirs, this is no Diſcontinuance 
tho' it be with Warranty; That if he makes Leaſe for Life, and afterwards grants the Reverſjon in Fe 
this is no Diſcontinuance of the Fee, unleſs it be executed in the Life of the Grantor. The Reaſin if 
coil, and many other Conſtructions made upon theſe Words is, that the Judges have conſtrned them 
according to the Rule and Reaſon of the Common Lax , for at Common Law, if a Biſhop, Abbor &c. or 
Baron ſeiſed in Right of his Wife, had made a F eoffment in Fee, this had been a Diſcontinuance, and 
put the Succeſſor or Feme to their Action, in regard to the Favour which the Law gave to an Eſtate 
which pats'd by Livery and Scifin, and becauſe ir is publick and notorious, and formerly was the com. 
mon Aſlurance of Land; bur if they had been ſeiſed of a Rent, or other Thing lying in 1 and had 
granted it in Fee, this had been no Diſcontinuance, and yet it was not abſolutely determined by Death 
of the Biſhop, Abbot &c. or Baron; for the Succeſſor or Feme had Election to determine it, and 

make it voidable either by bringing a Writ, or by Claim upon the Land; But if the Rent had been 
granted by them de novo, it had been abſolutely void by their Death. So, if they had releaſed to a Dif. 
{eiſor, it had been no Diſcontinuance ; and if they had leaſed for Years, and Le to the Leſſee and 
his Beirs, this had not abſolutely determined by their Death, but had been voidable, or void, at the 
Election of the Succeſſor or Feme. But had they made Leaſe for Life, and after granted the Reverſion 
in Fee, and the Leſſee for Life had died, living the Biſhop &c. or Baron, this had been a Diſcon- 
tinuance ; Otherwiſe had the Leſſee ſurviv'd the Biſhop &c. or Baron. 3 Rep. 85. b. Paſch. 44 Elis. 
a Nota of the Reporter in the Caſe of Fines. See Co Litt 327. b. 3 
Grant by Tenant in Tail to hold without Impeachment of Waſte, <vith Aſſets deſcended, is no Bar againſt 
the Iſſue in Tail; for the Statute of Glouceſter ſpeaks only of Warranty and Aſſets, and the Stature of 
Meſtm. 2. cap. 1. mentions uod non habeat poteſtatem alienandi, yet this is intended of all Things «bid 
may turn in Diſinberitance of the Iſue. Br. Tail & Dones &c. pl. 13. cites 38 E. 3. 23. 


* Theſeare Neither ſhall the“ 2d Husband of any ſuch Woman, from henceforth have 
but Conle- any Thing in the Land ſo given upon Condition, after the Death & his Wife, 


8 by the Law of England, nor the Iſſue of the 2d Husband and Wife ſpall + ſuc- 


the Purview, Ceed in the Inheritance, but immediately after the Death of the Husband and 
andare but Wife, (to whom the Land was ſo given) it ſhall come to their Iſſue, or return 
explanatory, unto the Giver, or his Heir, as before is ſaid. 

and not of | 

of Subſtance, and might well have been omitted. 2 Inſt. 336. 

Yet was it adjudged, ſoon after the making of this Act, that where Lands were given in Frank- 
marriage, and the Husband died, and the Wife took another Husband, and had Iflue before this Act, 
that the Husband ſhould be Tenant by the Curteſie; and the principal Reaſon was upon this Branch of 
the Statute (nec habeat de cætero ſecundus vir, &c.) for that this Neſtraint proved, as there it is ſaid, 
that the Law before was, that he ſhould be Tenant by the Curteſie; and yet, without Queſtion, the 
Iſſue ſhould not inherit that Land. 2 Inſt. 336. | | 

+ In ancient time, if Land had been given to J. S. and his Succeſſors, he had had a Fee-Simple ; but 
otherwiſe it is at this Day. 2 Iaſt. 336. 
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*Hereby it S. 3. * And foraſmuch as in a as Caſe new Remedy muſ# be provided, 
g__ this Manner of Writ ſhall be granted to the Party that will purchaſe it. 
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t a For- | | 
medon in the Deſcender ” | not at the Common Lazy, but was given by this Act, and the Form of the Wii 
is here ſet down. 2 Inſt. 336. | 
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Here is the Præcipe A. quod juſte c. reddat E. manerium de F. cum ſuis pe. 
Form of the nentiis, quod C. dedit tali viro, & tali mulieri, & heredibus de iplis vin 


; Forme ; 
| the Deen & muliere exeuntibus. | 
| der ſet down; ö Or .us. os ; ” 2 
il and there- 22 C. dedit tali viro, in liberum maritagium cum tali muliert, 
| _ ou 8 quod poft mortem prædictorum viri & mulieris, prædicto B. Filio corynden 
| 0; 
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SITES IF, 


Jiri (3 mulieris deſcendere debeat per formam donationis prædictæ, ut dicit Ec. not be recit- 
zl, quod C. dedit tali & hæredibus de 2 exeuntibus, & quod poſt £0, nor any 


J ; 5. 1 
mortem illius talis prædicto B. Filio prædicti talis deſtendere debeat per \, . 


forman Sc. | the Form of 
the Writ. 2 
5 5 Inſt. 336. 
S. 4. * The Writ whereby the Giver ſhall recover, (when Iſſue fails) is * The For- 
-4nmon exough in the Chancery. medon in 
Revertey did 


lie at the Common Law, but not a Formedon in Remainder upon an Eſtate Tail, becauſe it was a Fee- 
ſimple conditional, whereu pon no Remainder could be limited at the Common Law; but after this Sta- 
mea Remainder may be limited upon an Eſtate Tail, in Reſpect of the Diviſion of the Eſtates. 2 


laſt. 336. 


Aud it is to wit, That this Statute ſhall hold Place touching Alienation of *ThisClaufe 


Land contrary tothe Form of the Gift hereafter to be made, and ſpall not extend —_ wy 


10 Gifts made bef ore. two fold In- 
INE | terpretation. 
1. That (ad dona prius facta) muſt be intended of Feoffments or Alienations made by the Donee or 
his Iſſues, and not to Gifts made by the Donor, for to them this Act does extend. 2 Inſt. 336. 
2. Dona prius facta, that is, poſt prolem ſuſciratam, for then the Alienation by the Tenant in Tail, 
or his Iſſues, was good in Law; ſo as (Dona) here are to be intended lawful Gifts, and made in due 
manner, and ſuch as could not be avoided ; for Law allows no Wrong. 2 Inſt. 336. 


And * if a Fine be levied hereafter upon ſuch Lands, it fhall be void in the? This Act 


Lace OeSs not 
2 make the 
Fine void, but ipſo jure fit nullus, that is, it ſhall mot bind the Right ; yet it ſhall (as has been ſaid) 
mike a Diſcontinuance. 2 Inft. 3 36. 
But now by the Statutes of 4 A. 7. Cap. 24. '& 32 H. 8. cap. 34. a Fine levied with Proclamation 
does barr the Iſſues in Tail; but a Fine without Proclamation is a Diſcontinuance only, and no Bar. 


2 Inſt. 336, 337. 


Neither ſhall the Heirs, or ſuch as the Reverſion belongs unto, tho" they be Here is Non 


full Age, within England and out of Priſon, need to make their Claim. —.— — 
t out, 4 


o is a eme Covert. 2Inſt. 337. Hereby it may be gathered (as the Law was) that a Fine at the 
Common Law did not bind a Stranger that was within Age, in Priſon, or beyond the Seas. 2 Inft. 
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D) Iſe in Tail. Bound by Acceptance or Agreement. 


. Pa in Tail granted Rent, and died, the Wi aid the Rent, 8. P. Br. 
and made a Feoff ment of the Land, and retook in Fee, yet he ſhall Barre, pl. 27. 
bold diſcharg'd; for the Rent was void by the Death of che Grantor, and 2 7. 
the Payment by the Heir will not make it good. Contrary of a Leaſe by 25 — 
the Tenant in Tail, and the Heir accepts the Rent; for the Leaſe was on- tance of the 


ly voidable. Br. Grants, pl. 145. cites 21 H. 6. 25. Rent, ore 
| is yo Dif- 
ference where it is accepted in Pais, and <vbere be avows for it in a Court of Record; for the Subſtance 1s in 
= one Caſe and the other, that where he accepts it, or demands it, he thereby affirms the Leaſe or 
iſcontinuance; Per Newton. For a Thing void or determin d can't be made good by Payment, but 
mult have a new Creation. ak a 


. Grandfather, Father and Son. The Grandfather being Tenant in Ham 112. 
0 


Tail by Indenture makes Feoffment in Fee, rendering Rent to him and H "SC 


Fine with Proclamation; 5 Nears paſs, and then the Father dies. The Point ham and 
was, Whether the Acceptance of the Rent by the Father had extinguiſh- Clench the 
ed his Right to the Entail, or whether *tis an Eſtoppel only; For it he gt 4 
is only eſtopped, then, he having a Right at the Time the Fine was le- 547 of 


* 


lis Heirs, and dies. The Father accepts the Rent; the Feoffee levies a and by Pop- 
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one who was Vied, and the five Years incurring in his Time, the Son was barred But 


to pay viz. if he had extinguiſhed his Intereſt, then the Son, being the firſt to Whom 
Aion the Right came after the fine levied, is not barred by the five Yeur, 
5 , 


not bar the incurred in the Liſe of the Father. Twas adjudged per Walmſley and 
Ourt 


Right of Clench J. at Lancaſter Aſſiſes that the Iſſue was barred. But the C 


_—_ in the here thought that he is not barred, becauſe the Acceptance is Conclufy 
dather (as a 


Reese ot only, and does not extinguiſh the Right. Mo. 3o. pl. 449. Paſch. 33 Eliz. 
Rieht ſhould Hulme v. Jee, alias, Ice. 
do) but this ; 1 f 2 

Acceptance ſhall only forecloſe him of his Action to demand the Land during his Life, and therefort 
the Right, which the Father had, being barr'd by the Fine, the ſon is without Remedy; for he ſhaj 
rever = Remedy on a Fine levied in his Father's Time, the hve Years after the Proclamation bein 
paſt, unleſs only where the Right begins firſt to be a Right in the Son, and not where there was a Right 
in the Father; And fo they thought the Judgment is to be affirmed. And they ſeemed further tha 


Payment by him, who had nothing in the Land at the Time of Payment, ſhall make no Concluſion tg 
him that accepts it, becauſe this Payment would be as none in Law. 


Tenant in Tail made PFeeffment in Fee to the Uſe of himſelf and his Heirs, and after made a L:1f, 


{-r Tears rendering Rent and died; the Iflue accepted the Rent. And by the Opinion of all the Wr 
the Acceptances does rot confirm the Leaſe, becauſe the Iſſue was remitted to the Eſtate Tail by Deſcent, 


ard ſo the Leaſe was utterly void that was made by the Father, being then Tenant in Fee Simple 
Mo, $46. pl. 1143. Mich. 13 Jac. B. R. Anon. 


3. Tenant in 'Tail agreed to make a Conveyance bur died before it 
was perfected, and was in Contempt for the not doing it. The Iſſue in 
Tail accepted the Satisfaction agreed to be given for the Conveyance to 
have been made by the Tenant in Tail. By this Acceptance he has made 
it his own Agreement, and ſhall be bound by it, and decreed accord. 
ingly. Chan. Caſes 172. Trin. 22 Car, 2. Roſs v. Ros. 

. Tenant in Tail of a Rent grants it in Fee, it is void by his Death; 
bur if the Iſſue affirms it to be good, and brings a Formedon, he may 
be barred by Warranty. Fer Holt Ch. J. 12 Mod. 361. Paſch. 12 W. z. 
in Caſe of Pullen v. Purbeck. 


(E) Equity. Agreement of Tenant in Tail carried Exect- 
e tion againſt the Iſie. 


I. Enant in Tail made a Mortgage without levying a Fine, and 
entered into a Covenant for further Aſſurance and died. Bridg- 
man K. would not compell the Iſſue to make the Aſſurance good, tho 
the Father might have done it by ſuffering a Recovery. Lev. 238 Paſch. 
20 Car. 2. in Canc. Jenkins v. Keymis. 
S. C. cited 


2. Covenant by Tenant in Tail 20 Jevy a Fine upon a valuable Conſider- 
e ation, and a Decree that he ſhall do fo binds the Iſſue in Tail. Chan. 
33 (f. 2. Caſes, 294. Mich. 28. Car. 2. Hill. v. Carr. 
in Caſe of | 


Sayle v. Freeland. But Ld. Chancellor ſaid, he would not ſoperſede Fines and Recoveries ; But where 
a Man was only Tenant in Tail in Equity, there this Court ſhall decree ſuch a Diſpoſition good; For 
a Truſt and Equitable Intereſt is a Creature of their own, and therefore diſpoſable by their Rule, other- 
wiſe where the Entail was of an Eſtate in the Land. 4 | 
Where a Tenant in Tail ſold the Lands at a fu Value, and received the Conſideration Money, and had 
covenanted to levy a Fine, and a Bill being brought to inforce him, he was decreed to do it, V et he dying 
(tho? in Priſon, in Contempt for not performing the Decree) the Iſſue in Tail could not be bound by 
it. 2 Vern. 306. Arg. cites it as the Caſe of Weale v. Lower. S. C. cited per Ld. C. Maccles- 
field. Williams's Rep. 720. in Caſe of Frederick v. Frederick. S. P. cited Arg 9 Mod. 16. in 
Lady Coventry's Caſe. S. P. Chanc. Prec. 278. in Caſe of Powel v. Powel. . G. Equ. R 
164. Cites the Caſe of Sangon v. Williams. | | | 
Fo where there was a Covenant and no Decree upon it, and he acknowledged a Fine, but died before it 


was perfected. Equity would not ſupply this Defe& againſt the Iſſue. 2 Vero. 3 Trin. 1686. Wharton 
v. Wharton. Th | | 


8 


—dV— — 


H where Tenant in Tail mortgaged the Land, and on a Bill in this Court was decreed to ſuffer a com: 
mon Recovery, but he died in Contempt of the Court for not performing the Decree, The Court would 
not carry the Decree into Execution againſt the Heir in Tail. Cited Arg. 9 Mod. 18. And by the Judges 
Aſſiſtants that Caſe was admitted; But they ſaid, the Reaſon may be, that the Heir, after the Death of 
his Anceſtor was in by the Statute De Donis, which this Court could not control. Bur if the Anceſtor 
lad been Ceſty que Truſt in Tail, his Heir would have been bound by ſuch Anceſtor's Lien; Becauſe 
in that Caſe he would not have bcen in by the Statute, 9 Mod. 19. in Caſe of Coventry v. Coventry. 
This is the Caſe of Male v. Lower cited 2 Vern. 306. in Caſe of Fox v. Crane and 

richt. | | 
* Articles ſhall be a Bar to an Entail of an Equity ; Per Cur. 2 Vern. 226. pl. 205. Paſch. 1691. 
in Cale of Baker v. Baily. —— Where an Intail is only of a Truſt, it is not within the Statute De 
Donis; And ſoa Fine or Recovery is not neceſſary, but is alienable by any other conveyance made by 
him that has an Eſtate of Inheritance in the Truſt. Arg. and decreed accordingly, That a Feoffment by 
Ceſty que Truſt and Truſtees barred ſuch Eltate. 2 Vern. 344. pl. 318 Hill. 1697. Bowater v. Elly. 

Thoſe Caſes in which the Court will not compel the Execution ef Powers, are where it <vould be 
againſt the Will of the Dencr, that they ſhould be execured. Arg. 9 Mod. 16, in Lady Coventry's Cale. 


z. The Mother agrees to give her Son other Lands in Lieu of Lands in- 
taibd, and by Will diſpoſes of the intail'd Lands to her Daughter, takes 
Bond from her Son to permit and utter the intailed Lands to be enjoyed, as 
ſe by Will had deviſed them; The Son dies, leaving the Defendant his 
Son an Infant, who brought an Ejectment for the intailed Lands. The 
Plaintiff could not ſue the Bond againſt the Defendant being an Infant. 
Per Cur. The Infant being in Poſſeſſion of the Lands that came in Re- 
compence, we will at preſent only quiet the Plaintiff's Poſſeſſion in the 
intailed Lands, until 6 Months after the Infant comes of Age, and then 
he may ſhe w Cauſe if he thinks fit. 2. Vern. 232, 233. pl. 212. Trin. 
1691. Thomas v. Gy les. : 

4. Partition between Tenants in Tail, tho* but by Parol, was decreed to 


bind the Iſſue. 2 Vern, 232. cites the Caſe of Burton v. Jeux and the 
like in the Caſe of Roſe v. Roſe. | 


5. Tenant in Tail covenants to ſettle a Fointure; tho* he might have And where 
done it by Fine and Recovery, yet if he dies without doing it, a Court of * Power was 
{quity can't relieve and decree a Jointure, Arg. 2 Vern. 380. in Caſe > ——> ptr 
ci Lady Clifford v. the Earl of Burlington and Ld. Clifford. 


a Jointure 


; and he cove- 
rants to ſettle, but does not execute 1t at all, there may be ſome Reaſon for a Court of Equity, not to 


enforce the Execution thereof but where it is executed Þ any Part, tho* not ſtrictly performed, it is the 
dandigg Rule of this Court to make it good. And cited ſeveral Caſes where Articles had been carried 
1:0 Execution againſt Remainder-men, and particularly the Caſe of Ld. Burlington v. Clifford; And 
it was agreed by the other Side to be true, that in the Ld. Burlington's Caſe there was a general Co- 
verant, but that it did not reſt there; For he ſettled what he pretended was 1000 J. a Year, according 
to the Articles which was afterwards found to be of leſs Value, and appeared ſo by the Defendant's An- 
'wer. 9 Mod. 16, 17. Arg. in the Caſe of Ld. and Lady Coventry. ee | 


6. It Tenant in Tail, having a Power to make Leaſes for 3 Lives, co- 
venants to make ſuch a Leaſe, and dies before Execution ; 'The Court 
will carry this into Execution tho? they would not a Sale. Arg. 10 Mod, 
469. in Cafe of Coventry v. Coventry. | | 


4 . * ” a » # . N . —— 


F) Equity. Agreement of Tenant Fer. Life carried into 
Execution againſt the Iſſue in Tail. 


A* Agreement was made by Articles between a Lord of a Manor 
who was only a Tenant for Life, and certain Tenants of the Manor, 
ho were likewiſe Tenants tor. Lite only by Settlements made Prece- 
dent to the Articles, which were for ſettling Heriots and ſtinting of Com- 
, was confirm'd by Decree. Upon a Bill to revive the Decree, it was 
* objected 


Tayle. | 169 
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Tayle. 
jedted that this Agreement could in no ſort bind on the one Hand or the 
other the Perſons, Who upon the reſpective Deaths of the Tenants for 
Liſe became Tenants in Tail. But the Maſter of the Rolls was of O. 
pinion, rhat theſe Articles tending to ſettle the Cuſtoms of the Manor, 
which were immemorial, and before the Statute De Donis, and for 
ſtinting the Common and preventing Suits, ought to bind the Iſſue in 
Tail, tho' made only by Tenant for Lite ; And he would not preſume 
that the Tenant in Poſſeſſion would do any Thing in Prejudice of the 
Tenants Right, And decreed that the former Decree ſhould be con- 


firm'd, and revived, and executed. Quezre, Vern. 426, 427. pl. 401. Hill, 
1686. In Curia Canc. Dunn v. Allen. 


(G) Equity. Creditors relieved gan the Iſue in Tall, 
In what Caſes. 


I. HE Husband in Conſideration of his Wite's joining with him 
in a Fine, and parting with her Jointure of 40 I. per Ann. gives 
her Truſtee a Bond to ſettle other Lands of 40 1. per Ann. on the Wife for 
Life, Remainder to the Heirs of his Body by her. The Husband being in- 
debted in other Bonds dies inteſtate, and rhe Wife takes Adminiſtration, 
and confeſſes 5 to her Truſtee; On a Bill by another Bond-Cre- 
ditor decreed the Wife's Bond ſhould be allowed, and ftand good fo far 
as to ſecure 40 J. per Ann. to the Wife for Life; but as to the Remain- 
der to the Children, or any Settlement to be made for them, the Court 
took it, that upon the wording of the Condition of the Bond, the Hus- 
band was to have been Tenant in Tail, and might have barred ſuch Set- 
tlement, if made, as to the Children, and therefore as againſt the Plain- 
tiff the Defendant muſt hag a Satistaction prior to him, bur as to the 
Children he muſt be preferred; And decreed it accordingly. 2 Vern. 
220, 221. pl. 201. Paſch. 1691. Bottle v. Fripp. & al. 

2. Truſtees in a Marriage Sertlement for preſerving contingent Re- 
mainders, the Marriage having been ſix Years ſince (there being 30 J 
ſue) are decreed: to join in a Sale, the Settlement being only of an Equity 
of Redemption, and the Wite conſenting to the Sale. 2. Vern. 303. 
pl. 294. Mich, 1693. Platt v. Sprigg. 

3. Where a Settlement on Marriage is made in Tail of an E/tate mort- 
gaged, if e forecloſe the Husband and Wife, *cwill bind, tho I. 
ſue thould be born afterwards, 2 Vern. 304. in Cafe of Platt . 
Sprigg. 

5 7 mortgazes Land to B. for 1000 Years, and afterwards ſettles it 0 
Marriage to himſelf tor Lite, then to his Wife for Life, and then to the 
Heirs of his Body on the Body of the Wite, and afterwards morigages 4 
gain the ſame Lands to C. and makes Oath that the Lands were free from 
Incumbrances; They have Iſſue a Son; The Wife dies; A. dies inteſtate; 
J. S. takes Adminiſtration durante Minoritate of the Son, and pays of 1b 
Mortgage to B. out of the Perſonal Eſtate, and takes an Affigument in Trif 
for the Iſſue. Maſter of the Rolls decreed the Debt to C. to be ſatisfiel 
as far as there were Aſſets of A. and that in taking the Accoun ]. 5. 
the Adminiſtrator ſhould not be allow'd, as againſt C. the Plant, 
Money by him paid to B. on his aſſigning the firſt Mortgage. 2. Ve 
304. pl. 295. Mich. 1693. Fox v. Crane and Wight. | 
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Tayle after Poſibility &. 177 


(H) Aclions. What Actions Tenant in Tail may have, 
and Plendings. 


INT R in Nature of Aſſize; The Demandant counted that 
one J. N. gave in Zail, and it was agreed, That it is not the 
Courle to count of a Giſt; But per Priſot in this Caſe, where it is 
of a particular Eſtate, he cannot ſay, That he was ſeiſed in his Demeſne 
os of Fee ; For he has only Tail; bt ſhall fay, that he was ſeiſed 
n his Demeſne as of Frank-Tenement. Br. Count. pl. 15. cites 33 H. 
14. 
emen in Tai! ſhall not have — Jure; for it is a Writ of Right, 
{> of Ne Injuſte vexes for the ſame Reaſon. And it Tenant in Tail brings 
Writ of Right, the Tenant ſhall ſay, that the Demandant had nothing the 
Day of the Writ purchaſed, but to himſelf and his Heirs of his Body begotten. 
Br. Tail & Dones, pl. 35. cites 5 E. 4. 

z. Tenant in Tail Hall recover the Rent by Formedon, without ſhew- 
in; the Deed ; for the Formedon is in the Right. But he ſhall not have 
fwwry nor Aſſiſe, without ſhewing the Deed, for this is in the Poſſeſ- 
fon. Br. Tail & Dones, pl. 26. cites 4 H. J. 10. Per Keble & 


Fairfax. 


2 x 2 * 


() Tenant in Tail after Poſſibility, Iro is. 


. PEnant in Fee Tail after Poſſibility of Iſſue extin& is, Where He is call'd 
Tenements are given to a Man and to his Wite in ſpecial Tail, 1 
iſ one of them die without Ie, the Survivor is Tenant in Tail after Poſ- Poſlibility of 
lbiliry of Iſſue exrin&; and if they have flue, and the one die, albeit Igueextine, 
that during the Life of the Iſſue the Survivor thall not be ſaid Tenant becauſe 5 
in Tail after Poſſibility of Iſſue extinct, yet if the Iſſue dies without no ot = 
i, ſo as there be not any Iſſue alive which may inherit by force of — J 
the Tail, then the ſurviving Party of the Donees is Tenant in Tall heritable to 


alter Poſhbility of Iflue exrin Litt. S. 32. the ſame 
Eſtate Tail. 


But if a Man gives Land to a Aſan ani bis Wife, and to the Heirs of their 2 Bodies, and they live till 


each of them be an Hundred Years old, and have no Ine, yet do they continue Tenant in Tail, for that 
the Law ſees no Impoſſibility of having Children. But when a Man and his Wife be Tenant in Special 


Tail, and the Wite dies without Iſſue, there the Law ſees an \ ; wk Impoſſibility that any Iflue, that 
the Husband can have by any other Wife, ſhould inherit this Eſtate. Co. Litr. 28. a. 


2. Alſo if Tenements be given to a Man, and to his Heirs, which be 
ſeall leget on the Body of his Vife; in this Caſe the Wife has nothing in 
Tenements, and the Husband is ſeiſed as Donee in ſpecial Tail. 
And in this Caſe, if the Wife dies without Iſſus of her Body begotten by 
ber Husband, then the Hugband is Tenant in Tail after Poſſibility of 
the Iſſue extinct. Litt. S. 33. 

3. None can le Tenant in Tail after Poſſibility of Iſſue extinct, but 
one of the Donees, or Danes in Special Tail, For the Donee in General 
Tail cannot be ſaid to be Tenant in Tail after Poſſibility of Iſſue ex- 
inet; becauſe, always during his Life, he may by Poſſibility have Iſſue, 
which may inherit by force of the ſame Enrail. And fo in the ſame 
manner the Iſſue, which is Heir to the Donees in Special Tail, cannot 
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172 Tayle after Poſſibility &c. 
* be Tenant in Tail after Poſſibility of Iſſue extin&, for the Reaſy 


aboveſaid. Litt. S. 55 
2 Inſt. 681, 4. W. R. ſeiſed in Fee, gave Land to B. and M. his Feme, and 10 7, 


8. G ce Heirs of their 2 Bodies begotten, Remainder to the Heirs of the ſaid B.— 


it was re-. B. levied a Fine with Proclamations, and dies, leaving Iſſue C. a Son by 
ſolved 4thly, the ſaid M. Within 5 Years after MH. enter d, Elaiming her Eftate, |, 


that the yas inſiſted, that M. had only an Eſtate tor Lite, diſpuniſhable of Waſte 
Bis ah the as Tenant in Tail after Poſſibility. Bur reſolved, that after B.'s Death, 


chang'd to H. had an Eſtate in Tail; and tho' the Iſſue is barr'd by the Fine, ye 


* 


an Eſtate for the Eſtate of the Feme is not touch'd by it, ſhe 8 Stranger to the 


Life, diſpu- Fine, and therefore her Eſtate not chang'd into an Eſtate for Life. 
8 2 Rep. 138. b. Paſch. 10 Jac. in the Court of Wards. Beaumont! 
that rhe Iifue Cale, . _- 
in Tail, by 
the Fine, was diſabled to inherit. This very ſame Caſe came in Queſtion again, in an Ejectment by 
Baker v. Willis. Cro: C. 456. pl. 5. Trin. 13 Car. B. R. and was argued by Crooke and Barkley |. 
but not by the other Juſtices, becauſe rhey heard that the Parties were about to agree, which, by 
means of the Judges, they afterwards did. But Crooke and Barkley held, that M. by her Entry, wx 
''erant in Tail, and not Tenant after Poſſibility, nor in nature of ſuch a Tenancy in Tail, but an ab. 
ſolute Tenant in Tail to all Purpoſes. And Crooke faid, that if ſhe be to ſue a Real Action, ſhe muf 
name herſelf Tenant in Tail; and cited P. 331. and 351. To. 393. pl. 3. S. C. by Name of Dirie 
v. Braumont. But nothing ſaid there as to this Point; but ſays the Caſe was argued by Crooke and 
Berkley, and afterwards the Matter was compromis'd S. C. cited accordingly, Hob. 257. 259, by 
Hobart Ch. J. in Caſe of Duncomb v. Wingheld. 
do where Baron and Feme were Tenants in Tail, Remainder to the Heirs of the Baron by a Comes 
ance made by the Baron durine Coverture; and the Baron died, and the Feme enter'd, and was ſeiſed; 
and the Iſſue, in Life of the Mother, levied a Fine te the Uſe of himſelf and his Heirs, It was held, 
that the Mother remain'd Tenant in Tail, and fo a Leaſe made by her was N 7 Cro. J. 688. pl 
5. Trin. 21 Jac. Crocker v. Kelſty. But in a Note there ſays, this was on a Writ of Error, brought 
3 Car. in the Exchequer-Chamber, on a Judgment given 1 Car. | 


5. A. in Conſideration of Marriage, covenanted to ſtand ſeiſed to the 
Uſe of himſelf and MH. his intended Wife, for their Lives, without In. 
peachment of Waſte ; and after of their firſt Iſſue Male, and the Heirs Mal: 
of ſuch Iſſue Male iſſuing &c. And for Default of ſuch, then to the Le 
6 the Heirs of the Body of A, and AH. And for Default &c. then to the 
ſe of B. Son and Heir apparent of A. (by a former Wife) and the Heirs 
Male of his Body. And for Default &c. A. and M. marry, and have 
Iſſue C. Afterwards A. dies, not having other Iſſue of the Body of M. 
Then M. enters. C. dies. Reſolved, that becauſe M. had Eſtate for 
Life by Limitation of the Party, and the Eftate which ſhe had in the 
Remainder, viz. of "Tenancy in Tail after Poſſibility, was not larger in 
Quantity than the Eftare for Liſe, and conſequently cannot drown tt, 
M. was not 'Tenant in Tail after Poſſibility; tor ſuch Eſtate muſt be x 
Reſidue of an Eftate Tail, and muſt happen by the Act of God, and not 
by Limitation. 11 Rep. 79: b. and the zd Reſolution, Paſch. 13 Jac. 

B. R. Lewis Bowles's Caſe. | pag | 
Such Tenan- 6. The Effate of this 'Tenancy muſt be alter d by the Act of God, and 
85 ne 5 that by dying without Iſive ; for it a Feoffment in Fee be made 7o the Uſe of 
due of as 4 Man and his Wife for their Lives, and after to their next Iſſue Male to be 
Eſtate in begotten in Tail; and after to the Uſe of the Husband and Wife, and of 
Special Tail; the Heirs of their 2 Bodies begotten, they having no Iſſue Male at that tint. 
„ x 00 In this Caſe the Husband and Wife are Tenants in Special Tail exe- 
2 ©. cuted; and after they have Iſſue a Son, they are become Tenants for 
of Bowles v. Life, the Remainder to the Son in Tail, the Remainder to them in 
Berry, and Special Tail; for albeir their Eſtate Tail is turn'd to an Eſtate for Life, 
cited go E. 3. yet they have a bare Eſtate for Life : Bur if the Husband die, having 


* no other Iſſue, and then the Son dies without Iſſue, the Wife ſhall hare 


Condition to the Privileges belonging to a Tenant in Tail, after Poſſibility of Iſſue 


hav ive extinct, as it appears in Lewis Bowles's Cafe. Co. Litt. 28. a. 

ife only is | i 

good ; but when it is decreaſed to an Eſtate for Life, he ſhall not be Tenant after Poſſibility, becaul 
this muſt be Ex Diſpoſitione Legis, and not Ex Proviſione hominis 
lution in Lewis Bowles's Caſe. 


11 Rep. $0, b. the 3d Relo- 
„ If 


3 


— 


Tayle after Poſſibility * —— . = 


1 If Land be given 7o 4 Man and his Wife, and the Heirs of their 2 Br. = 
Bidies, and after they are divorced, Cauſa præcontractus, or Conſangui- Dent and 
, N 15 > *, 2, Divorce. pl. 
nitatis, or Affinitatis, their Eſtate of Inheritance is turn'd to a joint 23. cites 5 
Eſtate for Lite; and albzir they had once an Inheritance in them, yet H 4. 16. — 
tor that the E/fate is alter d by their own Act, and not by the Act of God, Br. Taile & 
viz, by the Death cf either Party without Iſſue, they are not Tenants in ww Kc. 
Tail after Pothbiliry, Co. Litt. 28. a. b. | eee 


| | 44s | | Br. Eſtates, 
pl. 11. cites 8. C——2 Irift. 622, in Beaumont's Caſe. —9 Rep. 141. a. in 8 C. cites 5 H. 4. 16. b. and 


lays, that in ſuch Caſe the Eftate-Tail is diſſolved ab Initio, and ſo the Iſſue is made Baſtard, 


g. Lands are given to the Husbaad and Wife, and to the Heirs of the 
Budy of the Husband, the Remainder to the Husband and Wife, and to the 
Heirs of their 2 Bodies begotten; the Hausband dies without Iſſue ; the 
Wife thall not be Tenant in Tail after Poſſibility; for the Remainder in 
Special Tail was utterly void, becaule it cod never take EffetF ; for fo 
long as the Husband ſhould have Iſſue, it ſhould inherit by force of the 
General Tail; and if the Husband die without Iſſue, then the ſpecial 
Eſtate Tail cannot take Effect, inaſmuch as the Iſſue which ſhould inherit 
the Special Tayle muſt be begotten by the Husband, and fo the General, 
which is larger and greater, has fruſtrated the Special which is leſſer. 
Co. Litt. 28. b. | 
9. If Lands be given to a Man with a Woman in Frank-Marriage, al- But if the 
beit the Woman (which was the Cauſe of the Gift) dies without Iſſue, * give 
yer the Husband ſhall be Tenant in Tail after Poſſibilitie, &c. for that Nau d 


« 2 : G e. an with a 
he and his Wife were Donees in Special Tail, and ſo within the Words man of his 
of Littleton. Co. Litt. 28. b. | Kindred in 

Frank- Mar- 


riaze, and the Noman dies without Iſſue, the Man, in the King's Caſe, ſhall not hold it for his Life; 
becauſe the Woman was the Cauſe of the Gift. But otherwiſe it is in the Caſe of a common Perſon. 
Co. Litt. 21. b. 22. a. h 


10. If the King gives Land to a Man and a Woman, and the Heirs of 


their 2 Bodies, and the Woman dies without Iſſue; yet ſhall the Man be 
Tenant in Tail after Poſſibility. Co. Litr. 22. b. 


(k) Of what Thing Tenant in Tail after Poſſibility, 


may be. 


Sh HERE is no Queſtion but 'Tenant in Tail after Poſſibility, S. P. per 
may be of a Remainder, as well as of a Poſſeſion. 11 Rep. 81. Coke Ch. J. 


7 — 13 Jac. B. R. in the 4th Reſolution, in Lewis Bowles's ory — 0 


of Bowles v. 
3. And therefore, if Leaſe for Life be made to A. the Remainder to Berrie, S. C. 


Baron and Feme in Special Tail, and the Baron dies without Iſſue, now the | 
Feme is Tenant in Tail after Poſſibility of this Remainder ; and it A. 
I "Rep. he may, now ſhe is Tenant in Tail after Poſſibility, 

. Rep. 


in Poſſeſſi 81. a. Per Cur. in the 4th Reſolution, in Lewis 
bowles's 
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1 Tayle after Poſſibility &c. 


3 


(L) Privilege of Tenant in Tail after Poſſibility, 0: 


of his Grantee. 


1.” F"Enant in Tail, after Poſſibility of Iſſue extin&, has eight Quz- 
lities and Privileges, which Tenant in Tail himſelf has, aud 
which Leſſee for Lite has nor. Co. Litt. 27. b. 


S. P. 4 2. As, iſt. He is diſpuniſhable for Vaſte. Co. Litt. 27. b. 
al 
Nones, pl. 17- cites 39 Ed. 3. 16——— Dr. & Stud. Lib. 2. Cap. 1. fays, The Law is clear that 
"Tenant in Tail after Poſhbility &c. is not puniſhable for Waſte. 4 Rep. 63. S. P. in Ferlaken, 
den's Caſe, hecauſe his original Eſtate is not within the Statute of Glonceſter, cap. 5—2 Inf 302 
S. P. And tho' he is within the Letter of that Statute, yet he is out of the Meaning of it, becauſe the 
Inheritance was once in him. | 

Roll. Rep. 179. S. P. by Doderidge J. cites Time of E. 1. Fitzh. Waſte 26. 45 E. z. 39 E. z. 16 
12 H. 4. 1. 11 H. 4. 5. 16 H. 6. 16. 7 H. 4. 26 H. 6. Aide 77. And per Doderidge ]. He 
ſhall not be puniſhed for Waſte, becauſe he continues in by Virtue of the Livery upon the Eftare 
Tail]; and it ſeems becauſe by the Livery he had Power to do Waſte, tho' the Eſtate be chang'd yet 
the ſame Liberty continues ſo long as the Gift and Livery continues. And per Coke Ch. 2 t Con. 
mon Law this Tenatit had a Fee, and conſequently full Power to ſell and diſpoſe of the Trees; and not- 
withſtanding the Statute has made the Eſtate to be only for Life, yet the Privilege and Liberty is no 
taken away. Roll. Rep. 184. Paſch. 13 Jac. B. R. Bowles v. Berry. 11 Rep. 80. a. Leyis 
Bow les's Caſe, 

The Learned Author of An Inſtitute, but now call'd The New Abridgment, 2d Vol. 269. tells us, Tha 
to puniſh the Tenant for Waſte, ſeems to be againſt the Deſign and Intention of the firſt Donation; for 
by that the Donor go the Inheritance, ard an abſolute Power over the laſting Improvements, which 
are look'd upon as Part of the Inheritance for their Duration; and conſequently it can be no Injury to 
him in Reverſion, nor beſides his Intention in the Donation, if the Donee exerciſes the Power he vx 
intruſted with by the Donor; nor can the Donor revoke it, becauſe the Authority given by the Gif 
muſt continue, as long as the Gift, to which it was annex'd, continues. But fee Tit. Waſte (0 


pl. 1. and (S) pl. 12. 


8. P. Br. 3. 2dly. He ſhall not be compell'd to attorn. Co. Litt. 21, b. 
Attornment, | 

I. 10. cites 43 E. 3. 1.———Tbid. pl. 11. cites 46 E. 3. 13. Ibid. pl. 12. cites 46 E. z. 2.— 
Ibid. pl. 26. cites 39 E. 3. 20.——Br. Tail & Dones, pl. 17. cites 39 E 3. 16. 8 
mat lies not againſt ſuch Tenant. Br. Quid Juris clamat, pl. 1. cites 43 E. 3. 1. — I bid. pl. 6. cites 
46 E. 3. 13. ——11 Rep. 80. Paſch. 13 Jac. B. R. in 5 Bowles's Cafe. Roll. Rep. 1:9 
S. P. Per Curiam, in Caſe of Bowles v. wat” by Co. Litt. 316. a. S. P. But his Aſſignee ſhall 
attorn, becauſe he never had but an Eftate for Life. — 3 Le. 241. pl 336. Trin. 32 Eliz, inthe 
Exchequer, in George Ap-Rice's Caſe, it was ſaid to have been adjudg'd in a Court of Wales, That 
the Aſſignee of "Tenant in Tail after Poſſibility of Iſſue, ſhould attorn ; upon which Judgment a Wi 
of Error was brought in B. R. and there, upon good Advice, the ſaid Judgment was afhrm'd; for al- 
tho? it be true, that Tenant in Tail after Poſſibility ſhall not be compell'd to attorn, yet that is a Pri 
vilege which is annex'd to his Perſon, and not to the Eſtate; and by the Aſſignment of the Eſtate the 
Privilege is deſtroyed, —2 Le. 40. pl. 54. Mich. 30 Eliz. B. R. S. C. accordingly.—8. C. cited per 
Coke Ch. J. Roll. Rep. 179. in Caſe of Bowles v. Berry.— Co. Litt. 316. a. 

In Error brought of a Judgment in Quid Juris clamat, Clerk J. conceived that Grantee of Tenant in 

Tail after Poſſibility, ſhould not be driven to attorn. Sed adjornatur. 3 Le. 121. pl. 173. Trin. 27 
Eliz. B. R. Anon. Le 291. pl. 397. S. R. But Co. Litt. 28. a. ſays, That where Tenant 


in Tail after Poſſibility of Iſſue extinct, granted over his Eſtate to another,, bis Grantee was compel!'s 


to attorn in a Quid Juris clamat, as a bare Tenant for Life, and ſo be named in the Writ; for by the 
Aſſignment, the Privity of the Eſtate being alter'd, the Privilege was gone; cites it as adjudged Mich. 
28 & 29 Eliz. in Ewens's Caſe, and Judgment affirm'd in a Writ of Error, and ſays herewith agreeth 
27 H. 6. Tit. Aid. Statham, 29 E. 3. 1. b ——S8.C cited 11 Rep. 83. b. in Lewis Bowles Gt 
Roll. Rep. 179. S. C. cited by Coke as Owen's Caſe. 


S.P. Br. 4 3dly. He ſhall not have Aid of him in the Reverſion. Co, Lit. 
Dones, pl. 27. b. oy 
17. Cites 39 E. 3. 16. 8. P. Firzh. Tit. Ayde, pl. 77. cites Trin. 26 H. 6. becauſe the ſame Je- 
nancy, which he had at the firſt, continues. | 
Tenant in Tail after Poſſibility &c. ſhall not have Aid, but his Grantee ſhall. Arg. 3 Le. 121: pl 
Br. Aid, 1 37. 8. P. Cites 2 H. 4. 17. Brooke 
0 


nheritance.—— Koll. Rep. 184. 8. P 
11 Rep. 80. a. b. Lewis Boule. 


rl 


173. Anon. cites Statham, Tit. Aid, 27 H. 6. 
ſays, It ſeems the Reaſon is, becauſe he had once an Eſtate 
oo Doderidge J. in Caſe of Bowles v. Berry, cites 10 H. 6. 1. 
. 
S. P. Becauſe he having originally the Inheritance by the firſt Gift, has likewiſe the Cuſtody of tis 
Writings which are neceſlary to defend it. 2 New Abr, 269. . 
5 5. Athl), 
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achly, Upon his Alienation, no Writ of Entry in conſimili caſu S. E. But he 
3. Co. Litt. 27. b. in Reverſion 
lies. h x may enter. 
| Firzh. Tit. Entre Congeable, pl. 56. cites 13 E. 2. 
6 P. Becauſe this Caſe is not conſimilis to that of Tenant for Dower, N this Tenant had ori- 
inally the Inberitance in him, which the Tenant in Dower never had. 2 New Abr. 269. 
bp upon his Death the Donor ſhall not have Writ of Entry in Conſimili Caſu, as upon the Death of 
Tenant for Life ; Per Doderidge and Coke, quod fuir conceſſum per Haughton, Roll. Rep. 179. and 
ted 13 E. 2. Entre Congeable 56.——11 Rep. 80. b. Lewis Bowles's Caſe —Fitzh. Tit. Ayde, pl. 
20 cites Trin. 26 H. 6. That he ſhall have Formedon in Reverter, and not Writ of Entry.——S. P. 


1 


A; to the Formedon ; Per Doderidge J. quod fuit conceſſum per Coke. Roll. Rep. 179. 


ö ri itt. Roll. Rep. 
Ig ;chly, After his Death no Writ of Intruſſon does lie. Co. Litt. 17 4 1. 


of Bowles v. 
Berry. 8 by Coke Ch. 1—1 1 Rep. 80. b. Lewis Bowles's Caſe. 8. P. Becauſe this Writ is 


giren only upon an Entry and Intruſion after the Death of a bare Tenant for Life, which this Tenant is 
not. 2 New Abr. 269. 

But he ſhall have Formedon, ſee the Notes on the Plea next above. 

In Writ of Intruſion, it is a good Plea to ſay that he was ſeiſed, and gave to him whom he ſuppoſes 
Tenant for Life, and to the Heirs of his Body ; and for that he died without Heir, he entered, abſque 
hoc, that he held for Life of the Leaſe of rhe Demandant at the Time of his Death. F. N. B. 203. 


(E) in the new Notes there (a) cites 24 E. 3. 74- 5 
„. öthly, He may join the Miſe in a Writ of Right in a ſpecial S. P. Be- 
Manner. Co. Litt. 27. b. c 8 the 
S De- 


longing to the Inheritance lying in his Hands, he may make out his Title without calling in the Re- 
verfioner. 2 New Abr. 269. 9 
$. P. by Doderidge. Roll. Rep. 179. cites 19 E 3. 16. But by Coke, he cannot join the Miſe u 


n 
the weer Right. Ibid. cites 27 H. 6.—11 Rep. 80. b. Lewis Bowles's Caſe, cites Abundance of Caſts 
out of the old Books. | 


8. nthly, In a Præcipe brought by him, he ſhall not name himſelf Te- S. P. For if 
nant for Life. Co. Lit. 27. b. ; 4 he does, and 


| . gg _ 6 It appears to 
the Court that he is Tenant in Tail after Poſſibility, the Writ ſhall abate ; Per Coke and Doderidge. 


Roll Rep. 179. cites 18 E. 3. 27.11 Rep. 80. b. citesS. C. of 18 E. 3. 27. a. that Feme — 
Cui in vita, quod clamat tenere ad vitam, and maintained it in her Count by Gift in ſpecial Tail to her 
and her Baron, and that her Baron is dead without Iſſue, and the Writ abated, becauſe of the Contra- 
noſity of the Title. 


9. 8thly, In a Præcipe brought againſt him, he ſhall act be named S. P. Be- 


barely Tenant for Life. Co. Litt. 27 b. ins ba 
ns, by which he claims, was of an Eftate of Inheritance, and not of an Eſtate for Life. 2 

ew Abr. 269. 

In Quid Juris clamat, The Defendant pleaded, that be, Tempore Levationis notæ pradictæ, was ſeiſed in 
Fee of the Gift of R. R. abſque hoc, Quod ipſe tempore Levarionis notæ prædictæ held Tenementa prædicta, pro 
er mino vitæ ſue tantum &c. And there they were at Iſſue; And it was found, that he held them as 
Lands entail'd, after Poſſibility of Iſſue &c. The Court reſolved for the Defendant ; Becauſe it appears to 
the Court, That the Defendant has an Eſtate ee from Attornment, to be madeby him; And the In- 
ducement of the Traverſe is not any Cauſe of Forfeiture. Wherefore it was adjudged for the Defendant. 
Cro. Eliz. 671. pl. 29. Paſch. 41 Eliz. C. B. Veal v. Road Noy. 74. Veale v. Reede, S. C. but ſays 
re of ws Judgment, but only that upon the Queſtion for whom Judgment ſhould be given upon 
this I ue, Williams ſaid for the Plaintiff, becauſe it is an Eſtate privileged, and ought to have been 
f in Bar.— 11 Rep. $0. b. in Lewis Bowles's Caſe, cites S. C. as adjudged for the Defendant, 

cauſe ſuch Tenant ſhall not in judgment of Law be included in Writ or Fine &c. within the gene- 
ral Allegation of a Tenant for Life. C. cited Roll. Rep. 179. in Caſe of Bowles v. Berrie, ſays 
that in t ie Quid Juris clamat it was alleg'd that the Defendant was Leſſee for Life at the Time of the 
Fine levied, and adjudged for the Defendant ; for he was not any ſuch Tenant as was compellable to 
torn in ſuch Writ; but ſays, he that took the Traverſe was not commended for taking ſuch a deſpe- 
rte Traverſe, notwithſtanding it was help'd in this Manner; for he was a Tenant for Life. But the 


k cites 29 E. 3. 1. b. that if it be alleg'd that one holds for Life, it ſhall not be taken that he is Te- 
nant after Poſhbiliry. | 


10. And yet he has 4 other Onalities, which are not apreeable to an 
Efate in Tail, but to a bare Leſſee for Lite Co. Litt. 2. b. 28. a. ; 
11. As, 1. If he makes a Feoffment in Fe, this is a Forfeiture of his S. P. Be- 
Eltate. Co. Litt. 28. a | cut beving 
„4A. no 10n 


veſcendible Eſtate in him, he cannot transfer it to another, without the Prejudice and Diſheriſon of 
min Remainder. 2 New Abr. 269. | 
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176 Tayle after Poſſibility &c. 

He in Remainder may enter for Alienation. Br. Aide, pl. 37. cites 7 H. 4. 10. and 39 E. 2. 
Forfeiture, pl. 88. — — 45 E. 3 25.—— Br. Entre Congeable, pl. 12. cites 8. Tas —35 Tal c 
Dones, pl. 17. cites 39 E. 3. 16.— —Roll Rep. 179. Paſch. 13 Jac. B. R. in Caſe of Bowles v. Bere 
Per Doderidge J. cites 13 E. 2. Fitzh. Entre Congeable * 11 H. 4. 30 E. z. 16. according] 5 
fuit conceſſum per Curiam. 11 Rep. $0, b. in Lewis Bowles's Caſe, cites 45 E. 3. 22. 28 E. ** 
b. 27 Aff. 60. . 95 


Br. Eſtates, 12. 2dly. If an Eſtate in Fee, or in Fee Tail in Reverſion or Re. 
Peas. cites mainder deſcend, or come to this Tenant, his Eſtate is drowned, and the 
% x4. Fee or Fee Tail executed. Co. Litr. 28. a. | 


Rep. 179. 


S. P. Per Doderidge, and cited 9 E. 4. 50 E 3.35. 7 H. 4. 23. Quod fuit conceſſum per Cob 
Le cited the ſame Books alſo.— 11 Rep. 80. b. hk Lavk Bowles's Caſe, cites 32 E. 3. Tit. Age N ry 
E. 3, 4. 9 EKA 15. Þ. 


S. P. Br. 13, 3dly, He in Reverſſon or Remainder ſhall be received Upon his 
berg 6 3 Default, as well as upon that of bare Tenant for Lite, Co. Litt. 28. a 
/ „ &&: «<4 
10. and 39 E.3.-——S. P. Br. Taile & Dones, pl. 17.— S. P. 11 Rep. 80. b. Lewis Bowes Cc. 
cites 2 E 2. Reſceit 147. 41 E. 3. 12. 20 E. 3. Tit. Reſceit. 38 E. 12 8. P. Roll 15 
179 Per Doderidge J. cites 11 H. 6. 15. 10 H. 6. 1. Quod fuit conceſſum per Crooke and Hau "om, 
but Haughton ſaid that this is by the expreſs Words of the Statute of Reſceits, which ſays ( Per Do. 


num) bur ſaid that if it had not been for the expreſs Words, he doubted whether he ſhould be received 


S. p. Per 14. A4thly, An Exchange between a bare Tenant for Life, and him, 
82 N J is good ; for their Eſtates in reſpect of their Quantity are equal, ſo 2s 
Ts the Diticrence ſtands in the x ona and nor in the Quantity of the 
Rep. 80 b Eſtate. And as an Eſtate Tail was originally carv'd out of a Fee. 
S. P. Lewis ſimple, ſo is the Eftate of this Tenant out of an Eſtate in ſpecial Tail, 


Bowles's : s 
Cate. Co. Lact. 28. 8. 


Fitzh. Tit. 15. Tenant in Tail recovers in Aſſiſe, and after becomes Tenant in Tail 
Aid, vl. 57. after Paſfibility &c. he ſhall have Rediſſeiſin. Per Doderidge J. Roll. 


2 0 1 * — c * . Fe 4 
2 2 Rep. 179. in Cafe of Bowles v. Berry. 


11 Rep. 81. 
a. in the 3d Reſolution in Lewis Bowles's Caſe ; for it is the ſame Franktenament as he had before, this 
being Parcel of the Eſtate Tail.——OCo. Litt. 154. b. | 


16. In ſome Caſe a Perſon who is not really and ſtrictly Tenant in Tail 
cog Poffibility, ſhall have the Privilege of ſuch Tenant. As in the Caſe of 
the Wite in Lewis Bowles's Caſe, 11 Rep. 81. a. where an Eſtate for 
Lite fell to her on her Baron's Death by reaſon of a prior Limitation in 
their Marriage Settlement, and afterwards, by the Death of the Iffue in 
ſpecial Tail Without Iſſue, an Eſtate of Tenancy in Tail after Poſſibility 
would have fallen ro her by Means of a ſubſequent Limitation in the 
ſame Settlement (viz. in Default of Iſſue Male of their 2 Bodies, then to 
the Heirs of the Bodies of the Baron and Feme) bur ſhe being in of the 
Eſtate for Life, and that Eſtate being equal in Quantity with the Te- 
nancy in Tail after Poſſibility, and conſequently could not merge in it, 
and ſo could not be Tenant in Tail after Poſſibility, beſides, that ſuch 
Eſtate is always a Reſidue of an Eſtate Tail, and muſt happen by the Act 
of God, as by Death, and not by Limitation of the Party, yet it wi 
reſolved that now after ſuch Iflue's Death ſhe ſhall have the Privilege ot 


ſuch Tenant, by Reaſon of the Inheritance which was once in her. 
the Caſe at (I) pl. 5. 


For more of 'Tayle in general f ſee Devile, Eſtates, Fines, Forft 


ture, Formedon, Mortd anceſtor, Recovery Common, Remall- 
der, and other Proper Titles. | 


Tender, 


177 


Tender. 


(A) Neceſſary in what Caſes. 


IF a Man be bound to pay Rent-Service, or Rent-Charge, there he need 
not to tender it; bur it ſuffices to be ready upon the Land; quod 
non negatur. Br, Tender, pl. 22. cites 14 E. 


2. But Annuity ought to be tender'd, to fave the Obligation, Br, 'Ten- 
der, pl. 22. Cites 14 E. 4. 4. 3 

3. Per Anderſon, Ch. J. There is a Difference where the Obligation 
precedes the Duty, which accrues by a Matter ſubſequent, and where the 
Duty precedes the Obligation, which was made tor the further Aſſurance 
of the Duty. In the firſt Caſe a Tender muſt be pleaded, and cites 14 
E. 4. 4. where A. was bound to B. that whereas he had granted a Rent- 
Charge, Now if B. ſhould enjoy the ſaid Rent, according to the ſaid 
Grant, that then &c. He needs not plead any Tender, becauſe the Rent 
is not payable in other Manaer than it was before. Contrary it the Condi- 
tion had been for Payment of the Money, or Annuity ; and of that Opi- 
nion was the whole Court. Le. 71. pl. 95. Mich. 29 & 3o Eliz. C. B. 
in Caſe of Bret v. Audar, alias Andrews. | 

4. A Tender is not neceſſary in any Caſes, but where there is a Pe- 


nalty. Per Holt, Ch. J. Comb. 334. Trin. 7 W. 3. B. R. in Caſe of 
Broome v. Pine. 


— . 


(B) Good. In reſpect of the Thing tender'd. 


I, AT the Fall and Embaſement of Money in $5 E. 6. Debt was This Caſe is 
brought againſt Executor of Leſſee for Years, for Rent-Arrear D. 81. b. pl. 

ſor 2 Years at Mich. 2 E. 6. at which Time the Shillings, which at the 67. Barring- 

Time of the Action brought were decried to 6 d. were current at 12d, The den v. Tower. 

Detendant pleaded Tender of the Rent at the Days when it was due, 

in Peciis Monetæ Angliæ vocat Shillings; and faid, that every Shillin 

at the time of the Tender was payable tor 12 d. but that the Plaintiff nor 

any tor him was ready to receive it. And concludes, that he is Uncore 

Priſt to pay the Arrears in Dictis Peciis vocat Shillings, ſecundum Ra- 

tam &c. The Plaintiff demurr'd ; but afterwards accepted the Money 

kcundum Ratam prædictam, without Coſts or Damages. Day. Rep. 

27. in the Caſe of mix*d Moneys, cites D. 81. 6 & 7 2 6. 

2. In Debt upon Bond for Payment of 241. at 2 ſeveral Days, the This is at 
Detendant pleaded, That at the Day and Place limited for Payment, D. 82 2. b. 
there was current certain Money calld Pollards, in lieu of Sterling, &c. mY 5 * 
and that Defendant, at the firſt Day of Payment, tender'd the Moiety of * 8 
the Debt in the Money call'd Pol lards, which the Plaintiff reit in the Cuſto- 
* that he is Uncore Priſt &c. and offers it in Court. And becauſe the dy of Lord 

antilf did not deny it, it Was * That he recover one * jk br 
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Tender. 


— — 
—— 


n. 


— . 


not in his in Pollards, and the other in pure Sterling Money. Dav. Rep. in the 


own Book of 
Pleas of the 


ſame Year. 


Caſe of mix'd Moneys, cites it adjudg'd 29 E. 1. and reported by Dyer 
J E. 6. 82. b. . | 7 


Pong v. Lindſey & al. 


Palm. 407. 
8 C. & per 
Jones; ſo he 
may E con- 
verſo. 


2 Sal k. 446, 
S. C. 


Sce (D) 


* See 
Avowry. 


3. The Mortgagor was bound to pay 250 J. lauful Money of England 
on a certain Day and Place, and he tender'd Money accordingly ; but 
becauſe there was 5 g. in Spaniſh Money, and two foreign Pieces of Gold 
call'd Double Piſtolets, rhe Mortgagee retuſed to take it. Adjudge 
That Spaniſh Silver was lawful Money of England, being made ſo by 
Proclamation ; and that the King, by his abſolute Prerogative, may make 
foreign Coin lawtul Money ot England. 5 Rep. 114. Trin. 43 Eliz. 
C. B. Wade's Caſe. 

zeen Elizabeth made a large Quantity of mix'd Money in the 
Tower of London, and ſent it into Ireland to pay the Army there; with g 


Proclamation, dated 24 May, 43d of her Reign, That the ſaid Money 


ſpould be lawful and current in that Kingdom, and accepted and received 


as ſuch ; and that they who refuſed it thould be puniſh'd for a Contempt. 
And by the ſame Proclamation ſhe put down, from the 1oth of June next, 
all other Coins current there. A Merchant 1n Ireland had bought Goods 
ot G. in London, and was bound to G. in a Bond of 200 1. condition'd 
to pay to the ſaid G. 1001. Sterling in Ireland on a certain Day, which 
happen'd after the Proclamation ; at which Day the Obligor tender 
the 1001. in Mix'd Money. Reſolved, That the Tender was good. 
Dav. Rep. 18. Trin. 2 Jac. The Caſe of Mix'd Money, 

5. It a Man be obliged to pay 100 J. French Crowns, yet he may 
tender all in Engliſh Money. Per Jones J. Lat. 84. in Cate of Ward 
v. Ridgwin. 


6. Our Law takes notice of Guiueas, and they are current here for 
20 8. for before Guineas were coin'd there was a 208. Piece of Gold, 
which by Proclamation was raiſed to 21 8. 4d. whereupon Guineas were 
coin'd at 18. 4d. leſs. And provided any Piece has he King's Stamp, 
and be coin'd at the Mint, it ſhall be current without Proclamation, in 
Proportion to its Value. And in Indebitatus Aſſumpfit the Plaintiff need 
not ſet forth they were Guineas which Defendant received, but ſo much 
Money received to his Uſe. Per Holt Ch. J. Comb. 38 7). Mich. 8 W. 
3. B. R. Dickſon v. Willowes. | | 

7. Tender of a Bank Note is not ſtrictly a legal Tender; but it being 
proved, that the Plaintiff ofer'd to turn it into Money, it then became 
good Tender. Abr. Equ. Caſes, 319. Hill. 1729. Auſten v. Executors 
of Sir William Dodwell. 


(C) Good. By whom. 


1." Ender [of Rent-Service] to the Lord, by one who has only a Led 
for Term of Years, is not good. Br. Tender, pl. 2. cites 2 H, 
6. 1. — Brooke ſays, it ſeems it is not good at this Day, atter the Sta- 
tute * of 21 H. 8. any more than before. . 
2. In Replevin, Payment by one Fointenant is good for all, and againſt 
all, as Seiſin of Rent obtain'd. Contra of Attornment by the one. Br. 
Tender, pl. 16. cites 39 H. 6. 2, 3. | 
3. It a Man grants an Annuity till the Defendant be promote to 6 
Benefice by R. the Grantor, the 'Tender of the Benefice ſhall be by R. 
and not by his Succeſſor ; for the Caſe was by Prior and Covent &c. I. 
Tender, pl. 15. cites 14 H. J. 31. & 15 H. J. 1. + 
2, 
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Where a Lord of Parliament is impleaded by Ceſſavit, if he will 
tender the Arrears, he ſhall tender them in proper Perſon; ſo of all other 
Tenants in Cſſavit. Br. Tender, pl. 29. cites 15 H. J. 9. 

5. If a Feoffment be on Condition that Feoffee pay 20 l. at Michaelmas 8. C. cited 
to the Feoffor, otherwiſe that Feoffor ſhall re-enter, and Feoffee before 1 339; P! 
be Day enfeoffs F. S. In this Caſe a Tender by the Feoffee or F. F. at Sickeld's 
Michaelmas is good, and upon Retuſal the Condition is gone. For the Caſe. — 


art Feoffee was privy 10 the Condition, and the 2d in Eftate, and in Jui and 4 Le. 


ment of Law has an Eſtate and Intereſt in the Condition for the Salva- 1 E 276. 
tion of his Tenancy. Litt. S. 336. nd PIC 
291. b. in 


Ciſe of Chapman v. Dalton —— and 5 Rep. 96. b. in Goodale's Caſe. — 8. C. cited per Sir Joſeph 
Jekyl. 10 Mod. 420, in Caſe of Marks v. Marks, 


6. If a Feoffment be made upon Condition, 'That if the Feoffor pay ſuch 
a Sum to the Feoffee, then the Feoffor and his Heirs may enter ; It the 
Fete dies before tbe Payment, and the Heir will tender to the Feotfee the 
the Money, ſuch Tender 1s void, becauſe the Time, within which this 
ought to be done, is paſt ; For when the Condition is, That if the Feot- 
for pay the Money to the Feoffee &c. this is as much as to ſay, as if the 
Feotfor during his Lite pay the Money to the Feoffee &c. and when 
the Feoffor dies, then the Time of the Tender is paſt. But otherwiſe, 
where a Day of Payment is limited, and the Feoffor dies before the Day, then 
may the Heir tender the Money, as is atoreſaid ; For that the“ Time of , 8. o 
the Tender was not paſt by the Death of the Feoffor. Alſo it feems, Mack v“ 
that in ſuch Caſe where the Feoffor dies before the Day of Payment, it Marks. 
the Executors of the Feoffor tender the Money to the Feoflee at the 
Day of Payment, this Tender is good enough; And if the Feoffee re- 
fuſe it, the Heirs of the Feoffor may enter &c. becauſe the Executors 
repreſent the Perſon of their Teſtator &c. Litt. S. 337. 

7. If a Man bring an Action of Treſpaſs for taking away his Beaſts 
or other Goods, there tender of ſufficient Amends before the Action 
brought is 0 Barr, becauſe he that tendered the Amends ig not the 
-_ of the Goods, but a Treſpaſſer, whom the Law tavours not. 

2 Inſt. 107. 

9. A Leaſe for Years was made upon Condition to be void by the Ten- Cro. J. 275. 
der of 6 4. to the Leſſee by him in Reverſion; The Leſſee entered and was pl. 4- 1 8 
diſeiſed by another; The Queſtion was, Whether the Tender of the 6 d. e 
to avoid the Leaſe might now be made by the Reverſioner after the Diſſeiſin. 

The whole Court was of Opinion that it might; For this Pay ment is 
a collateral Thing. And judgment accordingly. Bulſt. 118. Paſch. 
9. Jac. Platt v. Sleep. 


9. A. had Iſſue 3 Sons, B. his eldeſt, who died in his Life-Time leav- 10 Mod. 49. 


in; a Daughter, and C. and D.—A. deviſes Lands to his Wife for Life, and ; N 
after her Death zo D. and his Heirs, provided, that if C. do, within 3 2 3 
Months after the Death of the Wife, pay to D. the Sum of 500 J. then the S. C. De- 
Lands to remain to C. and his Heirs. C. died in the Life-Time of the Wife, creed for 


v f N 0 5 ey 1 Plaintiff b 
ving N. his Heir. D. enters within 3 Months after the Wife's Death, he Lord 


NM brought a Bill to have a Conveyance on Payment of the 509 1. The prin- Chancellor 
cipal Point was, Whether this 500 1. being to be paid within a limited aſſiſted by 
Time by C. and he dying within that Time, the Heir at Law of C. Sir Joſeph 
who was not Heir at Law of A. could now on Payment make a Title. 22 1 al- 
The Counſel for the Plaintiff among other Things, inſiſted on Co. Litr, Rolls ar 
8. 134. and Coke's Comment thereupon ; To which it was anſwered on obſerved, 
the other Side, That the Caſe there was but in Nature of a Mortgage; that this was 
at it was to relieve againſt a Forfeiture by Non-payment of the Mo- 82 3 
ney at the Day which may be good, even at Law, much more in this Will 3 
urt; That there was a wide Difference between a Condition Prece- the Law has 
ent, and a Condition Subſequent, Tnat that was a Condition ſubſe- ever allow'd 


quent, and 1 ; ö . ' 1 a the greateſt 
) ad lor the reveſting of the Eſtate, and the Condition ä pe 
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Conſtructi- 
on, in Sup- 
rt of the 
ntention of 
the Teſta- 
tor ; That 
Nobody can 
doubt but 
the Teſta- 
tor's Inten- 
tion was to 
jets the 
and only 
in the Na- 
ture of a 
Security for 
500 I. and 
that C. was 
ro have the 
Fee Simple. 
And Ld. C. 
Parker ſaid, 
That tho' 
the Words 
of the Will 


— 


on the Heir, and conſequently might be performed by him, tho not 
named; That this was a Condition Precedent, and for the new Cres 
tion of an Eſtate in a Perſon who had no Right or Title before and 
was not Heir at Law; That this was perſonal in C. That he had not 
Jus in Re, nor ad Rem, and could neither have deviſed, releaſed. 9, 
extinguiſhed this Condition; That it was a bare Poſhbility, and he dy: 
ing before it was perform'd, his Heir could not make it good. Bur 
the Maſter of the Rolls denied this to be a Condition, becauſe ſuch i; 
only to be performed by the Party making it or his Heirs ; wherey 
this is to be perform'd by a zd Perſon, Nor is it in Nature of a Re. 
mainder to C. the Deviſs to D. being not in Tail, but in Fee, and 
Remainder can be only after a Tail or Tl Eſtate ; So that 7zhis js 47 
Executory Deviſe, or may be called a Poſſibility in the largeſt Extent q tj, 
Word, but is not ſtritly ſuch ; For nothing was veſted in C. which he 
could either grant or releaſe, nor did any thing deſcend to his Heir: 
That (Heirs) in this Caſe were not named to take by Purchaſe, but by De. 
ſcent, and the naming them was to denote the Quantity of the FE. 
ſtate, and was to take and not to give them any Eſtate originally; and 
cited 10 Rep. Lampett's Caſe, and PI. C. Brett v. Rigden. But it wasa:. 
gued, That the Poſſibility ot performing this Condition was an Interet, 


are only, that or Right, or Scintilla Juris, which veſted in C. himſelf, and that he 


C. ſhall pay 
and not that 


ſurvived A. and ſo this differ'd from Brett and Rigden's Caſe ; And 


C. and his Conſequently ſuch Right, Poſſibility, or Intereſt, deſcended to his Heir, 
Heirs ſhall, and might be perſorm'd by him, as before the Statute De Donis the 
yet that is Poſſibi lity of Reverter deſcended to the Heirs of the Donor, The Mx 
_ d plain {ter of the Rolls looking on this as a Caſe of ſome Difficulty, appoint. 
the Will, ed it to be ſpoke to again when the Court is full. Afterwards, in 
which is a Mich. Term, 5 Geo. 1. It was decreed by Ld. Chancellor and Mater 
Conveyance of the Rolls tor the Plaintiff upon Litt. S. * 334, 335, 336, and zz, 


which the Co. Litt. 20% &c. And they ſaid, that tho? a Condition was not in 
— obe Strictneſs of Law deviſeable, yet ſince the Statute of Uſes, the Deviſe 


made when may take Benefit of it by an equitable Conſtruction of the Statute; And 


a Man is that C. might have releaſed or extinguiſhed his Right. Chan. Prec. 486, 


Inops Con- Paſch. 1118. Marks v. Marks. 
ſilii, and 


therefere al- 


lows great Favour to be uſed in its Conſtruction; That if A. had made a Feoffment to D. upon Con- 
dition, That if the Teſtator ſhould pay ſo much Money to D. then C. ſhould have Fee, this is 3 
Condition, the Right of performing which deſcends to the Heir of the Teſtator, and the Heir would 
be at Liberty to take Adyerngy. of it; For the Limitation of the Fee over to C. would be void, by 
a particular Maxim of the Common Law, which will not allow a Fee to be limited upon a Fee, or 
by that other Maxim, which excludes a Stranger from taking Advantage of a Condition ; That the 
Teſtator gives the Land to D. redeemable upon the Payment of 500 l. and he gives the Equity of Re- 
demption to C.—C. therefore, ſeem'd to him to have an Equity of Redemption, that remains open to bim 
in a Court of Equity, as well after the Time limited, as & That indeed there might have been 
a Difference between this Caſe and the Caſe of a common Mortgage, where, tho* when the Day 
paſt, and ſo the legal Eſtate is abſolutely veſted in the Mortgagee, yet in Equity a Right to redeem re- 
mains, had C. been to come here for Relief againſt the Heir at Law : But this is not the Caſe ; for he 
comes for Relief againſt a rhird Perſon, who had the Eftate veſted in him for no other Purpoſe but 
to make the Eſtate redeemable ; That Payment of a ſmall trifling Sum, may be conſidered rather 3 
Ceremony than a valuable Conſideration. And this he took to be the Ground upon which the tuo 
Judges went, who in the Caſe of Spring and Czſar held the Payment of the 10s. to be a Per. 
ſonal Act; For when the Sum comes to be conſiderable, as here it is 500 1. the Payment of it b 
never eſteemed a Perſonal Act; And this appears throughout Englefield's Caſe in the th Report; 
That the Caſe of the Feoffment in the Section of Littleton, is parallel in all Reſpects to the pre- 
ſent Caſe ; Parallel as to the Condition, as to the Performance, as to the Effect of the Pertor- 
mance, and differs only as to the Perſon who is to take Advantage of the Performance of it. And 
this is ſupplied by the Statute of Wills, which gives the 3d Perſon as good a Title to take 
Advantage of it, as the Feoftor had by the Common Law. 

I have likewiſe a MS. Report of this Caſe, agrecable to the Books above mentioned; and there L. 
C. Parker ſaid, Thar if the Heir of C pays, C. pays to all the Purpoſes of the Will, by his Repreſents- 
tive; That certainly it is not neceſſary that the Eftate ſhould veſt in C. in order to deſcend to his 
Heir; That the Ground of Ul ood's Caſe, [which had been cited, and is in Shelly's Caſe, 1 Rep. 9 
a.] was, that a Right veſted and deſcended, but here the Condition is ſubſequent in reſpect to D. and 
precedent to the veſting C.'s Eſtate, and not ſo properly to defeat the Eſtate of D. as to veſt it in C. on 
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a; to this the Caſe of Nl ood is exactly the ſame ; and the only Difference between them is, that in 
Wood's Caſe the Condition was for the Benefit of the Covenantee and his Heirs, but here for a 34 
Perſon ; That there the old Eftate is taken, but here . takes a new one; but that this is a Difference 
only in Sound, and here it is upon the O ration of a Will, and each Party has the Benefit intended 
him ; If the Eſtate had deſcended to the Heir at Law, C's. Condition would have been precedent, but 
here the Eſtate being given to D. the Condition is ſubſequent ; Be it the one or the other, if it 
i; perform'd it 1s all one, and the Heir's Payment is a good Payment. The Advantage was veſted 
in C which he might have releaſed or extinguiſh'd, but not having done fo, his Heir has it. 
N. B. It appears 1 printed Reports of this Caſe, and likewiſe. by the MS. Report, that the 
Reaſon why this, being a Point 8 Law, was brought into Equity was, that D. had ſo mort- 
paged and incumbred the Eſtate by a Marriage Settlement on his Wife, that the Plaintiff pray'd Re- 
liet, and the Direction of the Court, to whom he ſhould make a Tender of the Money. And 
Ld Chancellor (as my MS. Report has it) ſaid, It was proper for the Plaintiff to come here for 
Relief, becauſe of the Uncertainty to whom the Money ſhould be paid ; That perhaps, a Payment 
to D. would have been a good Payment, according to the Will; but it is a Queſtion if ir had 
been ſecure againſt the Mortgages and Settlements of D. That the Decree muft be in Nature of a 
Redemption ; That the Money muſt be paid to the Maſter, to be laid out in a Purchaſe of Land to 
be ſettled ro rhe Uſes of D's. Marriage Settlement, and the Profits in the mean Time during D's. Life, 
to be paid ro his Mortgagee, according to their Priority. 


dee Mortgage (N) pl. 1. 


(D) Good. To whom. 


1. IF the Connſee upon a Statute Merchant makes Aſſjgnment after that Tender muſt 
he has had Execution of the Land by the Statute, Then the Ten- be to the 
der of the Money ſhall be made to the Aſſignee, quod nota; And 82 of and 


Quere, it it be not good to the Conuſee himſelf. Br. Tender, pl. 38. not to the 


cites 15 E. 3. & Fitzh. Reſponder, 1, | Agree. Per 
Vent. 211. Paſch. 24 Car. 2. B. R. 4. 


2. Tender to the Aſſignee of the Feoffee, upon Defeaſance of a Releaſe Br. Condi- 
of Right was pleaded ; And quære of ir. Br. Tender, pl. 17. cites 17. tions, pl. 
Af 2. ö 103. 8. C. 

z. Where the Defendant in Debt will tender the Money to the Sheriff in 
Pais, or in Præcipe quod reddat will offer to render the Land in Pais to the 
Demaadant, yet the Sheriff” ſhall not ceaſe to make the Summons, or ſerve the 
Preceſs ; For if ſuch render may be good againſt the Will of the Par- 
ties, then the Plaintiff or Demandant ſhall loſe his Damages, which is 
not Reaſon, Per Thirning. Br. Tender, pl. 9. cites 11 H. 6. 62. | 

4. If obligee aſſigns A. to receive the Money at the Day and Place 
limited in the Bond, a Tender 1 A. is ſufficient. Mo. 39. pl. 120. Trin. 

4 Eliz. Anon, | | | £9 

5. But where the Condition is to pay Money to a Stranger, the Payment 
be made at the Peril of the Obligor. Mo. 37. pl. 120. Anon. 

6. Rent was reſerved payable at Lady-day or a Month after ; Tender at Mo. 223. pl. 
the Houſe of Leſſor, and Payment there to the Daughter-in-law of Leſſor . by 
(who bad formerly received the Rent by Order of Leſſor ) between Lady-day ITTader ro 
and the Month after, is no good Tender, becauſe before the Month his Perſon. 
End Leſſor could not diſtrain or have Debt for the Rent. But where — Godb. 
the Reſervation is at Lady-day, and the Month after is given ony tor 85 pl. 43. 
lying a Re-entry, there ſuch Tender was held good by Wray Ch. Gait © 
J. 2 Le. 130. pl. 193. Hill. 28 Eliz. B. R. Crop v. Hambledon. reports it 


| render'd to 
the Day zhter-in-law, and they ſuppoſed Leſſor's Refuſal to be trickiſh ; And Judgment againſt him. 
—Cro. E. 48. S. C. reports that the 2 firſt Payments were to the Servant, a 3d Payment to the Leſſor, a 
4th Pay ment to the ſame Servant, who within the 20 Days tender'd it to the Leſſor; per Cur. The 
ender our of the Land, at any Fime within the Month, is. good ; And the Tender by the Servant <as 
as Servant of the Leſſee for that Time, ard all one as if Leſſee had rendered it. | 


Aaa „ A. 


2 x 
— — + 
EMT aa. - 


— — 
— N 


9 
| 
| 
" 


182 Tender. 


7. A. was obliged to B. to the Uſe of C. 10 deliver a Cheſt to C. who refuſe} 
to receive it upon the Tender at the Day; the 1 i was ſaved, be. 
cauſe the Obligation was to the Uſe of C. For he ſhall not take Advan. 
tage of his own Act. Cited by Glanvile, Cro. Eliz. 955. pl. 16. Paſch 
42 Eliz. in C. B. in Caſe of Huith v. Philips, as adjudged between Carne 
and Savery. | 

nl 199 22 8. Audita Querela by H. ſet forth, That he was bound in a Statute 
this Jud c 6001. to P. the Defendant, to the Uſe of F. B. with a Defeaſance, Thy 
ment, 1525 if he paid ſuch Sums at ſuch ſeveral Days to J. B. it ſhould be void; and 
reſolved, that at every of the ſaid Days and Places, he was paratus to pay the ſaig 
that tho” J. Sums, and obtulit them; and that J. B. was not there. The Detendan; 
= manner ro Pleaded, That * ſuch a Day F. B. was at the Place, &c. and demanded jb; 
the Recog- Sum, and neither the Plaintiff, nor any for him were there to pay it, abſque 
nizance, yet Hoc; that the Plaintiff obtulit the ſaid Sum at the ſaid Day. Upon De- 
ir being murrer, it was inſiſted for Defendant, That on this Matter an Audit, 
= _ 4 „ Querela lies not, becauſe J. B. is a Stranger to the Statate; and tho' the 
U, he Plaintiff tender'd to a Stranger who refuſed, yet the Recognizance ig 
ought at his forfeited; for he mult, at his Peril, procure the Stranger to accept it 
Peril to be when the Act is to be done by a Stranger. But all the Court held, tha 
_ pan the Tender was a ſufficient Performance, the Deteaſance being made tg 
Tl 2 the Uſe of J. B. but had he been a meer Stranger, and not to have any 
ccive it; Benefit thereof, it would be otherwiſe. Cro. E. 755. pl. 18. Paſch. 42 


otherwile Eliz. C. B. Huiſli v. Philips. 


the Recog- 
nizance is not forfeired, when the other does not tender it. Judgment was affirm'd. Cro. J. 13 pl.1;. 
Paſch. 1 Jas. B. K. Philips v. Rice Hugre.——lrt was not any Duty in J. E. but it is as a Penalty in- 
flicted upon H. that he ſhould pay ro]. B. and fo being a collateral Duty, payable only to]. B. a Stranger, 
B. ought to be there in Perſon, or by Attorney, to receive it; and H. is not conſtrain'd to exceed the 
ords of rhe Defeaſance. Per tot. Cur. Yelv. 38. S. C. in B. R. 
* It ſeems, by Yelv. ut ſupra, that the Plea of Defendant was, That H. (the Plaintiff) non obtuli 
at every of the ſaid Days &c. pro Placito dicit quod J. B. dicit, which the Book ſays is as if P. (the De- 
fendant) had told a Tale out of J. B.'s Mouth. 


9. A Mortgagee after ſettling an Account with B. the Mortgagor ard 
Time agreed upon tor diſcharging the Mortgage died, leaving 4 K. 
ecutors in Truſt for his Daughter ; f. on the Day tendered the Money to 
one of the Executors who refuſed to ay the Tender, neither of them having 
proved the Will ; Then B. made a like Tender to another of the Execu- 
tors, Who refuſed likewiſe giving the ſame Reaſon. Decreed that this 
was a good Tender, and that any or either of rhe Executors might have 
given a good Diſcharge before Probate, eſpecially when as appeared in 
the Caſe, they afterwards proved the Will, and ſo were Executors ab 
Initio; And the Infant Heir at Law was to convey the Inheritance 

| deſcended to her according to the Act / Arne, tor obliging Infant 
Truſtees to aſſign and convey. Hill. 1729, at Ld. Chancellor's, Abr. 
Equ. Caſes 318. Auſtin v. Executors of Sir Wm. Dodwell. 


WY” 
— — 


(E) Good. How. 


1. FJ Ondition was that the Feoffee ſpall render certain Tynn at ſuch © 
Day, and he rendered and the other refuſed. The Queſtion 
was, Whether he ſhall render the Price as it was at the Time of the Pay- 

ment or as it is now & c. Br. Conditions, pl. 113. cites 30 Af. 11. 
S. P. Br. 2. It was agreed in Avowry, that where the Lord diſtrains for 2 Ren 
Tender, pl: Days Arrear, and the Tenant offers the one, the Lord is bound to recel\* 
1 racks it, and if he diſtrains he does a Torr, Br. Tender, pl, 2, cires 2 H. 

; 6. I. | | 


3. But 
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z. But if he diſtrains for the Rent of one Day, and Tenant offers Part of it, S. P. Br. Th 
the Lord is not bound ro recelve it, but he may diſtrain. Note the Di- Tender, pl. 
rerfiry. Br. Tender, pl. 2. cites 2 H. 6. 1. 9. Cites 1 
— So of the 


4 Debt. Br. Tender, pl 39. cites 1 R. 3.——— Bt if be accepts Part after Tudement, he can- 
2. the reſt. Br. Tender, pl. 39. cites "TY 1 C pts 1 fter Judgment, he can 


The Feoffee may tender the Money in Purſes or * Bags, without S. P. If in 
ſewing or telling the ſame ; tor he does that which he ought, viz. to bring F-& there 
the Money in Purſes or Bags, which is the uſual Manner to carry Money \;” ſo much 


| e . Money in 

in, and then tis the Part ot the Party, that is to receive it, to put it out them Hh ſa- 

and tell it. Co. Litt. 208. a. wy he. 
Debt ; and 


if there is any bad Money in the Bags, and the Mortgagee accepts it, the Mortgagor is not bound to 
charge it. 5 Rep. 115. Ulade's Cale, and ſaid there to have been ſo reſolved in Ul inter's Caſe, and 
in the Caſe of Uane v. Studley, who put the Money into his Purſe, and after took it out, and told 
it over again, and found counterteit Pieces. 
H where he „ in a Bag, and caſt it on the Table before the Obligee, it was held good. Noy 
- Flower's Caſe. | 
6: But where Mortgagor came at the Day and Place, and ſaid to the Mortgagee, Here I am ready to pay 
yu tle 2001. and yet held it all the Time on his Arm in Bags, it was adjudged no 'Tender; for it might be 
Counters or baſe Money for any Thing appeared; And per Anderſon, it is no good Tender to ſay I am 
ready Kc. Noy 74. Suckling v. Coney. 


5. Mortgage by A. to B. for 400 l. payable at a Day and Place certain. Ow. 34. 
C. prevailed upon B. at the Day to take the Money at C. s Houſe, and 5 C but it 
the Money was told and delivered in Bags to B. but Differences ariſing be- T. = 
tween A, and B. C. faid it they would not agree they ſhould not have Note of it. 
his Money, Per Cur. This was no ſuthcient Tender; whereupon A. re- 
queſted C. that he might have the Money to carry to the ſaid Porch of 
the ſaid Pariſh Church, who was contented, and there B. came to re- 
ceive it, and A. would not pay it. It was moved, That this was a good 
Payment ro diſcharge the Mortgage ; tor the Money was told 1n the 
Houſe of C. and B. there put it up into Bags; and rhe ſame is a good 
Payment and Receipt. But it was anſwered, That this is no Payment; 
tr it was not the Money of A. but of C. as appears by the Words of C. 

(cil.) If they could not agree, they ſhould not have his Money; alſo 
. requeſted C. that he might have the Money to carry to the Porch of 
the Pariſh-Church aforeſaid, by which it appears that it was not A.'s 
Money, And for that Cauſe it was alſo the Opinion of the Court, that 
the fame was not any ſufficient Tender. 2 Le. 213. pl. 268. Trin. 31 

iz, B. R. Winter v. Loveday. | | 

6. It a Man tenders more than he ought to pay, it is good enough, and 
the other ought to accept fo much thereof as is due to him. The 3d 
Reſolution, 5 Rep. 115. a. Trin. 43 Eliz. in C. B. Wade's Caſe. 

7. A Man cannot make a Tender, unleſs he ſbews for what Purpoſe he 
makes ſuch Tender; Per Doderidge J. Lat. Jo. in Caſe of Warner v. 


Harding, j | 

8. I, 34 Perſon puts the Ring (or other Thing to be tender d) into the 
Hands of the Perſon to whom the Tender is to be made, and at the fame Time 
ſeclares for what the other tenders the Ring, *ris good; Per Doderidge, 
to ee Crew Ch. J. agreed. Lat. 109. in Caſe of Wardner v. 

ard win. ' | | 

9. The Defendant agreed to pay 15001. to the Plaintiff, upon his 4 | 
HAuing a Judgment. Ld. C. Macclesfield declared, that where there b 
are no Words to determine the Priority of the Acts, a middle Way is to ; 
be choſen, The Party is not obliged to make an abſolute Tender of the Mo- 
ney firſt, but by ſuch Words as theſe, I tender you the Money ſo as you make 
9: A//ignment. 2 Barnard. Rep. in B. R. 308. Trin. 6 Geo. 2. in Cafe 
ol Anvert v. Ennover, cites it as Trin. 13 Ann. the Calc ol Turner v. 

oodwyn, | 

| 10, An 
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Tender. 

10. An Account was ſettled between B. Mortgagor and A. Mortgages, 
what would be due at ſuch a Time, when the Money was agreed t, 
paid and received, and the Sum was agreed to be 4479 J. At the Da 
tix'd B. tender'd a Bank Bill of 45001. to C. the Executor of the Mon. 
gagee, to take thereout what was then due for Principal and Intereſt. C. u. 
tuſed to accept the Tender, whereupon B. ask'd C. if he objetted ty ;1, 
Legality of the Tender, being in a Bank Bill, and not in Money, and the 
if he did he would preſently turn it into Money, Lord Chancellor held the 
this Tender of a Bank Note was not ſtrictly legal, but ſince it = 
prov'd that B. offer'd to turn it into Money, it became thereby a 
Tender. Abr. Equ. Cafes 3 18. Hill. 1729. Auſtin v. Executors of gl 
Wm. Dodwell. | 


(F) Place. At what Place it may, or ought to be, 


I. Tk of Homage in a Foreign County, in which the Land does not 
lie, is a good Tender. Br. Tender, pl. 30. cites 21 Aff. 14. 
But in Deb: 2. Tender of Rent is ſufficient upon the Land, and the other cannot di- 
for Rent upon ſtrain. Br. Tender, pl. 18. cites 30 Aſſ. 38. 2 


Lea 4 7 0 . = - 
der - the Rent upon the Land, and Refuſal by the Plaintiff, is no Plea. Br. Tender, pl, 22. cites 13 
4. 4. Contra in Avavry for the ſame Rent. Ibid. 


But the Book 3. If a Man holds Lands in the County of D. by 3 d. Rent, of which the 
— 17 Lord bas been ſeiſed Time out of Mind at S. in another County, if the Lird 
Thea bn 2 Aiſtrains upon the Land, and the Tenant tenders the Rent upon the Land, 
diſtrain'd for this is a good Tender, and he thall nor be compell'd to go to a Foreign 
a Fee, or County where &c. to tender it there. Br. Tender, pl. 31. cites 30 


Honour, or Af. 38. 


for Suit or 
Caſtle- Guard, or for Homage, what Tender ſhall be made there. See Br. Tender, pl. 31. And 30 Afl. 30 


4. Where Rent is reſerved upon a Leaſe for Life, rendring Rent at Eaſter, 
and for Default of Payment a Penalty of 101. if the Tenant tenders the Ra 
to the Leſſor, or is ready to pay upon the Land, this ſhall excuſe the Penalty. 
Br. Tender, pl. 11. cites 22 H. 6. 57. Per Newton, | 

5. It a Feoffment in Fee be made, reſerving a yearly Rent, and for De- 
fault of Payment a Re-entry &c. the 'Tenant needeth not to tender the 
Rent, but pon the Land, becauſe this is 2 Rent iſſuing out of the Land, 
which is a Rent Seck; tor if the Feoffor be ſeiſed once of this Rent, 
and after cometh upon the Land &c. and the Rent is denied him, be 
may have an A/fiſe of Novel Diſſei/in ; for tho? he may enter for the Con- 
e Ems yet he may either relinquiſh his Entry, or have an Afi. 

itt. S. 341. | | 

6. If S Feoffee comes to the Feoffor at any Place, upon any Part 
the Ground at the Day of Payment, and offers his Rent, rho? not at the 
moſt notorious Place, nor at the laſt Inſtant, the F coffor is bound to re- 
ceive it, or elſe he ſhall not take any Ad vantage of any Demand of Rent 
tor that Day. Co. Litt. 202. a. 

7. Tender being to be made at a certain Place, cannot properly be made 
any where elſe ; Per Cur. Freem, Rep. 149. pl. 169. Paſch. 1674. in 
Caſe of Marſhall v. Wiſdale. | 


(G) Ny 


Tender. I TY 


* 82 
a La. 


No Place being limited. In what Caſes it muſt be 
to the Perſon. 


(0) 


. HERE a Place certain is limited, and he tenders there, it is Be. Tender, 


ſufficient, tho none be there to receive it, by ſome, and ſo is pl 17; cites 
Lictleton. But where no Place is limited, he ſhall render to the Perſon, ws SH 

or upon the Tenements. Contrary upon the Tenements by Littleton, 

upon Mortgage ; and Payment elſewhere, where the Party receives it, 

is good. Br. Conditions, pl. 103. cites 17 Afl. 2. 

2. In Debt of 201. the Plaintiff declared upon Indenture made of a Leaſe Br. Dette, 
for Term of Tears to the Defendant, rendering 101. Rent at Kaſter, and Ne ng 
aher Covenants, and ſhew'd What &c. ex utraque Parte, and ad omnes If 4 * 6 
conventiones predite. perimplendas, each of them for his Part bound themſelves leaſes for 
ty the other in 201. and that the Defendant did not pay the 10 l. at Years, ren- 
Faſter laſt, and therefore he demanded the 20 l. The Defendant plzaded, 2 ow 
That at Kaſter &c. he was all the Day upon the Land, ready to pay the 10 I. „. 4% 
and none came of the Part of the Plaintiff” to receive Sc. And per New- other Cove- 
ton, Aſhton, and Port. in Debt upon a Leaſe tor Term of Years, Tender nants, if he 
upon the Land is a good Plea in Excuſe of Damages: But where a collateral pa —.— 
Surety is found by another Deed, or the arty binds himſelf by Obligation to ,, 7 ho 
pay it at the Day in the Indenture, this does not depend upon the Leaſe, Rent preciſe- 
therefore there he ought to inquire him out where he is, and ro render Pay- H. there he 
ment to him. But in this Caſe where it is in the Indenture of Leaſe, this all ſeek 

| : YE the Leſſor. 
reters to the Payment in the Indenture of Leaſe, which is to be made Br. Tender 
upon the Land, and therefore a good Plea; quod nora, Diverſity where pl. 20. cites 
it is by the Indenture of Leaſe, and where it is by another Indenture or Obli- 6 E. 6 —— 


. Br. Tender, 
zation, Br. Tender, pl. 11. cites 22 H. 6. 57. pl. 11. cites 


$. C.—But it he be bound to perform the Covenants &c. there Tender upon the Land ſuffices, be- 
cauſe there the Payment is of the Nature of the Rent reſerved. Contra in the firſt Caſe. Br. Tender, pl. 
pl. 20. cites 6 E. 6. r. Tender, pl. 11. cites 8. C. 


3. Some ſay, if the Feoffor upon Condition be upon the Land ready to It has been 
p2y, at the Day ſer, and the Feoffee is not then there, the Feoffor is quit, ee 
and excuſed ot the Payment, tor that no Default is in him. But ſome ſet — 
think that the Law is contrary, and that he is bound to ſeek the Feoffee, if the Money is 
he be in England. As if a Man be bound in 201. upon Condition to pay a Sum in 
10 the Olligee, at ſuch a Day, 101. the Obligor muſt ſeek the Obligee, if Croß, and 

2 > . Collateral to 
he be in England, and at the Day tender unto him the ſaid 10 l. Litt. ge Title ot 
8. 340. the Land, 

| ; that the 
Feoffor muſt tender the Money to the Perſon of the Feoffee, according to the latter Opinion ; and it is 
not ſufficient for him to tender it upon the Land; otherwile it is of a Rent that ifſues out of the Land. 
But it the Condition of a Bond or Feoffment be to deliver 20 9 of heat, or 20 Load of Timber, or 
ſuch like, the Obligor or Feoffor is not bound to carry the ſame about, and ſeek the Feoffee ; but the 
Obligor or Feoffor, before the Day, muſt go to the Feoffee, and know where he will appoint to receive 
it; and there ir muſt be deliver'd. And ſo note a Diverſity between Money and Things ponderous, or of 
great Weight. If the Condition of a Bond or Feoffment be to make a Feoffment, there it is ſufficient 
tor him to tender it upon the Land, becauſe the State muſt paſs by Livery. Co. Litt 210, b. 


4. If the Obligee &c. be out of the Realm of England, the Obligor 
&c. is not bound to ſeek him, or to go out of the Realm unto him; 
and becauſe the Feoffee is the Cauſe that the Feoffor can't tender the 
Money, the Feoffor ſhall enter into the Land, as if he had duly tender'd 
it according to the Condition. Co. Litr. S. 210. b. 


Bbb (A) Time. 
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Tender. 


(H) Time. At what Time it may or ought to be 


made. 
Br. Tender, 1. X HERE a Man leaſes rendering Rent, and for Non- payment 
pl: OR by one Month to re-enter, and the Tenant tenders upon the Lana 


Where a 4ʃl the Day, and the Leſſor does not come ; or if he tenders to the Perſon of 
Man leaſes the Leſſor, and he refuſes it, in thoſe Caſes, if he does not pay within the 
Land for Month, the Leſſor cannot enter; per Newton. Brooke ſays, Quer 
Jears, gen-, inde; tor it has been uſed, that it he demands it the laſt Day of 22 


7 he or the laſt Inſtant, and the other does not pay, that he ma re-enter, 
fault of Pay- Bur ſee there, by the Opinion of Newton, that the Tenant who tenders 
ment to ret ought to be there all the Day. Quezre inde ; for it ſuffices to the Leſſor 
rand, 1 to come the laſt Inſtant of the Day. Br. Conditions, pl. 60. cites 22 
Leſſee to H. 6. 57. 

tender the 

ent upon the Land the laſt Hour of the laſt Day of the Month, if the Money can be number'd in this tine ; 
ard ſo ir ſuſfces for the Leſſor to demand it the ſame Hour. Br. Tender, pl. 41. cites it as ed, 4 
M. 1, in the Serjeants Cafes —B. N. C. pl. 483. cites S. C.—S. P. Br. Entre Cong. pl. go. cites 6H. ;.z, 


2. If a Man be bound in a /ingle Obligation, and no Day of Payment 
is limited, this is not payable before Regueſt; quod nota bene. Br. Ten- 

der, pl. 14. cites 14 H. 8. 29. 
3. It the Lord or his Bailiff comes to diftrain the Beaſts or Goods 
of his Tenant fer his Rent behind, the Tenant before the Diſtreſs (that 
he may keep and uſe his Beaſts or other Goods) may upon the Land ten- 
der the Arrearages ; and if, after that, a Diſtreſs be taken, it is wrong- 
tul. And if the Lord have diſtrain'd, it the Tenant, before the In- 
pounding of them, tender the Arrearages, the Lord ought to deliver the 
the Diſtreſs; and if he does nor, the Detainer is unlawtul. 2 Ink. 

| 107. 

8. P. But 4 Tho' where the Zime of Payment, by force of a Condition, lei 
if by Uſage * indefinite, the moſt convenient time is the laſt Hour of the Day ap- 
o poo agen wh inted, in which the Money may be told before Sun-ſer ; yer if Tender 
of Transfer be made to the Perſon at the Place ſpecified, at any time of the Day, and 
is at aſet refuſed, the Condition is ſaved, and no new Tender need be at the lat 
Time, that Inſtant. For by the very Letter of the Condition the Money is to be 
2 7 As paid upon the Day indefinitely, and convenient time before the la 
if the Uſage Hour of the Day is the extreme time appointed by the Law, to the In- 
be, that the tent the one ſhall not prevent the other, but both be there at the fame 
Books are time. But if both meer at any time of the ſame Day, and the Debtor 
bs I hows makes Tender at the Place to the Debree, and he retuſes, the Penalty 
iy; the pro- is ſaved for ever. Reſolved. 5 Rep. 114. b. Trin. 43 Eliz. C. B. Wade 


per time to Caſe. 

come will be 3 

about Five, and to ſtay till Six. And Judment for Defendant per tor. Cur. 12 Mod. 533. Trin. 13 W.z. 
Lancaſhire v. Killingworth, cires Shales v. Seignoret. 3 Salk. 342, 343. S. C. accordingly — 
Ld. Raym. Rep. 688. S. C. & P. accordingly. | 


5. Condition for Payment of Money at or before ſuch a Day; upon 
which Debt was brought, and the Defendant pleaded, That he was at itt 
Place at a Day before, and tender d the Money; and that the Plaintiff wi 
not there to receive it; and held no good ple For tho' he had Elec- 


tion to pay betore, or at the Day, yet he cannot make Tender betore the 
Day, it Plaintilt be not there willing to receive it; and you cannot 
compel him to receive it ſooner. Therefore the laſt Day, which is the 


Day appointed by both Parties, they ought to meer, one to render, © 


Tender. 187 


other to receive. Per Cur. 12 Mod. 422. Mich. 12 W. 4. B. K. in Caſe Bed 
if Hammond v. Ouden. 


. 


(1) Time. Notice. In what Caſes, cuhere no Time is 
limited, Notice muſt be — 


IF a Man be bound to pay 20 J. at any time during his Life, at a Place 

certain, the Obligor cannot tender the Money at the Place when 
he will ; tor then the Obligee ſhould. be bound to perpetual Attendance. 
Therefore the Obligor, in feſpect of the Uncertainty of the Time, muſt 
give the Obligee Notice, That on ſuch a Day, at the Place limited, he 
will pay the Money; and then the Obligee muſt attend there to receive 
ir; tor if the Obligor then and there tender the Money, he ſhall fave 
the Penalty of the Bond for ever. Co. Litt. 211. a. 

2. Ho ift a Man make 4 Feoffment in Fee upon Condition, if the Feoffor, See Condi- 
at any time during his Lite, pay to the Feoffee 20 1. at ſuch a Place cer- tion, (F. c) 
ain, that then &c. In this Caſe, the Feoffor muſt give Notice to the Pl. . 
Feotlee when he will pay it; for without ſuch Notice, the Tender will 
not be ſufficient. Co, Litt. 211. a. | 

. But in both the above Caſes, if at any time the Obligor or Feoffor 
meets the Obligee or Feoffee at the Place, he may tender the Money. Co. 

Lit. 211. a. 

4. If A. be bound to B. with Condition, That C. ſhall infeaf D. at ſuch 
4 Day, C. muſt give Notice to D. thereof, and requeſt him to be on the 
Land at the Day, to receive the Feoffmenr ; and in that Caſe he is bound 
to ſeek D. and to give him Notice. Co. Litt. 211. a. 

5. A Bargain and Sale of Lands was made by A. to B. and C. with a 
Power of Revocation upon the Tender of 20 5. to them, or either of them, at 
a certain Place. The Tender was made accordingly ; but neither B. or 
C. was there preſent, neither had they any Notice of the Time of the Tender. 

It was held, that this was no Performance of the Condirion, to avoid 
the Bargain and Sale. Moor 602. pl. 833. in Chancery, Trin. 42 Eliz. 
Lady Burgh v. Williams, Powell, & al. . 7 

6. The Defendant was bound to deliver 10 Ouarters of Corn to the 
Plaintiff, at or before ſuch a Day; and he pleads that he tender'd it to 
him at ſuch a Place before the Day, and none would receive it, and does 
nt ſay that he went to him before to know where be would receive it, and ten- 
derd it accordingly ; and it was held no good Plea. Freem. Rep. 433. 
pl. 582. Trin. 1676. Harvey v. Jackſon. 


— 


(K) To whom, and How, .to revoke Grants &c. 


the Condition is not to be performed to the Queen, bur to the Tenant porte, | 
lor Life. Mo. 546. pl. 729. Hill. 40 Eliz. Hemley v. Brice. That th : 
; | | cept Gawdr, 


beld, That the Entry is lawful upon the Tenant for Life, ard the Franktenement being defeated, the 
Queen's 


* Y | MILO WF... | 
188 Tender. 

Queen's Eſtate is defeated, ſhe being the Perſon againſt whom the Frechold was demandable ang ,; 

coverable ; but that if the Queen had had the immediate Eſtate, it had been otherwiſe. * 


2. Power reſerved upon Feoffment by A. to B. that if A. or his Af 
ſigns, ſhall render 1s. 70 B. or his Affgns, at or in &c. B. died lear. 
ing a Daughter, and his Wife enſeint of a Son; A. pays the 1 8. to the 
Daughter, who was not 3. Tears old, and then revoked and altered th, 
Uſes; this is a good Tender and Revocation. Ley 55. Trin. 1; Jac 
Allen's Caſe. | | 

3. A Mortgage was forfeited ; Mortgagor afterwards meeting the Mon. 
gagee, ſaid, I have Money, now I will come and redeem the Mon. 
face Mortgagee replied, He would hold the mortgaged Premiſſes 3; 

ong as he could, and when he could hold them no longer, let the De. 
vil rake them, if he would. After Mortgagor went to Mortgapee's Houſe 
with Money more than ſufficient to redeem, and tender'd it there; But it doe 
not appear that the Mortgagee was within, or that the Tender was made 
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to him. It was decreed a Redemption, and the Defendant to have 10 
Intereſt from the Time of the Tender, becauſe of his Wilfulneſs. Chan. 
Caſes 29. at the Rolls, Mich. 15 Car. 2. Manning v. Burges. 


(L) Tender of Amends. To whom it may be. 


8 C.cited 1. "Ender of Amends 70 the Bailiff is not good ; for he cannot deliver 


2 7 the Diſtreſs after it is taken, any more than he can change the 


plain Avowry of his Maſter &c. Reſolved 5 Rep. 76. a. Paſch. 43 Elu. 
Caſe of B. R. Pilkington's Caſe. 
Wingheld 


v. Bell. Roll. Rep. 258. in S. C-—<Cro. E. $13. pl. 1. Pilkington v. Haſtings, S. C. all the 
Court held that the Tender to the Servant was not ſufficient, eſpecially the Maſter being preſent at the 
Diſtreſs ; but if the Servant only had diſtrained, Gawdy ſaid, that then the Tender to him might hare 
been more colourable ; And Popham ſaid, if it had been to the Bailiff of the Manor, it might perhays 
have been good, but not to a Servant who only join'd in the Diſtreſs; and therefore adjudg'd for the 
Avowant. The Offer of Amends cannot be made to him that makes Cognizance. Brown. 173. Hill 
9 Jac. Roberts v. Young. | 

Holt ſaid, that it was not yet ſettled whether, after Return irrepleviſable, if Party tenders Arrears: 
Tau, it be good to intitle him to Action for Detainer againſt Principal, tho! it be ſo ſettled in Caſe d 
Tender to Principal in Carpenter's Caſe, 8 Co. And he ſaid that he was not ſatisfied with Pilkenton' 
Caſe in that Point; for if Bailiff may not diftrain, nor receive Money tender d, why ſhall his Recciy! 
abate a Writ ? 12 Mod. 354. in Caſe of Horn v. Luines. | 


— 


(Mx) Damage feaſant. Tender of Amends. At what 


Time, and how much, 


F. N. B. 69. 1. IF a Man takes Beaſts Damage feaſant, and the other offers ſuff- 


(8) Je cient Amends, and he refuſes to re- deliver them, now if be ſue 
new Notes 


AN Replevin he ſhall recover Damages for the Detinue of them, and not fol 
there (a) the Taking them, becauſe the Taking was lawful. F. N. B. 69. (G) 
3. 8. b. 45 E. | 


3.9. Bur if the other had them in the Pound before Amends tender'd, it is then too late to tender vn 
Amends ; and on the Avowry the Defendant ſhall have no Return till a new Tender, and then! 


Party may have Detinue; Quære. 13 H. 4. 17. 14 H. 4.4. And if he tenders before the Taking, 
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Taking is tortious. 7 E. 4. 8. And if immediately on the Taking, the Detainer is ſo, and he may re- 
cover Damages for it, and no Return ſhall be awarded to the Lord. 45 E. 3. 9.8. P. 2 Inſt. 107. 
8 P. But Tender after Impounding makes neither the one nor the other tortious; for then this 
comes too late, becauſe then the Cauſe is put to Trial at Law to be determined. But after the Law has 
determined ir, and the Avowant has Return irrepleviſable, yet if Plaintiff makes him ſuthcient Ten- 
der, he may have Action of Detinue for the detaining them after, or he may, upon Satisfaction made in 
Court, have Writ for the Re. delivery of his. Goods. 8 Rep. 147. a. b. in a Nota of the Reporter, in 
the 6 Carpenter's Caſe, cites 13 H. 4. 17. b. 45 E. z. 9. Regiſt. Judicial 37. a 

8. C. cited 8 Rep. 146. b. Per Curiam, in the 6 Carpenter's Caſe. And in Litt. Rep. 34. Paſch. 


2 Car. in C. B. Arg in Caſe of Beare v. Hodges. And in Het. 16. S. C. which ſeems to be a 
Tranſlation from Litt. Rep. 


2. In Replevin the Defendant avows for Damage feaſant; the Plain- When a Di- 


tiff replies that the Day after the Diſtreſs taken, he tender d ſufficient fie Il 


Amends, viz. 6 d. which the Defendant retuſed ; upon which the Plaintiff Pamage fea- 
demurr'd, becauſe the Tender was not before the Impounding. Per Gawdy, fant, the 
The Tender is good, altho' the Cattle be impounded ; and if the Party Party may 


that diſtrained refuſes ir, the Owner may take them out of Pound. And _ 2 


it is clear, if the Tender were before the Impounding, he might take the Beaſts 
them out; Quod fuit conceſſum: Whereupon the Court gave Day to are impound- 
the Defendant to ſhew Cauſe to the contrary, otherwiſe Judgment ſhall ed, but after 


be given for the Plainriff; but Tanfield at the Bar, ſaid it was adjudged „ e . 


in Sir Henry Cromwell's Caſe in C. B. that Tender after Impounding gi, chen the 
comes too late. Cro. Eliz. 332. pl. 10. Trin. 36 Eliz. B. R. Nevill v. Tender 
Seagrave. | Comes too 


late. Re- 
ſolved per tot. Cur. 5 Rep. 76 a. Paſch. 43 Eliz. B. R. Pilkington's Caſe. Cro. E. $13. pl. 1. 
Pilkington v. Yaſtings and Peacock, S. C. accordingly, and cited 13 H. 4. 7. 27 E.3. 88. — 
$ C. cited Litt. Rep. 355. Hill. 6 Car. in C. B. in the Cale of Jennings v. Couſins, and agreed to 


de good Law, that it ought to be before the Impounding. Her. 165.8. C. accordingly. 


— 


3. In Replevin the Defendant avowed for Damage feaſant; the Plain- Litt. Rep. 
tiff replied, that he tender'd Amends after the Taking, and before the De- 2 55 | 
livery of the Cattle. The whole Court held the Replication naughr ; and Her? Ts 
that the Tender was ill, becauſe the Words (Before the Delivery) im- ſeems to be 
phes that they were impounded ; and it is not ſhewn in certain that the only a Tran- 
Tender was before. And Judgment tor the Defendant. Het. 165. Hill. tion, from 


0 Litt. Rep.— 
b Car. CB. Jennings v. Couſins. Froem.. ep. 


h \ | 39. pl. 419. 
Trin. 1673. Ayre v. Ruſhton, Same Plea of Tender of Amends Poſt Captionem & ante Delibernrio. 
nem; and the Court reſolved it was naught; for the Tender ought to be before the Impounding, ac- 
cording to Pilkington's Caſe. 5 Co. -6. Et ante Deliberationem \mplies, that it was after the Impound- 
ing, and ſo comes too late, Twiſden ſaid, Perhaps he might mean that the Tender was before the Re. 


plevin, and ſo might be good by Stat. 21 Jac. 1. cap. 16. But per Curiam, That extends only to Ac- 
tions of Treſpaſs. 


4. Replevin, the Defendant juſtifies Damage feaſant ; the Plaintiff re- 
plies, that after the Impounding he tender'd Amends, viz. 5s. And the 

lendant demurs, and Judgment was given without Argument for the 
Detendanc ; tor Tender after Impounding is too late, and this is not 
within the Statute of 21 Fac. of Tender before Action brought; tor that 
5 in Actions 8 clauſum fregit, and not in Replevin. Freem. Rep. 
527. pl. 711. Trin. 1680. C. B. Twinning v. Stephens. 1 
FS. If Beaſts have done Damage To-day, and gone off, and come again at 
another Time, and are doing Damage, and are taken for that, and the 
- "ner tenders Amends for that Damage, the Party cannot juſtity keep- 
ng them for the firſt Damage ; Per Holt Ch. J. 12 Mod. 660. Hill. 13 

3. in Caſe of Vaſper v. Edwards. | 


Gee df et 206 (N) Tender 


n 
. 
U. 
ap 
* 
„ 
xr 
vi 
©y 
T 


1 
1 
184 
IH 
| J. 
2 
1 
1 
f 16. h 
* \ 4 
2 1 , 
147 
. 18 
* 
1 4 
l 4 
1 
vi _ 
n 
* SW 
| 1 | 


—— 


— 


1 .. 
et an 50 — aw 


_ ——— 2 2 Se: 2 —_— 4 "om. 


Ne 


1 90 Tender. 3 7 


(N) Tender and Refuſal. In what Caſes it ſhall be a 
Diſcharge of the Debt. 


I. IN Debt upon a Leaſe for Years rendring Rent a Tender of the Rew 


upon the Land, and Refuſal by the Plaintiff, is no Plea. Contra in 
an Avowry. Br. Avowry, pl. 140. cites 14 H. 4. 


But if the 2. Where a Man is bound in 60/. to pay 40 J. it bs pleads Tender of thy 
Obligation 40 J. in AtFion of Debt broug bt againſt him of the 601. he ought to fi 

be of 60 K that he is yet ready, and always has been to pay the 40 I. and bring ri 
to infeoff the Parcel the preater Sum ex. 


Plaintiff by a Money into Court, becauſe the lfſer Sum is 
Day, or to mo in the Obligation, and the Refuſal of this ſhall not ſerve it; forir i 
2 arcel &c. Br. Tout temps priſt, pl. 3 1. cites 20 E. 4. 1. Per Brian & Cyr 
him a Horſe ; 
Ec. which is net Money, tender by the Defendant and Refuſal by the Plaintiff is ſufficient for the De. 
fendant for ever. Br. Tout temps priſt, pl. 3 1. cites 20 E. 4. 1. per Brian & Cur. 


As if an Obli- 3. Where the Defendant pleads Tender of the Money, and brings it int 


yn of Court, and the Plaintiff takes another Iſſue for making the Defendant to for. 
. loft 


made with Jett the whole Obligation, if the Iſſue paſſes againſt the Plaintiff, he has 
Condition the Money tender'd for ever. Br. Conditions, pl. 171. cites 21 E. 4. 2;, 
for the Pay- 

ment of 4 at a Day, and at the Day the Obligor tenders the Money, and the Obligee refuſes tie 
ſame ; yet in Action of Debt upon the Obligation, if the Defendant pleads the Tender and Refu'l 
he muſt alſo plead, that he is yet ready to pay the Money, and tender the ſame in Court ; but il th 
Plaintiff will not then receive it, but takes Iſſue upen the Tender, and the ſame be found againſt him, he 
has * Ioſt the Money for ever. Co. Litt. 207. a.——S. P. Hob. 198, 199. Obiter, in Caſe of Brickhea 
v. Archbiſhop of York. | 

* For he has renounc'd the Condition, and the Bene fit of it, by not praying Judgment for the 501, 
and there is no Confeſſion in this Caſe. Jenk. 102. pl. 99. 

The Reaſon wherefore in the Caſe of the Obligation, the Sum mentioned in the Condition is not lol 
by the Tender and Refuſal, is not only for that it is a Duty and Parcel of the Obligation, and therefor 
is not loft by the Tender and Refuſal, but alſo for that the Obligee has Remedy at Law for the ſame 
And in this Caſe Liberata Pecunia non liberat offerentem. Co. Litr. 207. a. 


* Here is 4 If a Feeffment be made in Mortgage, upon Condition that the Fuſu 
— 1 Hall pay ſuch a Sum at ſuch a Day &c. it * Tender of the Money is mai 


Time and &c. and the Feoffee refuſes to receive it, by which the Feoffor or his Har 
Place, ac- enter &c. then the Feoſſee has no f Remedy by the Common Law to hare 


cording to this Money, becauſe. it ſhall be accounted his own Folly that he refuſed 
ogy, 2 the Money, when a lawtul Tender of it was made unto him. Lit. 


Litr. 207. — Sect. 335. N | | 

+ The Rea- M7; | FER | 146795 2 

= is, becauſe the Money js þ collateral to the Land, and the Feoffee has no Remedy therefore, C 
— oed oe | | 
+ See pl. 8. the Caſe of Genne v. Tinker. 


3 groſs, touching Lands or Tenements, if lawful Tender be ance refuled, 
he that he which ought to tender the Money is of this quit, and fully diſcharg d 
ought to for ever after. Litt. S. 338. 5 
tender 4 Jen ah 5 bh 3 ad 
Money is of this diſcharged for ever to make any other Tender, but if it ever# a Duty before, tho 
Feoffor enters by Force of the Condition, yet the Debt or Duty Hoe. - asif A. borrows 100 l of 
and after mortgages the Land to B. upon Condition for Payment thereof, if A, tender the Moneſ ® 
B. and he refuſes it, A. may enter into the Land, and the Land is freed for ever of the Condition, bu 
yet the Debt remains, and may be recovered by Action of Debt; but if A. without any Loan, Debt or Nut] 
preceding, infeoff B. of Land, upon Condition for the Payment of 1001. to B. in Nature of a Grit 
or Gift: In that Caſe, if he tender the 100 l. to him, according to the Condition, and he refuſes i 


has no Remedy therefore; and ſo is our Author in this and his other Caſes of like Nature to be und 
ſtood, Co. Litt. 209. a. b. | «i 


This is to 5. Note, that in all Caſes of Condition for 1 of a certain Sun i 


b | — — —_ 5 
Tender. 
If a Man make an Obligation of 1001. with Condition for the Deli- 
Corn or Timber, &c. or for the Performance of an Arbitrement of 

the doing of any Act, &c. this is collateral to the Obligation; that is to 
ſay, is not Parcel of it; and therefore a Tender and Refuſal is a perpe- 
tual Bar. Co. Litt. 207. a. | 

7. A. by Indenture articled to pay to B. 1101. at a certain Day, and S. O cited 
g. by the ſame Indenture articled upon the Receipt to give an Acquit- * 3 
tance, and alſo to enter into Bond of 400 J. to A. to ſave him harmleſs in Caſe of 
rom all Claims to certain Lands &c. A. tender d the 110 l. bur B. re- Squire v. 
fuſed to receive it and to give A, Acquittance, and likewiſe to enter Grevil, but 
into the Bond, After the Court had taken Time to adviſe, Glyn Ch. a 11 by p 
ſaid, that here is no Breach of Covenant alledged to ground the Lutton v. 
Action upon; For the Articles expreſs, that upon the Receipt of the Craidon, in 
110 l. the Detendant would give the Acquittance and enter into Bond, the latter 
and the Breach alleged is, that the Plainriff tender'd the 110 l. at the = Pn. 
Day, and the Defendant refuſed to receive it, and has not ſealed the — 4-9 4 X 
acquittance, nor given the Bond of 400 I. and it may be it was the In- thing is a- 
tent of the Parties, that it thould be in the Election of the Defen- warded to 
dant either to receive the 1101. or not to receive it, and the gr done on 
Plaintiff is not prejudiced by the Defendant's not receiving of it; 1 e 
For if he ſhould ſue for the 110 l. the Plaintiff may plead this Tender Tender of 
and Refuſal againſt him, and that will be judged a Payment, and when the Payment 
he ſues you for the 110 1. you may ſue him for the Acquirtance and the ind Refs! 
Bond. Nil capiat per Billam, niſi &c. Style 481. Trin. 1655. London — Je 
v. Craven. : as much as 

an actual 

payment; And ſaid, That the Authorities have been ſo ever ſince. But in 2 Ld An Rep. 
964. in 8. C. by Name of Squire v. Grever, it is mention'd as ſaid, by Holt Ch. J. that a Tender 
and Refuſal bas been formerly held no Performance without actual Payment as in the Caſe of 
unt v. Craven; But that it has been adjudged otherwiſe ever ſince. 

* This ſeems to mean the Caſe of London v. Craven, which is above, and cited contra per Holt, in 


6 Mod. 35. For I do not find any other Caſe of like Name and like Point in all the Books of 
eports. | i 


2 


3, Debt upon a Bond, that the Defendant and 2 others ſhould perform an 
Award between them and the Plaintiff The Defendant pleaded the 
Award, which was, that he ſbould pay to the Plaintiff 20s. and likewiſe 
20 f. to each of the others; and that he tender'd his 20s. which the 
Plaintiff” refuſed to accept. The Plaintiff replied, That on ſuch a Day, 
after the Refuſal, he demanded the 20 s. of the Defendant, which he then 
refuſed to pay. And upon Demurrer, the Court held this Replication 
idle, becauſe by the firſt Refuſal the 20 8. being a Sum collateral to the 
4; hog was loft for ever. 3 Lev. 24. Mich. 33 Car. 2. C. B. Genne 
Y. Linker. = Ba.” | | 

9. Award was to pay 10 I. to B. and upon Payment B. to releaſe. B. * * 
would not receive the 10 l. becauſe he would not releaſe. Reſolved, Grevel, 
B. was as much oblig'd to releaſe upon the Tender and Refuſal, as if he 8. C. accord- 
had actually received the Money. 1 Salk. 75. pl. 14. Trin. 2 Anne, logly. 2 
B. R. Simon v. Gavil. 1 4 | 5 mr | [1554 att 2:1 ow. 961, | 

" | QQUIre uv. 

Grever, $ C. accordingly. Vent. 167. Mich. 23 Car. 2. B. R. in Caſe of Iſaac v. 7 — 
the ſame Point exactly was cited by Twiſden J. to have been reſolved —— By Tender of the 10 l. the 
Obligation is ſaved. Oro. E. 4. pl. 1. Paſch, 24 Eliz. B R. Eccleſtade v. Maliard. 
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(0) Tender and Reſuſal. In what Caſes it ſhall be 
Diſcharge of Intereſt. 


1. IF Money be tender'd, and none ready to receive it, and afteryarg, 

I he ro whom the Money 1s payable demands the Money, and the 
other refuſes to pay; and afterwards an Action is brought, and a Tender 
pleaded, Bunke ſhall pay Damages from the Time the Money was 4. 
manded. Per Cur. Brownl. 71. Paſch. 12 Jac. Anon. 

2. Tho' a Bond be forteired, if the Money be tender'd afterwards, 90 
Intereſt ſhall be allow'd atter the Tender. Toth. 89. cites 1: Cy 
Malton v. Pennell. | 

3. If Morgagor tenders the Money, and Mortgagee refuſes it, Mon- 
gagee ſhall have no Intereſt from the Time of the Tender. 2 Freem. 
Rep. 174. pl. 230. 26 Oct. 15 Car. 2. Manning v. Burgels. 

A was in Nature of a Mortgage, and Covenant to reconvey on 
Payment. The Money was tender'd at the Day and Place, and refuſed Y 
Decreed the Money without Intereſt from the Time of the Tender, and 
to reconvey ; tho' the Plaintiff ought to make Oath, that the Mo. 
ney was kept, and no Profit made ot it. 2 Chan. Caſes, 206. Trin, 2 
Car. 2. Lutton v. Rodd. 


5. On a Bill to forecloſe a Mortgage, Defendant anſwer'd, That 2 Pe. 


ſons (naming them) ofler'd to pay, and tender d to the Plaintiff all his 


Principal and Intereſt, then due on the Mortgage, and this before a Decl. 
ration in jet ment was deliver d; and Detendant brought a Croſs Bill 
to redeem. Decreed the Principal, and Intereſt to be paid to the in- 
of the Tender, at a Place and Time to be appointed by the Maſter, di. 
counting the mean Profits &c. Fin. R. 39. Trin. 30 Car. 2. Newby, 
Cooper. 

6. . lent B. 1000 l. in London, for ſecuring which B. mortgaged 
Lands to A. but in the Mortgage-Deed no Place was mention'd where 
the Pay ment ſhould be. But atrerwards B. gave 6 Months perſonal Ne 
tice in Writing to A. that he would tender the Money and Intereſt ſuch a Diy 
and Hour in Lincolu*s-Inn Hall, which he accordingly did. B. brought 


a Bill for a Re-aſſignment, and to ſtop Payment of Intereſt, It was in. 


ſiſted, that in this Caſe the Tender muſt be to the Perſon. Bur Ld. C. 
King ſaid, That the Money being lent in Town, and perſonal Notice 
given for Payment thereof, and no Objection made by A. to the Place a 
the Time of the Notice, it would be hard to make B. travel with b 
much Money to Oxford, where A. lived; but that it ought to appear thi 
B. from that Time always kept the Money ready W hereas it being proved, 
that B. was not ready to pay it, the Interett muſt run on. And decretl 
A. to re-aſſign to B. or his Order. 2 Wms.'s Rep. 378. Mich, 17:6. 


7. A. Mortgagor, and B. Mortgagee in Fee, ſettled an Account, and 
agreed on a Day for Diſcharge ot Principal and Intereſt. B. died bela 
the Day, leaving 4 Execators in Truſt for his Daughter and Heir. A. 


the Day tender d the whole Money to one of the Executors, who ref 


the Offering to turn it into Money 


to accept it, becauſe neither of the 4 had proved the Will. Then A. tender 
it to another, who refuſed it for the ſame Reaſon, and becauſe it wall 
a Bank Bill; but as to that, A. of himſelf had prepoſed to turn it i 
Money, if he objected to the Bill. Lord Chancellor held, That iv 
the Tender of a Bank Note might not be, ſtrictly ſpeaking, legal; Je 
made it good; that any or either d 


the Executors might have receiv d and diſcharg'd the Debt, before Pro- 
bate; and that their being Executors in Truſt tor an Infant, did not pi 
them on a better Foot than B. himſelf would have been, had be bert 
living. And decreed a Redemption, on Payment of Principal and li- 


tereſt to the Pay agreed upon, and no longer, and no Coſts on . 
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side; and the Infant Heir, on Payment to the Executors, to convey as 
h the Act ) Anne. Abr. Equ. Caſes, 318, 319. Hill. 1729. Auſtin v. 
Fxecutors of Sir Wm. Dodwell. 


g_— 


() Tender and Refuſal. Bar of Ott and Damages. See{(Q) pl 


L Recover'd Debt, and then brought a new Action of Debt on the 
Ffudgment; and Detendant pleaded a Tender of the Money be- 
fire the Action brought, & Uncore Priff. The Plaintiff could have no 
Coſts, Vent. 21. Paſch. 21 Car. 2. B. R. Anon. 
2. Though a Tender is made, and the Plaintiff refuſes the Money, 3 Salk. 343. 
yet the Tender cannot be pleaded in Bar of the Action; neither in Debt S. C. 
wr Aſſump/it, but in Bar of the Damages only; for the Debror ſhall The plead- 


nevercheleſs pay his Debt. Per Holt Ch. J. Lord Raym. Rep. 254. in NY hor of 
Mich 9 W. 3. Giles v. Hartis. ma 8 | 
rom Da- 


mares fer the Delay; but not as to the principal Damage. Comb. 3 34. Trin. 5 W. z. B. R. in Caſe of 


Broome v. Pines. 
Tender can be pleaded to an Avocury only in Excuſe of Damages; and if pleaded in Bar, it is ill. 
Per tot. Cur. Ld. Raym. Rep. 644. Hill. 12 W. 3. Horne v. Lewin. 


z. In an Indebitatus Aſſumpſit, if the Tender had been pleaded at the 
Day of the Promiſe, with Touts temps Priſt, Holt Ch. J. doubted, 
whether it would be in Bar of the Action or of the Damages. He ſaid, 
that in this Action, if it ſhould be in Bar of the Damages, as it is in 
Debt, it would be a Bar of the whole Demand; for ſince Indebitatus 
Aſlumpfit is to recover uncertain Damages, the Plea which will bar the 
Plaintiff of his Damages, will bar him of his whole Demand. Per 
Holt Ch. J. Ld. Ray m. Rep. 254. Giles v. Hartis. 


(Q) Pleadings. 


IN Replevin, and Avowry for Rent, it is a good Plea to ſay, that he ö 
tender d at the Time of the taking, and the Defendant reſuſed, with- A 
our Tender now again; for it ſhall not be render'd but upon rhe Land; | 4 
Per Cur. Br. Conditions, pl. 38. cites ) H. 4. 18. 2 1 
2. A Man granted an Annuity till the Plaintiff be promoted to a Beneſice, | | 
and in Writ ot Annuity the Defendant pleaded that be tender'd a competent | : 
Benefice pending the Writ, and the Plaintiff refuſed, he need not to tender 
the Arrears incurr'd betore the Writ brought; for the Benefice cannot be 
always void; and alſo if the Annuity be determin'd, he ſhall not reco- 
ver any Thing upon this Writ ; quod nota. Br. Tender, pl. 15. cites 
14 H. J. 31. and 15 Hf. J. r. | nts 
3. Debt upon an Obligation to pay 101. the Defendant pleaded Tender 
thereof, and that the Plaintiff * and I ue was not taken upon the 
Refuſal, but upon the Tender; for there can be no Refuſal unleſs there 
were a Tender; and therefore the Plaintiff” took the Refuſal by Proteſta- 
15 & pro placito that he did not tender. Br. Iſſues Joines, pl. 91. cires 
7. I3, | | 
4 Ita Man be bound by Obligation, that F. M. ſpall perform all Cove- . , 
ants contained in ſuch 2 3 of which pf pot F. N. ſhall 2 of 


d * pay 
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bound to the pay to the Obligee 10 l. there if he ſays that F. N. offer d, and the Plain 
W N vg <4 the Obligee refuſed, this 18 a good Plea; for tho' 7. NM. is a Gaul, 
eee Obligation, yet the Plaintiff is privy. Br. Tender, pl. 1. = 


* „ 


Stranger, and 

he refuſed, 27 H. 8. 1. 

there the ; 

Obligation is forfeited ; and in that Caſe he ſhall not ſay that be or F. N. has been always ready, and n 

becauſe it is for Performance of Covenants ; and alſo J. N. who is to pay, is a Stranger to the Ob}; N 

tion; Note the Diverſity. Ibid. = 
If Covenant be to pay a Sum to a Stranger at ſuch a Day and Place, Tender and Refuſal is no Excuſe gf 

Non-performance ; Per Holt Ch. J. 12 Mod. 441. Hill 12 W. 3. B R. Anon. 


5. Debt upon Bond conditioned to ay to the Obligee, or to his Affen 
ſuch a Day bod Place, 20 5. The 3 * pleaded that the 2 
pointed and aſſigned one A. to receive the ſaid Money of him at the ſaid Dy 
and Place; and that he tender d it to the ſaid A. who refuſed to receive it 
This was adjudged a good Plea, without alleging Payment in Fact; and 
it is not like a Condition to pay the Money to a Stranger; for there the 
Payment muſt be ar the Peril of the Obligor. And Dyer held that the 
Iſſue would be better on the Tender than on the Payment; and Leonard 
and Whetly affirm'd the ſame. Mo. 37. pl. 120. Trin. 4 Eliz. Anon. 
Anderſon 6. An Award was, that the Defendant ſhould pay to the Plaintiſf 10] 
— J put a who Le that he was ready &c. and yet is, without ſhewing any Tender; 
— rg *he and for that Reaſon it was held ill by che whole Court. Le. 11. pl. gz, 
Caſe, in 22 Mich. 29 & 30 Eliz. C. B. Brett v. Andrews. 
H. 6. 37. 
and the Cafe at the Bar; For in our Caſe the Obligation doth precede the Duty which accrues by the 
award Subſequent, but in the former Caſe the Duty did precede the Obligation, which was made for the 
farther Aſſurance of the Duty; And here the Detendant ought to have pleaded the Tender. Le :1, 
pl. 95. Mich. 29 & 30 Eliz. C. B. Bret. v. Audars, 


7. Tender of Amends is no Plea, where the Treſpaſs was voluntar, 
as for Battery, or Breaking his Cloſe, or putting Cattle into his Grounds; 
Per Popham and Williams J. Noy 12. Sir G. Walgrace's Cafe. 
Yelv 59. 8. In Intruſion, Maritagio non ſatisfatio, Plaintiff did not allege ay 
S. C. ſays, Tender. Upon Demurrer to the Declaration, all the Court (Gawdy d- 


mage _ ſent) reſolved, without hearing of any Argument, That for the Value 


oce, that of the Marriage, Tender is not requiſite; for it is due de mero Jure 
the Payment without any Tender, and the alleging of Tender is but Surpluſage, aud 
* ives Colour to traverſe it, whereas it is ut traverſable, And Williams 
* ſid, That he had known it to be ſo ruled. in C. B. and in the Exchequer; 


ithout 
Tender for Wherefore they gave Rule to enter Judgment accordingly, ” unlels &. 


it may hap- And at another Day Stephens moved to be heard to argue it for the D. 
n chat the fendant ; and Gawdy ſaid, that he much doubted thereot, by Reaſon af 


nfant ma 


be eloign the Diverſity of Opinions in the Books concerning that Queſtion but be- 
or Travel Cauſe the other Juſtices had reſolved it, they without further Argument 
beyond Sea adjudged it for the Plaintiff. Cro. J. 66. pl. 6. Paſch. 3 Jac. in B. N. 


in his Fa- . 
ther's Life. Palmer v. Wilders. 


Time, ſo that the Lord cannot make a Tender, and the Statute which ſays, De Mero Jure, ſhes tit 
the Value is not a Thing given by any pou Law, but by the Common Law and Rule of Reaſon 
Recompence of the Loſs of Services, which the Lord has by the Nonage ; And alſo in this Action the Tet- 
der is not traverſable. Quod Nota.—5 Rep. 126. b. & C. accordingly. Palmer's Caſe. Ia Valor 
Maritagii, it was adjudged upon Demurrer, That the Tender was not traverſable in this Action, (a: 
that for the Reaſons mention'd above.] Bur Warburton Kid, Tha for an Heir Female, becauſe 
Lord has 2 Years after her Age of 14 to make Tender of Marriage, the Tender is traverſable. 

151. pl. 13. Hill. 4 Jac. B R. the Lord Darcy v. Page. | 


Soin Debt 9. An Award, that the Defendant ſhould enjoy a Houſe for 3 Leut 
* 2. and a Half, and ſhould pay Half-yearly for it 13 1. at Michael mas and 
aig. De. Lady-day ; and if he fail'd of Payment, the Award for enjoying to be 
fendant void. He pleaded that he tender d the Money at the Day and Place, , 
12 that that none were there to receive it; but did not fet forth that he tends 

was ready it at the laſt Hour of the Day. It was held not good ; and Judgment rt 


75 Tender. 19 . 


— r : : R — 
che plaintiff. Cro. J. 423. pl. 4. Paſch. 15 Jac. B. R. Furſer and Bond 382 = 
Poe lady Ger ins en weed i, and en bfterinents end to tiny the Md a the Pre 

7. but Nobody «vas there to receive it, and that afterwards obtulit to pay the Money to the Plaintiff, but 
* 2 ; And upon a ſpecial Demurrer, The Court held the Tender on the Land not = E | 
it rot being ſhewn that it was made in convenient Time on the Lands, before the Sunſet ; Bur this | 
* cured by pleading the Tender to the Plaintiff himſelf afterwards. And adjudged for the Plaintiff. it 


| Lutw. 590. Paſch. 9 W. 3. Keating v. Iriſh. 


— Seen Py 8 . 


10. Where upon a Demiſe Rent is covenanted to be paid at a Place certain, 1 
ind an Action is brought tor the Rent, it is no good Plea by the Defen- 14 
dant that he made a Tender of the Rent, unleſs he plead the Tender to * 
have been made at the Place where the Rent was agreed to be paid; and 1. 
Judgment was given accordingly. Freem. Rep. 148. pl. 169. Paſch. 
1674. Marſhall v. Wiſdale. 

11, Tender and Refuſal is no Plea in Debt on Bond to ſave harmleſs 
ſtom another Bond. Vent. 261. Trin. 26 Car. 2. B. R. Anon. f 

12. Debt by A. againſt W. upon Bona, conditioned to pay Money for 
B. (who had entered into a Bond to pay the ſame) to A. the Obligee at his 
Houſe on the 21th of Fuly, if he would deliver up the 405 Bond uncancelld, 
and aſſign the ſame to N. the Defendant. W. the Defendant, pleaded that 
B. did not pay the Money, whereupon the Defendant went to A. s Houſe on the 
20th of July an Hour before Sun-ſet, and there ſtaid till after Sun-ſet, para- 
tus to pay the Money, but that A. was not there, nor any ot her for him ready 
iu receive it, or to deliver up the Pond, & hoc &c. The Plaintiff demurr'd 
generally, and had Judgment; For per tot. Cur. This Plea was ill, for 
Want of Obtulit ſolvere, becauſe tbe Tender, and not the Paratus, is traver/- 
alle, and the Tender muſt be made before the other is bound to deliver 
up the Bond. 3 Lev. 103. Paſch. 35 Car. 2. C. B. Cole v. Walton. 

13. Caſe &c. by Husband and Wite for Money lent by the Wife dum ſo- 
la; then they allege a ſpecial Requeſt by the Wife dum ſola, and another by 
the Husband after the Marriage. De fendant pleaded in Bar, that he was 
akvays ready to pay &c. and that he tender d it before the Action brought; 
and upon Demurrer to this Plea, rhe Plainrifts had judgment, becauſe ir 
appeared that the Tender was pleaded after two Requeſts, one by the Feme 
dum fola, and the other by the Plaintiffs after Marriage. 1 Lutw. 224. 

Hill. 2 & 3 Jac. 2. Johnſon & Uxor. v. Mapletoft, 

14. Where a Tender and Refuſal is pleaded either on a /ingle Bill, or The Re- 
ther ſimple Specialty, the Defendant need nor conclude in Bar to the Action, porter adds, 
but only in Diſcharge of the Damages; for in this Caſe the Tender is not Nota alſo, 


| Ai ich is ſtill chat in both 1 
a Diſcharge to the Action, or to the Payment of the Money which is ſtill 8 y 


due notwithſtanding the Tender; for that is only to excuſe the Dama- the Plcader 4 
ges; Per Holt Ch. J. Carth. 133. Paſch. 2 W. & M. B. R. Anon. ought to 1 

15. But where Tender and Refuſal is pleaded in an Action for a Pena}. conclude 1 
yon a Bond, with a Condition to a leſſer Sum, there the Defen- With af rofert 1 


dant muſt conclude in Bar to the Action; becauſe a Tender of a leſs Sum ry 8 4 
on the Day had diſcharged the Penalty ; and therefore it is a good Bar oh 
Hay Action brought tor the Penalty; Per Holt Ch. J. Carth. 133. 

non. 

16. In Reſcous & c. the Plaintiff declared, that he had diſtrained 5 Hogs 
Wine Damage &c. and would have impounded them, and had act ualy put 
me in the Pound &c. The Defendant pleads, That after the Taking, 
and before the Reſcous, he tender'd to the Plaintiff 108. which was a 
ficient Amends; And upon a Demurrer the Court were all of Opinion, 
that the Tender came too late for the Damage done by that Hog which was in 
the Pound, and therefore he ſhould have traverſed that one Hog was in the 

dund. 2 Lutw. 1259. Trin. J W. 3, Alwaies v. Broom. ] 

17. Indebitatus Aſſump/it &c. for ſeveral Sums upon ſeveral Promiſe ; But in Debt 
Defendant after an Imparlance alleaged, that the ſeveral Sums, for which the 8 
Plintiff had declared, amounted to 66 l. and as to 64 1. J 5. part As leaded a 
be pleaded Non Aſumpſit; And as to the reſt he pleads in Bar, that the 5 ender af- 
vera 
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ter Impar- vera] Promiſes ſet forth by the Plaintiff were but one Contract for an Hh, 
en 2 4 and that before the Action brought, he tendered the Reſidue (viz.) 1. l. 13 k 
8 . Piber to the Plaintiff, which he refuſed ; and that he was and ſtill is ready to ; ; | 
Comb. 50. the ſame &c. Upon a Demurrer, it was reſolved, that the Plea was F 
Paſch. 3 Jac. by Reaſon of the Imparlance, and alſo becauſe it is uncertain v On 
8 15 whch of the Promiſes the Money was tender'd. 1 Lutw. 238. Hil 
ith, —— 11 W. 3. Morris v. Coles. | 
In Debt on 


Bond, condition'd to pay a Sum certain, a Tender may be pleaded after Imparlance. Per Holt Ch 
Ld. Raym. Rep. 254. Mich. 9 W. 3. in Caſe of Giles v. Hartis. | 


18. He that makes a Tender, muſt ſtay till Sungſet, unleſs ſpecjy 
Circumſtances ſer forth make Alteration. 2 Salk. 624. pl. 3. Trin 

13 W. 3. B. R. in Caſe of Lancaſhire v. Killingworth. 
2 Salk. 623. 19. Iudebitatus Aſſump/it was brought for Goods ſold and delivered, Deſen. 
N dant pleaded in Bar, That before the Time of bringing the Action be 
B R. Sweet- made Tender of the Money, and that ever ſince the Tender Paratus fait 
land v. to pay the Money. It was inſiſted, that the Bar was nor complex 
Squire. S. P. enough; For he ſhould have pleaded, that he has been Ready to pay the 
_ — —— Money, not only ever ſince his Tender, but from the Time the Goods wn; 
the Vous * delivered viz. trom the Time the Money became due. And the Cour 
miſ-printed ſeemed to think this a material Objection ; For it may be the Mong 
10 W. 3. in- was demanded before the Tender, and then there is a good Cauſe at 


ſtead of 72 Action. 10 Mod. $1. Hill. 10 Ann. B. R. Whitlocke and Squire. 


ſides that, I have a MS. Report of the Caſe of Sweetland v. Squire as in Hill. 10 Ann. B. R. 2. 


Tender and Refuſal is no Plea in 4ſwumpſit ; but the Defendant muſt pay the Plaintiff when he vil 
have it. Per Holt. Cumb, 334. Trin. 7 Ann. B. R. Broom v. Pine. 


20. In an Action of Debt, by an Officer of a Borough, for a Copy of th 
Poll at an Election of Burgeſſes for Parliament, the Defendant pleaded, 
That he was ready to pay what was due for the Copy. And the Cour 
agreed, that the Tender was good; for till the Officer demands fome- 
thing, or delivers a Copy of the Poll, the Party cannot know what to 
render. As where there is a Demand for a Copy of a Commitment &. 
upon the Statute 31 Car. 2. it is only neceſſary to ſay, That he was re 
dy to pay for it. And ſo a Judgment was affirm'd by all the Judges, an 
atterwards it was affirm'd in Parliament. Comyns's Rep. 279. 288. pl. 
153. Paſch. 4 Geo. 1. Philips v. Smith. 

21. A Motion td ſet aſide Judgment ſigned after Plea of Tender de 
| livered ; The Detendant was by Rule obliged to plead an Iſſuable 
Plea ; a Tender is no iſſuable Plea within the Meaning of this Rule; 


therefore the Judgment was held good. Rep. of Pract. in C. B. 144 
Mich. 10 Geo. 2. Daverſhill v. Barret. 


4 — 


(R) Pleadings. In what Caſes a Refuſal muſt be 4 
leg'd as well as a Tender. . 


S. C. cited 1. Promiſed to pay B. ſuch a Sum of Money at ſuch a Place, *. 
* Cur. * in Conſideration thereof B. promiſed, on Payment of ile jo 
Ci of Sum, to ſurrender to A. a Leaſe for Years. A. tender'd the Money, and | 
Buckler v. did not ſurrender the Leaſe. A. brought Aſſumpſit againſt R. and pr 
Millerd. leg'd, that he obtulit the Sum; Bur does not ſay, that B. refuſed, 


therefore it was held not good. And Coke ſaid, that Wittenhalls Ck 


Was 


\ 


adjudged, that Tender, without alledging a Refuſal, is not good. 

5 1. 889. Trin. 44 Eliz. B. R. Lea v. Exelby. Yes a 

2. Action upon a Promiſe, that the Defendant, in Confederation that 8. C. cited 
che Plaintiff would pay him a certain Sum of Money, promiſed to 2 gu 12 Mod. 
lim a Term; and the Plaintiff averr'd a Tender of the Money, but that 1505 Er 
the Defendant did not aſſign. And after Verdict it was moved in Arreſt in Cafe A 
of judgment, That the Plaintiff did not intitle himſelf to an Action, Lancaſhire 
tor that he did not aver a Refuſal, tho he had averr'd a Tender; But it v. Killing- 
was there adjudg'd well after Verdict; but allo held, that it would be . 
lad on Demurrer. Sid. 13. pl. 3. Mich. 12 Car. 2. B. R. Ball v. Reym Keg, 

1Ke, 687. in 
4 S. C. And in Comyns's Rep. 117. in 8 C. 


3. An Agreement was made by one to build a Houſe, and for that the Vent. 177. 
other was to pay him ſo much Money for Building. The Plaintiff averr'd, 24; Peters 


That he made a Tender to build the Houſe, bur not that the other had 3 GEE 
re/uſed to ſuffer him to build it. All the Court were of Opinion, That 350. S. C.— 


the Tender, without Averment of a Refuſal, was not good ; but being &. C. cited 


ger Verdict it was held well. 2 Lev. 23. Mich. 23 Car. 2. B. R. Opy Holt Ch. 


| J. 12 Mod. 
y, Peters. + 20000, 
, of Lan- 
ahire v. Killingworth ——And in 2 Salk. 123. in S. C.—And in Ld. Raym. Rep. 687. in S. C—- 
And in Comyns's Rep. 117. in 8. C. | 


Debt upon Bond to pay 12 l. on 15 Aug. and on 15 Feb. by equal Por- S. C. cited 
ns. The Detendant pleaded, That on 15 Aug. there was 6/1. due, and 12 Mod. 
no more; and that he (the Detendant) on the ſaid 15 Aug. at B. obtulit Lhe En. 
ſulzere the fame, and was ever afterwards ready to pay it; and aſter that, in Caſe of 
(viz) on the 1 Decemb. &C. did pay it to the Plaintiff, which he did accept, Lancaſhire 
Unde petit Judicium &c. Upon Demurrer the whole Court held the! pe 
Pleading inſufficient, becauſe it is wot ſaid that the Plaintiff refuſed : n. 
Omervie if a Place of Payment had been in the Condition, and it had 
been mewn in Pleading, that the Party who was to receive the Money 
was not there, and the Acceptance atter the Day ſignified nothing. 2 
Vent. 10). Mich. x W. & M. in C. B. Buckler v. Mille. 

5. Delendant covenanted with the Plaintiff, that upon two Days Notice, Ld. Raym. 
within a Tear, to be given at Hudſon-Bay Houſe, he would accept of 1000 /. W. 697. 1 
Heck in ſuch a Company, and would pay 20007. at the Transferring as 
therccf, The Declaration avers, That within the Year, viz. ſuch a Day, Salk. 623. 
he leit Notice in Writing tor K. the Deſendant, to come to Hudſon's-Bay pl. 3. S. 
Houſe the 4rh of November, which was alſo within the Year, 70 accept 8 ti 
the Transfer z that the Plaintiff was there on the ſame _ ready, and du. pl 
did tender a Transfer of the ſaid Stock to the Defendant ; but that the meet at the 
Delendant did not come and accept it, or pay the 20001. Per Holt Ch. Time and 
J. He ought to have averr'd the Tender and Refuſal ; and in that Caſe to Place, be 


that pleads a 


ner a Tender, without averring a Refuſal likewiſe, would not do. 12 Tender mut 


Mod. 529. Trin. 13 W. 3. Lancaſhire v. Killingworth.—Cites 16 El. alſo plead a 


31. 1) Ed. 3. It. Refuſal, 


otherwiſe 


ſuch a Plea is naught upon Demurrer, but good after a Verdict; And if the Defendant he abſent, he 


muſt ſhew that, and alſo that himſelt was at the Time and Place, and tender'd.-—S. C. cited 8 Mod. 
1%. in the Caſe of Blackwell v. Naſh. Comvns's Rep. 116. pl. 31, 8 C. accordingly ; and that in 
luch Caſes the later Way of Pleading 1s, that the Defendant did not come, nor any other for him, tho' 
his is not of Neceſſity ; for if a Man pleads a Tender and Refuſal, it is ſufficient ro ſhew the Refuſal, 
without ſaying ar what Time the Refuſal was ; for a Refuſal by the Party, at any Time or Place, is 
ufficient, But if a Mean pleads Notice given, by which ir appears that the Defendant was not pretenc 


When the act ought to have been dove, then the Plaintiff muſt ſay that he was ready at ſuch a Time, 


u tothe laſt Part of the Time when the Thing was to be done; and that the Defendant, or any for 
im, did not come. And the Reaſon of all thoſe Caſes is, that when the Plaintiff himſelf is to do an 


Act, and that Act is not done, he ought to ſhew to the Court that he had done every Thing that was 


I! * 
his Power, and cited Hob. 107. 


1 1 Cro. 694. 8 Co 92. And therefore. Judgment was given for 


e Delendant by the whole Court—3 Salk. 342. S. C. 
ES (S) Bar 
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both Parties 
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(S) Bar, in what Actions. 


In Replevin 1. 
the De- 


Eplevin of 300 Sheep. As to 200, the Defendant pleaded Ne priſt pm 
and as to J, he took them Damage feaſant ; and as to the reſt he (1,1 
fendant w ſaid 
eee We purſued them by reaſon of the 1, abſque hoc that we took them, Thy 
raking the Plaintiff maintain d ihe taking all, except the 7; and as to the 7, he ſaid - 
Cattle Da- inet you immediately upon the taking, and profjer'd 6 d. for the Damage, 
mage fear and averr'd, that the Damages did not amount to more, Fudgment &. 
oF) - Horton demanded judgment; For now you have confeſs d the takin 
plied, and Tighttul, and therefore ought to have Writ of Detinue. Per Hyl: 
diſclaim'd any The Chaſing after the Tender was tortious. Defendant faid, he took 
Title to the and impounded them before he tender'd. Skrene, Immediately 
og gray upon the taking we tender'd ; Priſt; and the other econtra. Therefor 
forth, that it ſeems that Replevin ies after the Tender. Br. Replevin, pl. 21. cites 


his Cattle en- 12 H. 4. 23. 
ter d into the | 
Defendant's Ground againſt his Mill, and did Damage; and that immediately after the Treſpaſs, be tr. 


| der'dto Defendant 5 s. Amends, which be averr'd was ſufficient, but Defendant refus d &c. Upon De. 


murrer the Court gave Judgment una Voce for the Avowant ; for they were of Opinion, that the $t. 
tute 21 Jac. extends not to this Caſe, but only to Actions of Treſpaſs, and not to Replevins, which remain 
as they were at Common Law, and therefore it is clear that the Tender ought to be before the ln. 
pounding. 2 Lutw. 1594. Hill. 9 W. 3. Allen v. Bayley. EE | | 

In Repletin the Defendant avew'd for Damage feaſant ; the Plaintiff re lied a Tender of Amends after 
the taking. It was moved in Arreſt of Jude ment, That the Tender's not being pleaded to be before the 


Impounding, this is determined to be bad upon a general Demurrer in Lutw. 1596. and therefore he 


thought it might be taken Advantage of as well in this Way. The Ch. I. ſaid, That Caſe was certain- 
ly Law; and Pilkington's Caſe, 5 Coke, is to this Purpoſe ; but he obleryed, that the Defendant hal 
joined Iſſue upon the Sufficiency of Amends ; and by that means had waived, as to the Irregularity of the Jen. 
der. Hut he own'd, that if this Action had been zu Treſpaſs, it would have been otherwiſe, even upon 
a general Demurrer; for this Statute ſays in general, that a Tender of Amends may be well pleaded in 
Treſpaſs before the Action brought. Barnard. Rep. in B. R. 309. Paſch. 2 Geo. 2. C. B. Baker t 
Johnſon. ; | | 


Br. Condi- 2. Refuſal of a Stranger to the Obligation, is a good Plea in Bar. Br. 


tions, pl. 62. 
Gees Pe © Tender, pl. 12. cites 15 E. 4. 5. 


S.P. And 3. Treſpaſs of W his Cloſe, and ſpoiling his Graſs, the D. 


oy * 22 q fendant ſaid, That the Treſpaſs did not exceed 106. and he tender d him ſiſ- 


That he ten- /icient Amends. And it was held no Plea, but a void Tender, Contrary 
der'd ſuffici- in Avowry for Damage- feaſant, elſewhere. Br. Treſpaſs, pl. 214, cites 


ent Amends, 21 H. 7. 30. | 

and the a 

Plaintiff refuſed tbe ſame, ard demanded Judgment & . And upon a Demurrer, the Opinion of the 
Court was, That this is no Plea in Treſpaſs, but in a Replevin it is a good Plea. Sed non dixerunt 
cauſam diverſitatis. Ow. 48. Mich. 32 & 33 Eliz. Kent v. Wichall, cites 21 H. 75. 30. 9 H. 7.22 f. 
N. B. 69. (G) 31 H. 4.17. | *;: 1 


It was 4. 21 Fac. cap. 16. F. 5. Enacts, That in all Actions of ink 
15 e Oilare clauſum fregit, wherein the Defendant or Defendants ſhall diſcluin, 


the Defen- in his or their Plea, to make any Tithe to the Land in which the Treſpaſs l 


dant may by the Declaration ſuppoſed to be done; and where the Treſpaſs is MI. 


lead the gence or unvoluntary, the e or Defendants ſhall be admitted to plead 
Ed, 1c fog a Diſclaimer, and that the Treſpaſs was done by Negligence, of unvolantari), 
tary, and and to tender or offer ſufficient Amends for ſuch Treſpaſs before the Agios 
diſclaim in brought; whereupon, or upon ſome of which, the Plaintiff or Plaintiffs ſhal 
the Title, be forced to join Iſſue 3 and if the ſaid Iſſue be found for the Defendant or Dr. 
_—_— e Jeudants, or the Plaintiff or Plaintiffs be nonſuited, ſuch Plaintiff or Plan 
Frans + ar biffs ſpall be clearly barr d from the ſaid Action or Actions, and all aber Sui 
Jac. for it is concerning the ſame. 25 9 | 
a general 


Statute, Litt. Rep. 355. Hill, 6 Car. C. B. Jennings v. Couſins, 


Treſoaſs 


* 
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Treſpaſs quare Clauſum fregit. The Defendant pleaded. according to this Statute, That he tender d 
Hmends before the Attion brought, viz. the 24 Of. 7 Car. The Plaintiff replies, That before ſuch Tender he 
ud a Latitat, Tefte the laſt Day of Trinity-Term before, and upon that procuted the Defendant to be arreſted, 
"ending to declare in Treſpaſs. It was 8 demurr'd, and reſolv'd, That this Tender came too 
h te; for as well as a Tender after an original Writ comes too late, ſo after an Arreſt upon a Latitat; 
Cr the Tender by the Statute is intended to be immediately after the Treſpaſs, and before any Suit com- 


menced ; Whererorc it was adjudged for the Plaintiff, Cro. C. 264. pl. 11. Trin. 8 Car. B. R. Watts 
r. Baker, —Sce (M) Pl. 4- 


Where a Cuſtom was to be excuſed from Suit of Court by Payment o 
Fi to the Lord, and 1 d. to the Steward by Copy holders Wing 1. fel 
Diſtance, and ſuch Excuſe to be for a Year, it was held by all, that 
Tender and Refuſal was as much as Payment. Vent. 167. Mich. 23 
Car, 2. B. R. Iſaac v. Ledgingham. 

6. A Man cannot plead a Tender and Touts temps priſt in a Olan- 
um merlit, becauſe the Demand is intirely uncertain; nor could a Man 
plead Tender of Amends in Bar of any voluntary Treſpaſs at common Law, 
except in Caſe of Damage-feaſant, to prevent the Impounding of Cattle, 
until the Statute of 21 Jac. 1. cap. 16. Ld. Raym. Rep. 255. Mich. 
9 W. 3. in Caſe of Giles v. Hartis. 


For more of Tender in General, ſee Condition, Rent, Stocks, 
Tout temps Pit, and other Proper Titles. 
— 
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(A) Tenures. Antiquity. 


6 


— EE, Reon 


. [? the Eſcuage and Roll in the County of Lincoln with Pa- Whether 


ſter Bradſhaw in the Exchequer, upon a Voyage into Scot- e *< 
land, Anno. x — 3. Rot. 17, 5 — is Comes Albermarle tenet Hele- r 


well per Baroniam de Domino Rege in Foy de 7 And here by. 
8 of ſuch 


It the ame Roll, another o holds of ſuch Honor, Will. the 
de Conqueſtu ; und others voto ſitch ati one who holds over by a Oaqueror, 


Knighes Fee gt. de Conqueſtu, ant fo in bfbets other Rolls of it. Bnt 3# bete 
always it is ſaid to be held of the King de Conqueſtu, and not of any before his 

aher. But it is there many times faid that ſuch an one holds of N has 
the Ring, and of others alſo, De Antiquo Feoffamento; and of others, r ® Mat- 
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De novo Feoffamento, Qliæte what is intended thereby. diſputed, 

| $4 and many 
learned Men have been engaged in the Controverſy ; But it ſeems that the er Part of thoſe who 1 
rere particularly learned in Matters of Antiquity, were of Opinion agreeably to Roll, that the Con- | | | 


queſt was their utmoſt Era. | ; | | 
* Feodum Antiquun is that which has beeh in ſome of the Family of the preſent Poſleſſor, of what- 


erer Kindred they were of the Father's Side, for more than 4 Deſcents. Feoddum Paternum, is that 1 
Which has been held by his lineal Auceſtors to the 4th Degree, as Avus Proavus, Abavus, Atavus. $ 
And Feodum Novum, is that which was firſt given to the Perſon enjoying it, and which he came not | 1 
no by Succeſſion to his Father. See Spelm, 'Gloff. 220. Verbo Feudum, —— Freigius de Feudis, : 
much in the ſame Words with Spelman. | 
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Ancient Fee is where the Feodary and his Anceſtors Time out of Mind, have held ſuch a Fee 1 
here the Feodiſts place a Medium between theſe two, viz. Paternal Fee which comes by four Depre 
of Diſcent, and they define that to be the ancient, which deſcends from more. Cowel's Inſtitutes th, 
r : : | a 2 

Dr Brad in his Introduction to old Engliſh Hiſtory 187. cites the following Records thereby to ex 
plain the Meaning of the Novum and Vetus Feottamentum, viz. : 


Carta Albani de Hairun. 


Domino ſuo excellentiſſimo Henrico Regi Angliz Albanus de Hairun, veſtræ excellentiz 
quod ego, in Herttordſcira feodum unius Militis de veteri fcfamento, de vobis principaliter 
quod de novo fefamento nichil habeo, nec Militem Feoffatum aliquem habeo. Valete. 


notificy, 
tenco, & 


Carta Matthæi de Gerardi-villa. 


Marth#us de Gerardi villa tenet in Capite de Domino Rege Feodum unius Militis de veteri Fefl. 
mento & nullum habet Militem Fefamentum [ Feoffatum] nec habet aliquid de novo. 


Carta Willielmi Filii Roberti. 


Kariſſimo Domino ſuo Henrico Regi Angliæ, Willielmus Filius Roberti Salutem; Sciatis quod ie 
vobis tereo feodum unius Militis Pauperrimum, nec alium in co feodavi, quia vix mihi ſufficit, & fc 
tenuit Pater meus. Valete. 

And Pag. 188, adds, That, By theſe Records the meaning of Vetus & Novum Fcoſfame nun 
is very apparent, that it was called ſo in reſpect of Time only, and not in reſpect of the Original Fei. 
dataries, or their Sub-Feudataries or Tenents in Capite, and Tenents by meſne Tenure in Mil. 
tary Service. — And Ibid. Pag. 215, cites Jani Anglorum facics Nova pag. 236 &c. where [peaking of 
Vetus & Novum Feoftamentum that Author ſays, That the old Feo nt was of ſuch Fees as were 

ranted from the Crown, and that the new Feoffment was of ſuch Fees as were granted by the 
Tenants in Capite to others by Sub-Intecdations, or ſuch as the Tenents in Capite held by meſue Te. 
nure, the Dr. obſerves, that the Word Feofimert is derived from the French Word Fiefment, u lich 
ſignifies infeoffing, or giving of a Fee, and that from the Word Fief, a Fee; Thar in the Writings af 
the Feudiſts, we find Vetus Feodum & Novum, and cites Hottom. de Feud. diſput. c. 6. Coll. 819 h. 
that an old Fee is that which was given by the Predeceſſor of the preſent Lord, or which was grartal 
to the Predeceſſor of the Vaſſal; for always an old Fee is ſo called, in reſpect it hath deſcended ot 
gone in Succeſhon ; But a new Fee is that which is given by the preſent Lord to the preſent Vaſſil; 
And again in Lib. 2. Feud. Tit. 3 Sect. That is called a new Fee which was given to the preſent Fei. 
datory ; Ard that is called an old one, which was given by his Parents or Anceſtors. 

The Introduction to the Law of Tenures, pag. 25. (m) as to the Antiquum & Paternum, citesCrg 
de Jure Feud. fol. 6. That Paternum five Antiquam dicitur id, in quo quis Patri, Avo aut alicui Mz 
jorum ſuccedit. And Quod jure Succeſſionis ad Aliquem devolutum Stry. Exam. jur. Feud. cap; 
Q. 9. Quicunque ex ſuperioribus id acquiſivit. Feud. Lib. 2. Tit 5. And as to the Novum, (ual 
de Novo acquiſitum fuir & habet Initium in Perſona Inveſtiti, nec a Progenitorum Succeſſione provenit, 


_ cites Zaſius in uſus Feud, Fol. 6. Crag de Jure Feud. fol. 55. Hanneton de Jure Feud. 30. And St 
Exam. Jur. Feud. cap. 3. Q. 12. 


(B) Vat Things may be held. 


In Quare 1. N Advowſon in Groſs lies in Tenure. 42. E 3. J. 1 Þ. 4 

3 — I b. =! E. 34 5 b. admitted. 25 E. 34 54, admitted. Contra 
aintiff in- 6 

rirled him- 33 Y. 6. 35. 

ſelf that 


the Advowſon was held of him by Homage and Fealty, and was appropriated in Mortmain, and it 
not contradicted, but that the Advowſon well lies in Tenure, and it was brought by a common Pera 
againſt an Abbot. Br. Tenures, pl. 15. cires 21 E. 3. 5. —— And ſuch a Caſe the ſame Year fol 
29. by the Earl of H. againſt the Dean and Chapter of H. and was of an Advow ſon in Groſs, and counted 
that it was held of him, and that it was aliened in Mortmain, and he preſented as Lord immediate 
within the Year, nota. And tit. quare Impedit 73. It is admitted, that Advowſon in Groſs of a Pro 
voſtry, may well be held in Capite, and thereby the King ſhall have the Prerogative of all his het 
Lands held of others; And in another Quare Impedit after the King counted that the Advow:M n 
Groſs was held of him, and made Title by Deſcent to 4 Daughters, and that the youngelt was in by 
Ward, and admitted for good; Quod nota. Br. Tenures, pl. 15. cites 21 E. 3. 5. "4:50 
The King counted of Adyowſon in Groſs held of him, and that the Tenant died without Heit, by 
which he preſented, and well; quod nota of Advowſon in Groſs in Tenure. Br. Tenures, pl. 40. C 
24 E. 3. Br. Quare Impedit, pl. 99. cites 24 E. 3. 69 S. C. | Ow" 
In Quare Impedit, the Plaintiff counted that J. N. held of him certain Lands and Advowſon por 
valry, and intitled himſelf to the Preſentation by Ward of the Heir &c. and the other made Bar. A A 


4 
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ir ſeems that an Advowſon lies in Tenure. Br. Tenures, pl. 18. cites 24 E. 3. And in 4 
Cure Impedit 14 H. 7. 6 & 15H. 7, 8. it is agreed that the Advow ſon lies in Tenure, Scil Ad- 
du ſon which cvas appendant to a Manor, and is ſever'd after, and this by the Juſtices, and that a com- 
mon Perſon may give it to hold of him; Eur Quzre inde, and where he ſhall diſtrain ; For if he can 
have no Means to come to the Tenure, then it ſeems that the Advowſon in Groſs cannot lie in Tenure, 
for Ceſſavit & Præcipe quod reddat, does not lie. Br. Tenures, pl. 18. See pl. 7. 

Advowſon may lie in Tenure. As where Manor and Advowſon are held, and the Advowſon is made 
m Groß, the Advowſon is held Pro particula ; per Littleton and others for the beſt Opinion. And 

Davers and Heuxſt [Hengton] Ceſſavit lies of Advowſon, and in Writ of Right of Advowſon the 
dummons ſhall be at the Church or at the Doors thereof And Grand Cape lies in it, and the Lord may 
ſiltrain in the Glebe, Scil. the Beaſts of the Patron, but not the Beaſts of the Incumbent or Parſon. Br. 
Tenures, pl. 4. cites 33 H. 6. 34. 

Veit of Right of Advoſon ſhall ſuppoſe that he holds the Advowſon. Br. 'Tenures, pl. 18. (bis) cites 
14 H. 7. 26 &15 H 7, 8. See Pl. C. 498. b. 499. a. in the Caſe of Grendon v. The Bp. of Lin- 


coln. 


2. Land held ſince Time of Memory becomes a Priory; This ſhall 


not deſtroy the Tenure. 42 E. 3. 7. 
z. Land which has been a Priory Time out of Mind c. may be held. 
2 E. 3.7. . | 
, 4. Piſchary does not lie in Tenure ; for the Soil may he to one and 
the Piſchary to another, and then the Lord cannot diſtrain. Br. Te- 
nures, pl. 75. cites 32 E. 3. Fitzh. Scire Facias 100. 
5. It was agreed that Remainder is held, and by Eſcheat thereof, the 
Seigniory is extinEt, and the Lord may have Action of Waſt, as he in 
Remainder might have had in his Life. Br. 'Tenures, pl. 107. cites 
$ 
g 6. Aſſiſe of certain Wax and Cotton to make a Tapor to burn in the Church 
N Laiton in the County of Eſſex, and the Abbot ot Stratford brought 
thereof A ſſiſe tor the not rendering thereof, and it was held Rent Service 
and a good Tenure; And yet he thould not have thereof any Profit nor 
Avail, and becauſe he ſhould have Diſtreſs in the Land of the Defen- 
dant, therefore Tenure. Br. Tenures, pl. 50. cites 35. H. 6, ). 
7. In Quare Impedir, it was ſaid, that Maeſualty lies in Tenure by a * See pl. t. 
Meine, Contra of an“ Advow/on ; For this is appendant to the Land or f All the 
Manor to which &c. but not Parcel, So of Common, and Villein Regar- * 28 
dant, Way, Courts, Leets, Waifs, Strays &c. tor thoſe do not lie in Tenure ata. o 
wilſs of the King; For he + may diſtrain in other Land; contra of a com- miſprinted. 
mon Perſon ; Quod nota, by the Opinion of the Court. But Advowſon 
lies in Tenure, per Vaviſor and Davers, contra 'Townſend and Brian. 
Br. Tenures, pl. 34 cites 5 H. 7. 36. | 


B 2.] Of what Thing to another. See (E) 


See (G) pl. 


.] 4. 1 F a Meſhe gives the Menalty in Tail, the Law will create Foy A) 
a Tenure between the Donee and Oonor. x Þ. 4. 3. b. pl. 1. S. C. 
8 5. A Man may hold Land ot 2 Manors. 17 E. 3. 13. Wut i 
3.] 6. As a Man [ſetſed of 3 ONS] might before the Sta- taken in 
ute [make Feoffment to another in Fe, and ſo now [ſince the within the 
Statute, make Feoffment] in Tail, Ihe] may give Parcel of one Gn ne och 
Vanor and Parcel of another Manor to hold by certain Services, fie 
las one 1 and the Services ſhall be regardant to both [all] year Book 
the Manorg. 17 C. 3. 13. c | * the 
7e caning 
more clear. 
4. Where a Man holds of another of his Manor by Suit to his Mill, and gr. Tenures, 
Lord grants the Mill and Suit, yer the Heir of the Lord ſball have the pl 58. cites 
ut, if be makes a new Mill; ſor the Tenure is to the Manor of the 19 E. 2. & 


A Grantor py Atkic 
399. 
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8. F. And 2, The King may grant a Rent to be 
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2 . 2 l . Ec nog 
Grantor or to his Perſon and not to the Mill, which Suit remains with 


the other Services, Per Herle. Quære. Br. Alliſe, pl. 458. cites 31 E. 
& 19 E. 2. | | 


SAL” 3 . 
| Fol yoo. | (C) What Services may be reſerved. Againſt the 


Laxy. | 


1. Man may hold by Marchet [agreement] that when his Daugb. 
ter or Sitter commits Fornication, or be eſpouſed without leave 
of the Lord, that he ſhall pay 58. 8 d. to the Lord; For he may bind 


8 him to it by his own Agreement. 15 E. 3. Aid. 33. admitted. 
| 10% cite . 2. A Man, belore the Statute, by Feoffment, and at this Day, by Git 
Yoke in Tail, may reſerve 'Tenure to make a Beacon or to make a Bridge at RB 
or to keep the Caſtle of the King adjoining to the Sea, And this is good, 
inaſmuch as he has Advantage thereof, becauſe it is for the Commonzueatth, 
and ſo he had Advantage; Contra if he gives Land to one to give 
Original is Rent to a Stranger, or & to ride along with a Stranger; For there is ng 
(Equit) Commonweal. But Gift of Land to find a Chaplain to chaunt in a cet 
tain Place is good Tenure ; becauſe he has Benefit by Reaſon of Orizons 

11H. J. 12. b. pl. 3. per Fineux. 

3. A Reſeryation of Things which lie only in Prender or Uſage, cannot 
make a Tenure; And therefore it a Man ſeiſed of Land and Wood, 
before the Stature of Quia emptores terrarum, does thereof enteoff 
Stranger, and after the ſaid Statute gives the ſame Land and I ol in 
Tail, or leafes the ſame for Lite unto a Stranger, reſerving unto the 
Feoffor, Donor, or Letlor Common for 4 Beaſts in the ſame Land, and to 
ſuffer the Feoffor, Donor, or Leſſor to take yearly in the ſame Wand, 3 
Loads of Eflovers for Fewel ; This Reſervation is void to make any Te- 
nure, and this cannot be ſaid a Reſervation, becauſe the Feoffor, Do- 
nor, or Leſſor cannot take Profit thereof but only by his own Act, and 
a Man cannot do Service unto himſelf ; And therefore ſuch Reſervatiom 1s 
void, it it be not by Deed indented, and then he ſhall rake the ſame by 
way of Grant of the Feottee, Donee, or Leſſee. Perk. S. 702. 


15 
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See (E) (D) In what Caſes it may be created by expreſs Ward; 
Of what Thing hy the King. 


| S. P. And 1. DE King may grant his Fee Farm of a Vill, and reſerve d 
may diſtrain the Juſtices. | 


the King Tenure, 44 E. 3+ 454+ 1 P. 4. 3+ b. 44 Af 22, by al 


in all other 

Lands of the | 3 
Party for ſuch Things as he reſerves upon the Tenure of the Rent. Contra of a Common fe 
Brooke ſays, And ſo ſee that the King may reſerve Tenure upon a Rent which does not lie in Teoure 


But it was ſaid that if a common Perſon gives his Seigniory to hold of him, this is 


ood ; 
of Tenant ſhall not be charg'd with Diſtreſs, unleſs the Beaſts of the Grantee Eratior) core tber 
by the beſt Opinion. Br. Tenures, pl. 7. cites 44 E. 3. 35. 


| held of him, and this il 
. be a good Tenure; f 10 Þ, 6. 12. 7 ge 


without Licence, the King may ſeiſe. Br. Tenures, pl. 93, cites 3 E. 3. Fitzb. Avowry 738. 
+ Br, Tenures, pl. 98. cites S. C. | 


3, 410 
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Tenure. 6s 
. And the King may grant chis Seigniory over, and the 1 


held of the Grantee. 10 . 6. 12. 

4 fp may grant a Seigniory over to hold by certain Ser⸗ 
ces ot him. | | | 
"7 here the King gives Land, and reſerves ſome Tenure in cle, the 
Tenure ſhall be ſuch as it is reſery'd, be it Socage or otherwiſe. And it 
he grants Land, and reſerves nothing, nor ſpeaks of any 'Thing, in this 
Cale the Grantee ſhall hold in Chivalry for the Non-certainty ; quod 

non negatur. Br. Tenures, pl. 3. (bis) cites 33 H. 6. 5. 

6. Archbiſhop of C. was ſeiſed of the Manor and Borough of S. in 
Right of his Biſhoprick, and the Prior of M. was ſeiſed of a Houſe held 
of the ſaid Archbithop, as of his ſaid Manor &c. Afterwards in 30 H. 
g. the Archbiſhop gave the ſaid Manor and Borough, with Confirmation 
of the Dean and Chapter, to the King. Then the ſaid Prior ſurrender'd, 
and ſo the King was ſeiſed of the Manor and Borough, and likewiſe of 
the faid Houſe. The King by Letters Patents gave the Houſe and other 
Lands to J. S. and T. S. in Fee, Tenend in libero Burgagio per Fidelitatem 
tantum & non in Capite, pro omnibus Serviciis & Demandis. Atterwards 
E. 6. gave the Manor and Borough to. the Mayor and Commonalty of 
London. i: S. and T. S. convey the Houſe to W. in Fee. W. died 
withour Heir. The Queſtion was, what Tenure was reſerved by the 
Words and Grant by H. 8. to J. S. and T. S. Ir was faid, it could not 
be a Tenure in Burgage, becauſe no Rent is reſervd, according to Litt. 
S. 162, 163, 164. And Anderſon Ch. J. at the firſt ſtrongly inſiſted 
upon it. Another Matter was, that one Tenure only is reſerv'd for all 
the Lands and Tenements; ſo that, ſhould the Tenure reſerv'd be ad- 
judg'd ro be Burgage, then Lands at the Common Law out of Boroughs 
thould be held in Burgage ; beſides, a Tenure in Burgage cannot be 
created without theſe Words, Ut de Burgagio; and to that Purpoſe Shure 
J. agreed. 4 Le. 207. pl. 333. Mich. 32 Eliz. B. R. Waite v. Cooper. 
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(E) Tenure created by expreſs Words. Of what Thing. 
By common Perſon. 


l, A Seigniory MAY be granted at the Common Law by a common 
Perſon referving a Tenure for the Poſſibility of Diſtreſs by 
the Eicheat ot the Tenancy. 44 All. 22. Quere. 925 


3 dhe if Meſnalty be given in Tail, a Tenure may be reſerv'd of 
© (or the fdollübiltty of the Diltreſs by the Elcheat of the Tenancy, x 


9. 4. I. b. oo 
3, So if a Man holds a Manor by certain Services, thoſe Services 
may be granted (it ſeems it is intended in Tail) to hold by certain 
Setbices. Dubitatur. 14 DD. 6. 24. | bn z mid c 19970 
4 A common Perlon cannot grant a Rent to be held of him. 10 fr. re- 
e 1 a ny 105. ſays, 
* et. N. B. among the Additions of Eſcheat, That Rent lies in Tenure, and J/rit of Eſcheat lies 
2 of, Juppoſing that it is held &cc. and yet the Land is held in Fact; quod nota j therefore Quære of 
- $ Book. And in the Additions of Exctione Cuſtodiæa, there it 185 that Wri of! Exctione Cuſto- 
iz lies of Rent 13 E. 3. But Parn and Prove "het, fliat Rent does not lie in Tenure ; and ſo is the 
: *, unleſs of the King, as it ſeems.— And Br. Intruſion, pl 8. cites 11. H. 4. 82. ank ſays, That Rent 
8 lie in Tenure; Per Norton Arg. But per Hank f there be Lord, Mefne, and Tenant, and 
* Ire dies, and a Strange? ets the Rent; the Lord hall 755 Wit of Ward, ſupfaſing the Rent 
1 eld of him; and if the Meſne dies ber Heir, he ſhall have ng A ly F the Rent 
eld. Per Hill, It may be that he ſhall have ſich” Wrir, Biet in the Cautt be 7 eclare that the 
* is beld by the Rent; and in your Caſe if he demands the Ward, he ſhall ſay Terram ſuam tenuit 
E without ſaying any Thing of the Rent; and by him this Default in the Count ſhall abate the <vbole 
"rt and the whole Mit, becauſe it comes by his own Shewing ; and cites Mich. 19 E. 3. Firth. Tit. 
| Gard 
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Gard 40. to the ſame Purpoſe ; and fo, he ſays, it ſeems that it ſhall abate.——Br. Eſ 2 
8. C. Br. Tenures, pl. 14. cites S. C. ; ehcat, pl. 7. Cites 


5. If a Man be ſeiſed of a Manor in Fee, in which Manor there is 
Mill for che Grinding of Wheat and other Grain, and before the * 
of Quia emptores Terrarum he does infeoff certain Tenants of the Mann 
of Parcel of the Manor, doing Suit at his Mill ; this is a good Tenure = 
the Word (Doing) Perk. S. 638. cites 9 Aſſ. 24. & M. 9 E. 3. 35, 5 

6. A Man may hold of F. V. as of his Manor, but not as of his Hun 
Br. 'Tenures, pl. 47. cites 8 H. 4. 1. Per Gaſcoigne. 

. And a Man may hold of the King, or of a common Perſon, 47 1 
his Perſon; and ſo is 2 H. 4.3: Quod nota bene; tor it is good Lan 
Br. 'Tenures, pl. 47. cites 8 H. 4. 1. Per Gaſcoigne. | 

8. If a Man had given Land to an Abbot or Prior in Fee before the Sta. 
tute of Quia emptores Terrarum, zo find a Lamp &c. this is a Tenure, 4 
appears in a Ceſlavit. Br. Tenures, pl. 62. cites 45 E. 3. 15. 

9. Avowry made for Tenure of 10 Acres of Land for Suit to the Lit 
of the Defendant. And per Fineux Ch. J. A Man may hold by Suit to 
the Leet, and to be Cryer at the Leet, or to be Cullector of Amercements ꝙ 
the Leet, or to repair a Bridge, High Way, or the like, or to keep a Has. 
con for Fear, of Enemies, or the like. Br. Tenures, pl. 35. cites 12 H. 

18. 
10. The King may licence the Tenant to give in Tail to hold of hinſch 
and ſo, to make Feoffment to hold of himſelf and the King; and othe 
Lords may licence the Tenant Paravail to make Feoff ment in Fee to hold of 
himſelf; and this notwith/tanding the Statute of Qua Emptores Terrarum; 
For this was made in Advantage of them, and therefore they may dif. 
pence with it. Per Fitzherbert J. Br. Tenures, pl. 2. cites 27 H. 8. 26, 


_— 


» Theſe 


as (F) Of whom [a Man] ſhall hold by Creation * of th 
pat by mm King, [or others.] At Common Larw. 

fon. 

* Fitzh.tit. 1, D Eſore Quia Emptores Terrarum, if the Tenant had made Feoli- 
Gb ment in Fee, the Feoffee ſhould hold of his Feoffor and not ol 


i the Lord Paramount. 4 I), 6. 20. * 3 All. 8. Contra 33 E. z. Ut 
Br. Te- nllitp, 52. i 


nures, 


24. cites 8. C. accordingly, tho' in the Grant no Mention was made of whom {he ſhould hold. t 


Tenures, pl. 21. cites 4 H. 6. 20. S. P. per Cottiſmere. But if he had faid Tenendum de Capitali Do- 
mino, he ſhould hold of the Chief Lord. 


If he had made the Feoffment generally without Reſervation of any Tenure, the Feoffee ſhould 
have holden of the Feoffor, as he held over; For Example, if he had holden by Knights Service, the 


Feoffee, by Creation of Law, had holden by Knights Service of the Feoffor, in Reſpect of the Tenure 


over by him; And therefore, if the Lord had confirmed the Eſtate of the Feoffor, viz. the Meſne to beld by 
Fealty only (which was Socage) the Tenure between the Tenant and the Feoffor ſhould be Socage alſo; 
becauſe the Tenure created by Law follows the Tenure, in reſpect whereof it as created. 2 Inſt. 501. 


2. | But] If Tenant in Tail makes Feoffment in Fee, Feoſfee ſhall 
+ 1 the Lord Paramount, and not of the Donor. 48 E. 3.9. l. 
y 3. So if Tenant in Tail leaſe for Life, which is a Diſcontinuance, 
by which he has a Reverſion in Fee, he thall hold of the Lord Par 
| mount. 49. 6. 21, QUuzre. " yur” 


4k 


2 RF 
= ** 9 "Tax 
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It lince [the Statute De] Donis, the Tenant Fires in Tail the .. 3 
Donee ſhall hold of the Donor, and not of the Lord Paramount. „/ 
40. 6. 20, 21. b. adjudged. 3 All. 8 Dub. by Chivalry, 


* 3 or other- 
wiſe, and the Tenant infeoffs N. who gives to the Son of the Tenant in Tail, Tenendum de Capitali Domino, 
ud the Donee dies, the Ifluz ſhail hold it of his Donor, and he over of the Lord, but the Iſſue in Tail, 
bs the Tenant in Tail. ſhall not hold of the Lord immediately; per Danby Ch. J. clearly; Quod nota, 
a {is 4 H. 6. But Littleton made a Doubt, becauſe no Notice was given to the Lord of the Feoff- 
nent, Br. Tenure, pl. 37. cites 2 E. 4. 6. 


g. So if the Tenant of the King gives in Tail, the Donee ſhall holy Wh-re 


gf the Donor, and not or the ing, 4 I), 6. "4M b A adzudged. Fenant of 


the King 
vices in Tail, the King may chocſe to take the Tenant in Tail for his Tenant or the Donor, and this as well 


before Licence as after Licence; for the Licence of Alienation is a Pardon for the Treſpaſs, but this 
bro Concluſion to the King; But if he takes the one for his Tenant, as by the Ward of the Heir of 
he one, or the like, he ſhail nor have the other after ; For he has determined his Election; per Fitz- 
kerbert J. But ſee Contra 4 H. 6. 20, per Judicium. Br. Tenures, pl. 2 cites 27 H. 8. 26. 


6. Ik before Quia Emptores a Man had alien'd in Fee by Deed, re- 
ferving a Rent IP ſhould create a Tenure without doubt, Contra 
E. z. Annuity, 52. 
5 [S0] It before Quta Emptores Terrarum a Pan had alien d d 
n Fee reterving a Tenure to his Heirs, this had been a void Reſerva⸗ 
tion, and by Creation of the Law he thail hold of him as he holds 
duce, Co. Litt. 99. b. | 
8. In Aſſiſe [it was ſaid] for Clear Law, that where City, Borough, or 
Fill is leaſed to the Mayor, Burgeſs Sc. in Fee Farm, thoſe who hold Bur- 
cages or Land therein hold them immediately of the Mayor, Burgeſs and 
Corporation, and act f the King immediately. Br. Tenures, pl. 57. cites 
9K. 3. | 
Hh It is a Law ordain'd, that if a Man aliens in Mortmain, and the 
King ſeiſes and grants it over; This ſhall be held of the Chief Lords. Br. 
Tenure, pl. 3. (bis.) cites 33 H. 6. 7. 
10. When a Man made Feoffment of Parcel of his Manor before the Sta- 
tite ro hold of him, this was zntended to hold of the Manor, and not of his 
Perſon in Groſs ; Quod nota. Br. Avowry, pl. 60. cites 22 H. 6. 50. 
11, It before the Statute of Quia Emprores Terrarum, there had been 
tather and 2 Daughters, and the Father, being ſeiſed of one Acre of Land, 
ufeeff thereof his eldeſt Daughter to hold of him and his Heirs by Fealty and 
124, and the Father dies, and the Sdeigniory deſcends unto the two Daugh- 
rs; Now the eldeſt Daughter ſhall hold of her younger Siſter by 
kealty and 6 d. Perk. S. 656. | 
12. If a Man ſeiſed of Land in Fee in Right of his Wife, and before the 4d if the 
Nature of Quia Empcores Terrarum, the Husband alone enfeoffs a Stran- 3 
gr, withour ſaying more, the Feoffee ſhall hold of the Husband by ſuch 2 N * 
YXrvices, as the Husband and his Wife held over; For the Husband the Feoft- 
alone did not hold over. But if the Husband and Wife had joined in the ment, to 
Feoffment, to hold of the Husband, theſe Words (to hold of the Husband) _ of 1 4 | 
ae void. And the Feoffee ſhall hold of the Husband and Wife by ſuch 4. 9 
rVICces as they held over; So that if the Husband dies, and the Wife ſaying, the 
wer his Death accepts of the Services from the Feoffee, the ſhall nor Feoftce ſhall 


nod the Feoffment in a Cui in Vita. Perk. S. 660. hold of the 


Wit Husband and 
1 So that if the Wife dies, the Feaffee ſhall hold of the Flutband until the Feoffment be avoided by the 


ew 0 


$ 660 the Wife in a Cui in Vita &c. and then the Heir ſhall bold of the Lord Paramount. Perk. 
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(G) at Tenure the Law wi II create without expreſ; 
Reſervation. 


And fo 1. F Eoffee before Quia Emptores ſhould hold by the ſame Ser. 


ſhould the vices as Feoflor held over E 
Heirs of 45 C. 3. 15 b. 3 0 6. 11, 
the Race: Litt. 99. b. N Co. 


But if the | | | 
Feoffor himſelf holds over by Knights Service during his Life and no longer q 
Death his Heirs ſhall hold by Fealty only, or by other Services, now the Feoffes 22 e 
bold of the Feoffor and his Heirs by like Services, Mutatis Mutandis. Perk. S. 698 N 


If before 2, [So] Feoffee of Part, befure the Statute 
the Statute Services as Feoffor tc. 3 H. %. 3 ſhould hold by the ſame 


of Quia 

* Terrarum, there were 2 Jointenants of Lands or Houſes in Fee, which they held by Fealty 
and 2 4. Rent, or by Fealty and a Horſe, and they enfeoff a Stranger of the Lands or Houſes t bald f. 
of them by Fealty and 12 d. The Feoffee ſhould hold the Moiety of him by Fealty and 12 d. becaufe by 
the Feoftment he did depart but with a Moiety in right, and yet he ſhall have the whole Rent which 
is Reſerved, notwithſtanding that it be a ſeverable Rent, becauſe it is reſerved only to him, and he 
may well reſerve the ſame unto him alone, „ that he joined in Feoſſment with his Com. 
panion &c. And the Feoffee ſhall hold the other "uy of the other Jointenant (to whom the ReG. 
vation was not made) by Fealty, and 12 d. Rent, and he and his Companion ſhall hold topether the 
whole Land over by 2 s. becaufe then the Rent is ſeverable, and if they themſelves hold the ſame Land 
over by a Horſe, then it is ſaid, that the Feoffee ſhall hold the fame Moiety of him by Fealty and a 
Horſe. Tamen Quære, becauſe he was Party unto the Reſervation made unto his Companion &c. But 
if the Jointenants had enfeoffed a Stranger to hold both of them, or of one of them, and expreſſed no Sercices, 
they are void Words, and the Feoftce ſhall hold of them as they held over. Perk. S. 652. 


For the 3. [So] if before Quia Emptores, the Tenant by Knight Service 
be 3, granted the Land Tenendum per 1 d. tor all Services, & faciendo cayi- 
talibus Dominis feodi debira Serviria pro prædicto, tho' by the firſt 


the Service 


to the Chief Mords he ſhould hoid without more Words or del u pet by the 


Lord as for [git Morus he Hauld hold by ſuch Services as he held over. 4 E. 


himſel,out 3. 11. CUriq. | 


nuſor [of the Fine by which the Grant was made] who is his Meſne, and ſo he holds af the Meſue imme- 
diately by thoſe Services; and therefore the Iſſue taken was, whether the Meſne held over of the Lord 
Paramount in Chivalry, or in Socage, and not whether the Tenant [Plaintiff] held of the Deſendam 
his Meſne, in Chivalry or in Socage ; Quod nota. And per Perſey, By this Tenure, viz. Facient 
Servitia debita Capitali Domino &c. he ſhall pay the Rent &c. to him for the Meſue, but ſhall not do 
Homage, Fealty &c. which are Services Corporal; for thoſe ſhall be done by the Meſae himſelf. Note 
the Diverſity. Br. Tenure, pl. 10. cites 49 E. 3. 10. | 

Perk. S. 635. S. P of a Fine by Grant and Kender, and ſays, That in this Caſe the Conuſee holds 
of the Conuſor by op 96 Service, notwirhſtanding that he expreſsly ſays that he ſhall do the Services 
Capitalibus Dominis , for by the'e Words in this Caſe he ſhall not. hold De Capitali Domino, because 
there is a Tenure before expre(s'd- in the Fine, viz. by theſe Words, Reddendum inde ad Feſtum &:. 
which Words make a Tenure of the Conuſor; ſo that if he ſhall bold De Capitali Domino, then he 
ſhall hold the Land of two ſeveral Lords, which the Law will not ſuffer in this Caſe. But if theſe 
Words were not in the Note of the Fine, viz. Reddendum inde ad Feſtum, viz. annuatim &c. pro om. 
nibus ſerviciis ſecularibus & demandis, then by the other Words the Conuſee ought to hold of the Lord 
Paramount by the like Services as the Conuſor held &c. 


Oo. Lan. 143. 4. Tf g Tenant gives in Tail, Donee ſhall hold by the ſame Sar 


Lait. 8 7% vices as Oonor holds over, 1 P. 4. 2. 41Þ, 6. 20. adjudged ; fit 


SP. that Donor has the Ward of the Donee. Co. Litt. 23. 


Donee ſhall 
hold by the ſame Services as Donor dogs to his next Lord Paramount, except the Donees in Frankmar- 
riage, who ſhall hold quietly from all Manger of Services, unleſs from Fealty, till the 4th Deg'®* 
„and then the Iſſue ſh:ll hold of the Donor, or his Heirs, as they hold over. And Coke 1n 
is Comment, pag. 2. ſays, the Reaſon is, that when by Conſtruction of the Statute of W. 2. there 
was a Reverſion ſettled in the Donor, by Reaſoa of the Donee's having an Eſtate of Inheritance, the 
Judges reſolved that he ſhould hold of his Donor, as his Donor held over; as if the Tenant had made 
a Feoffment in Fee at the Common Law, the Feoffee ſhould have holden of the Feoffor as he he 
over; and before the Statute of W. 2. the Donee had holden of the Donor as of his Perſon, and ag 
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fi, as of his Reverſion ; But if a. Man makes a * Leaſe for Life, or Years, and reſerves nothing, he ſhall 
have Fealty only, and no Rent, tho' the Leſſor holds over by Rent &c. And this that Littleton ſays is re- 
gularly true, if the Donor makes no ſpecial Reſervation ; for then the ſpecial Reſervation excludes the 
Tenure which the Law would create. 

Co. Litr. 143. a. 8.P. n | 

If he gives the Tenancy in Tail Tenendum de Capitalibus Dominis, this Tenendum is void, becauſe 
that the Law has made a Tenure betwixt the Donor and the Donee &c. And then if the Tenendum 
hould be good, he ſhould hold the ſame Land of 2 Lords, which the Law will not ſuffer; if not, 
that it be by Matter of Concluſion &c. Perk. 8. 637.—2 Inſt. 505. S. P. 


So if a Meſne gives the Meſnalty in Tail, the Donee ſhall hold of Lord, Meſne 
im by the lame Services as he holds over. 1 Þ, 4. 3. - P and Tenant 


were, the 
Mcſhe acknowledged by Fine Sur Render to hold in Tail by 1 d. and rendring to the Lord the Services 
due, And _ the Tenant ſhall hold of the Conuſor, and ſhall not render theſe Services, but 
only for the Conuſor, and not for himſelf ; Quære. Br. Tenures, pl. 51. cites 21 E. 3. 49. 


6. [But] if Tenant by Grand Serjeanty of the King gives in Tail, the The Reaſon 
Donee, tho he cannot hold by Grand Serjeanty, pet he ſhall hold by x" bees 
Knight Service, becaule it was included tn Grand Serjeanty. Co. ja by 
Litt. 23. | 1 

anty is, be- 
cauſe no Man can hold by Grand Serjeanty but of the King only; and therefore ſince Grind 2 
includes Knight Service, he ſhall in this Caſe hold of the Donor by Knight Service, Co. Litt. 23. a. 


„ Ik there be Lord, Meſne, and Tenant by Knight Service, und Br. Te. 
the Lord releaſes to the Meſne to hold in Socage, the Law will al- vures, fl. 


ter the Tenure of the Tenant ; for he allo ſhall hold in Socage (on S 


p.] 49 E. 3. 10. b. ä Perſey, 


quod Belk. 
omnino conceſſit. So if the Meſne releaſes to the Tenant, the Tenant ſhall hold per eadem Ser- 
vita & Conſuerudines, as the Meſne did. 2 Inſt. 302. | 


8. Ik there be Lord, Meſne, and 'Tenant by ſeveral Services, and the As if the 
Tenant gives in Tail, and after the Donor dies without Iſſue, by wht 2 4 
his Reverfion eſcheats to the Melne; in this Caſe the Donee ſhall 222! 4 
hold as the Melne holds aver, and not as the Oonor held, becatife Meme by | 
the Yelnaity is now extinct, Co. Litt. 23. | 112 d. and the 


* ' | : | Tenant 
pives in Tail, without reſerving any Thing; fo that he [the Donee] holds by 4 d. in ref; beck of the 


Tenure over, and after the Reverſton eſchears, now Donee ſhall hold by 12 d. For the Meſnalty, 
which was 4 d. is extir.&, and the Law referv'd the Tenure upon the Gift in Tail, in reſpect of the 
Meſnalty; and when the Meſnalty is extinct, the former Rent between the Donor and Donce is ex- 
tact alſo ; and then by the ſame Reaſon that the Donee ſhall rake Advantage, if the Donor by Re- 
leaſe or Confirmation had holden by leſſer Services, by the ſame Reaſon he ſhall be prejudiced when he 
holds by greater Services. Co. Litt. 23. a. 

* 


9. If a Pan ſeiſed in Fee in Right of his Feme, Tenant by Knight Co. Litt. 23. 


Service, gives it in Tail, it ſeems that the Oonee ſhall hold this of him Date et 
by Knight Service; for till the Feme, or her Peir, purges the Oil 5 held ot 
lontinuance, the Baron and his Peirs ſhall hold it ef the Lord Pa- the Baron 


Uamount by Knight Service. Contra Co. Litt. 23. . 
| ervice, 
Guſe his Wife held the Land, and the Baron bad nothing but in her Right; and in that Caſe the Ba- 
ron had gain'd a Reverſion by Wrong; and therefore ſuch a Donee ſhall do Fealty only. 
If Husband ſeiſed of Land in Right of his Wife, makes a Feoftment in Fee, the Feoffee ſhall hold 
the Wife held; for the Husband had nothing but in her Right. 2 Inſt. 502. 


lo. Tf Tenant by Knight Service makes Gift in Tail, reſerving Fealty 


10 Rent, the Donee ſhall hold in Socage by Fealty and Rent. Co. 
+23, 


II. Ir ſeems, that if a Man gives Land pro Homagio & Servitiis to F. N. 
'endring 6 d. that he ſhall render 6 d. and Fealty, but uot Homage; for 
- this 
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this does not come in Reddendo. Br. Tenures, pl. 78. cites 28 E.! 
Fitzh. Avowry 141. Brooke ſays, Quod quære; for it is not ſo id 
there, | 

12, If 2 Jointenants were of Land, and before the Statute of Qui 
emptores 'Terrarum one of them infeoffs a Stranger of what thereot beloe, 
unto him, without reſerving any Thing, the Feoffee ſhall hold of his Feat: 
tor, by the Moiety of the Services by which the Feoffor and his Join 
Companion held over, if they held over by ſeveral Services &c, And 
notwithſtanding this Feoffment the Feoffor, and he, who was his Oinr 
Companion, ſhall hold the ſame Land over of their Lord as they held 


betore, ſo as the Avowry of the Lord is not altered by this Feoffinen: 
Perk. S. 653. | | 


ems 


— 


. 


(H) What Tenure the Law will create upon Extinguiſh. 
| ment of the Tenure. 


1. IF a Meſnalty comes by Eſcheat to the Lord, the Seigntory i; 
extinct, and yet the Lord ſhall hold by the ſame Serbices ast 
held before. Co. Litt. 99. b. 

2. If there are Lord, three Daughters meſues, and Tenant, and tuo g 
the Daughters releaſe to the Tenant, or purchaſe of the Tenant, there they 
two hold rwo Parts of the Lord paramount by Extinguiſhment of the 
Meſnalty, and the third Part of the other Siſter; ſo that the Lord (hall 
make ſeveral Avowries, and ſhall have ſeveral Actions; and in the Caſe 
of the Releaſe the Tenant thall hold two Parts of the Lord Paramount, 
and the third Part of the Sitter who did nor releaſe. Br. Tenures, pl. 
23. cites 36 H. 6. 7. . 

Litt. S. 140. 3. Lord, Meſue and Tenant by Frankalmoigne ; the Meſue dies without 
S. P. and Heir; the Tenant ſhall hold ot the Lord by ſuch Services as the Meine 
Coke, Pag. held of the Lord; becauſe the Lord cannot have the ſame Services of 
8 the Tenant as the Meſne had; for Service of Frankalmoign remains aku: 
theren in the Blood of the Donor, and no other can have them beſides the Donor 
ſays, that and his Heirs &c. But if the Lord can have the Services which the Meſit 
hereby it Had before of the Tenant, then he ſhall not have the ſame Services as he 


ede eig. had of the Meſne before. 7 E. 4. 12. a. Per Needham. 


niory be 4. As if there are Lord Meſne and Tenant, and the Tenant is an Ablit in 
transferr d ure Eccleſiæ, and holds of the Meſne by 12d. and Fealty, and the Men: 
by Act in Hold over of the Lord by 20 s. &c. in this Caſe if the Meſue dies withut 
— 1 Heir, the Tenant ſhall hold of the Lord by 12 d. only, becauſe the Lord 
and thereby is nearer to the Land than he was before, and ſo may have the ſame Sei- 


the Privity vices as the Meſne had &c. » E. 4. 12. a. Per Needham. 

is alter'd | 

then the Tenure in Frankalmoigne is turn'd to a Tenure in Socage by Fealty, and that this new Je- 

nure created by Law ſhall, upon the Eſchear, drown the Seigniory; for always the Seigniory, nearer tothe 
Land, drowns the Seigniory, which is more remote off; and yet the Lord in this Gale. to whom ths 

Meſnalty is eſcheated, ſhall hold by the ſame Services that h& held before the Eſcheat. 


* 


(1) Of 


Tenure. 20 


tt 3 — 


* 


() h,], he ſhall hold. By expreſs Reſervation. 


I at Common Law the Tenant made Feoffment Tenendum de Ca- 
iralibus Dominis, he ſhould not hold of the Feoffor, but of the 


2. If Tenanr, ſince Donis Conditionalibus, gives in Tail Tenendum 
de Capitalibus Dominis, yet he ſhall not hold of the Lord Para 
mount, but of the Donor ; for the Donor has a Reverſion, and o 
1 Cenure * incident thereto, and theretore ſhall not hold of both, 4 * Fos. 502. 
ee raids E 


ſeiſed of tero Marors in Fee, and held them of the King in Chivalry in Capite, and bad Ius 
ard B. and leaſed the Manor to C. for Term of his own Life, and the Remainder to B. his younger 
gen, in Tail Tenenaum de Capitali Domino; the Remainder to the right Heirs of the Donor. And the Donor 
a; and the Remainder deſcended to A. the eldeſt Son, and B. the youngeſt Son enter'd as in his Remainder ; 
and the King was always ſeiſed of the Services by the Hands of A. and not by the Hands of B. And after- 
wards H. died, H. his Son within Age; and it was found by falſe Office, that B. was ſeiſed in Fee, and held 
of the King in Chief, and died ſeiſed his Heir within Age. And came A. the eldeſt Son, and travers'd 
tle Office for this Matter. And it was demurr'd for the King; and after great Argument it was awarded, 
That the Hands of the King ſhould be amoy'd, and that A. ſhould be reſtored to the Ward; for it was 
agreed, that this Remainder to the right Heirs of R. the Donor, js only a Reverſion; tor the Fee was never 
our of him. And where the King has a very Tenant in Fee-Simple, fo long as the Fee is not out of 


him, ſo long he reſts Tenant of the Xing ; and he ſball have the Eſcheat of him, if be be attainted of Felony ; 


and alſo the King cannot have tcvo ſeveral Tenures of one and the ſame Lond, Simul & Semel, that is to ſay, 
one of the Donor and another of the Donee ; and therefore if the Donee ſhall be immediately Tenant 
to the King, then the Donor ſhall hold of none; which is not ſo, but the Donee ſhall hold of the Donor, 
and the Donor of the King, ut ante Donum. And per Haul and June; At the firſt it was in the Election 
of the King to have elected the Donor or the Donee for his Tenant ; but where by the Acceptance of 
the King of the Services by the Hands ot rhe Heir of the Donor, he ſhall hold of him. But the 
ſudgment was as above; therefore Brooke ſays, it ſeems to him that this Opinion is not Law. Br. 
Tenures, pl. 21. cites 4 H. 6. 20. 

Where there is Lord and Tenant by Chivalry, or otherwiſe, and the Tenant infeoffs N. who gives to the 
dy of the Tenant in Tail Tenendum de Capitali Domino, and the Donee dies, the Iſſue ſhall hold it of his 
Donor, and he over of the Lord; but the Iſſue in Tail, nor the Tenant in Tail, ſhall not hold of the 
Lord unmedĩately; quod nota, per Danby Ch. J for clear Law, and ſo is 4H. 6. But Littleton makes 
2 Doubt, becauſe no Notice was given to the Lord of the Feoftment. Br. Tenures, pl. 37. cites 2 

4.6. | 


3. So ik the Tenant of the King gives in Tail Tenendum de Capi⸗ + This Hewes 
tübus Dominis, yet he ſhall hold of the Oonor, and not of the e de = 


printed, 


lang; tor the laid Words are void. 4 D. 6. f 41. b. Champernoun's there being 
Cale adzudged. 8 ſuch . 
| age, an 


ſhould be 4 H. 6. 20. b. Br. Tenures, pl. 21. cites S. C. accordingly, that thoſe Words, if re- 
ferr'd to the Donee, are void; but where Gift is made in Tail, the 3 over in Fee, there the 
1 3 in Tail ſhall hold of the chief Lord. Note the Diverſity. Per Cheyney & Martin, 
uſtices. | | 

If the Tenant of the King ges in Tail, and the Tenant in Tail dies ſeiſed, the King ſhall not have any 
thing thereby; for the Tenant in Tail holds of his Donor, and the King may receive the Rent and Ser- 
vices of the Donor by the Hands of the Tenant in Tail, and yet he holds of the Donor. Per Wood, 
Keble, and Tremaile, J. quod affirmatur per omnes. Br. Tenurecs, pl. 96. cites 4 H. 7. 16. 


4 t the Common Law, before the Statute of Quia Emptores See Reſerva- 
Cetrarum, if a Man had granted Land to hold ot his Heirs, it would "hy O) pl. 
br a void Reſervation to his Heirs, and the Law would create a * 

Cenure of himſelf, as he held over. Co. Litt. 99. b. 

5. Ik Lands held of a common Perſon come to the King by Eſcheat _+ Br. 

y Ittainder of the Tenant of Treaſon, and the King grants choſe — 


. 3. cites 8. 


ands tg another by theſe Words, Tenendum de Capitali Pomino per s. C cited 
deryitia Debita & Chillers, they ſhall be held of the chief Lords as and relied 

geh were before, and not of the King. +33 H. 6. 7. byPriſot, Co. #ronly on, 
« 4{lyns 6. Reſolved. Rep. 6. a. in 


Molyny', Caſe, and ſavs that with this accords 8 E. 3. 233. And as to the Caſe of 27 H. 8. [which is 
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at Br. Parliament. pl. 77. ard is in at Tit. Statutes (E. 8) pl. 2. and at pl. 9. below] it was anſwer'd and 
reſolved, That that Caſe was not like to this Caſe, for a Saving cannot ſave that which is nor in 1... 
But in the ſaid Book (of 27 H. 8.) it is further ſaid, viz that (Here are not Words of Gift or Re 
viving.) But that here in the Caſe at Bar, (viz. Molyns's Caſe) the. Grant of the King amount, 5 
1 ment of Law to a Reviving of the ancient Seigniory. Hill. 40 Eliz. in Scaccario.-——-x, ( f 
olyns Cited 8 Rep. 77. a. and affirm'd for good Law. | 


This Caſe 6. If the King Lord, B. Meſne, and C. Tenant, are of a Manor 
was affrm d and the Tenant is attainted of 'Treaſon, and Office ts found thereof, 


piggy and after the K ing grants the Manor to J. S. in Fee Tenendum de nobis 
131. a. Trin. Hæredibus & Succelſoribus noſtris, & aliis Capitalibus Dominis feodi 
9 Jac. in the illius per Servitia inde debita & de jure conſueta; this ſhall revipe the 


Courr of. Tenure of the Meine, and of the King as Lord Paramount. Ca 
Bewley's 6. Molyns, 5. b. 6. Relolved. | 
Caſe, which 
ſee, Infra, pl. 20. | 

So if the King be Lord, A. Meſne, C Meſne, and D. Tenant, and the Tenancy comes to the Hands of 11, 
King by Forfeiture or Conveyance, the King grants the Lands to another in Fee, (Tenend' de Capitali Damir 
per ſervitia debita, & conſueta) this Grant ſhall revive not only the immediate Tenure of C. but of x 
and of the King alſo; albeit the Tenend' de Capitali Domino be in the ſingular Number, (as the $:. 
tute ſpeaks) yet it is as much as Capitalibus Dominis. 2 Inft, 501, 502. 


7. Bur in the ſaid Caſe, if the King grants the Land to J. 8. 
Tenendum de Nobis, this ſhall not revive the Tenure of the Mel, 
but he ſhall hold of the King only. Co. 6. 40/yns, 6. 
8. Ik the King purchaſes Land held of other Lords, all the Sei 
niortes by this are extinct; and ik the King atterwards grants the 
Land to another co bold of him, he ſhall hold only of the King. « 
+ 3. 21. . 
See Supra, 9 Ik the King has Land by Forteiture of Treaſon, by this all Ce: 
dhe Nowes — NUCes are extinct as well of the King as of others; and it ths 
If the King LAND be alter given to another by Parliament, faving to all others their 
has a Tenan- Rights, Rents, Services, &c. there the Seigntories of common Per 
cy by For- ſongs are not revived. _ 27 H. 8. Brook, Parliament. 74. (Br, N. 
feiture or C.] 20 D. 8. S. 92. Davies Proxies 4. becauſe the ſaving cannit 
be dog bh fave that which is not in Elfe. 


Cov n alien 

them to hold of himſelf, the Lord may ſue by Petition, and have a Scire Facias againſt the Patentee 
to repeal the Patent, and to reſeiſe the Land, and then it ſhall be granted Tenendum de Capitali Domi 
F. N. B. 159. (A) in the new Notes there (c) cites 20 Afl. 124. 46 E. 3. Petition 19. 17 E. z. 59. but 
ſays it is intended of an Alienation in Fee, and cites 3 E 3. 10. 


— 
—— — — 


7 | 

10. A. acknowledged to B. by Fine for Term of his Life Tenendum & 
Capitali Domino; and the Fine was rejected by reaſon ot the Reverb 
in the Conuſor. But it was received Tenendum of the Conuſor, and ri 
dering to the chief Lord the Service due for the Conuſor, quod nota, and 
not tor himſelt. Br. Tenures, pl. 67. cites 14 E. 3. and Firzh. Fix 


55. | 

11. Fine was levied to A. to hold of the Donor in Chivalry, the I. 
mainder to B. in Tail to hold of the Donor by the 12th Part of a Knight 
Fee, and doing to the 2 4 Lord the Service due for the Donor ; and it wi 
received ; for then the Donee ſhall make 2 Eſcuages, one to the Dond!, 
and another to the chief Lord for the Donor; and therefore the 
Words ( Dong to the chief Lord) were oufted &c. And ſee there that che 
Tenant for Life may hold by one Service, and he in Remainder by ande 
Service. Br. 'Tenures, pl. 68. cites 19 E. 3. & Firzh. Fine 71. 

12. It there were Lord, Meſue, and Tenant, and before the Statue 
the Tenant infeoffs a Stranger of the Tenancy, to hold of the Lord Pas 
mount, the ſame is void. But if the Feoffment were made to hold f ll 
Meſne, it were good; and he ſhall hold of him by the ſame Servich 
which the Feoffor held of the Meſne; but the Tenant cannot make! 
new Tenure between his Meſne and his FcoTee by new Services, 10! a 
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Ne Services reſerved, the Meſne is 4 Stranger. And if the Tenant had 


mfeaffed a Stranger, before the Statute &c. 70 hold of him and the Meſne, 
the Feoffee ſhould have holden only of his Feoffor. Perk. S. 667. cites 
J. E. 4. 11. and P. 2 E. 4. f. 

13. And if the Tenant before the Statute had enfeoffed J. S. to hold of 

e Meſne and T. K. the Feollee ſhould have holden only of the Meſne. 
8. 668. 

47 If before the Statute there had been a Woman Seignoreſs, and Te- 

nanc, and the Woman had taken Husband, and the Tenant enfeoffed a 

Stranger to hold of the Husband, it 1s a void Tenure, and the Feoffee 

all hold of his Feoflor &c. Perk. 8 668. 

15. And it there had been 2 joint Lords and Tenant, and before the 
erarute the Tenant had enfeoffed a Stranger to hold of him, and one of the 
jitat Lords, it is a void Tenure, and the Feottee ſhould hold of his 
Feoffor. Perk. S. 668. 


i the Lord Paramount, and to hold the other Acre of himſelf, the ſame is 
good &c, Perk. S. 670. 


669. 


17. If Lord and Tenant had been before the Statute &c. and the 
Iii granted his Seignory unto a Stranger, and the Tenant enfeoffed another 
Stranger to hold of the Grantee of the Lord, the fame had amounted unto 
an Attornment, and alſo to make a new 'Tenure ; and yet the Grantee is 
Stranger unto the Reſervation of the Seigniory between the Grantor 
and che Tenant. But as to that, it may be ſaid, that there is a Privit 
by Matter en fait, viz. by the Grant with the Attornment; and fo it ſhall 
be, norwithitanding the Lord had granted it unto the Uſe of the 
Grancor &c. And the ſame Law is where a Meſualty eſc beats, mutatis 
mutandis, Perk. S. 669. 

18. It the Feoffor &c. or Donor & or Leſſor for Life, had reſerved 
#170 him upon the Feoffment before the Statute ; Or had referved unto 
im upon the Gift or Leaſe, alter the ſaid Sratute, Knights Service, or 
ealty, and 10 $. or a Horſe &c. and dies, his Heir ſball have only Fealty ; 


Vonor, or Leſſor. Perk. S. 699. 

19. Tenant ior Lite and Tenant in Tail are not wholly excluded our 
f the Statute of Ouia Emptores &c. cap. 3. by Force of the Words 
here (in feodo ſimplici;) For where the whole Fee Simple paſtes out 


n Eitare tor Life, or in Tail be made of Land, the Remainder in Fee, 
dere then Tenent for Life or in Tail ſhall hold de Capitali Domino by 
orce of this Act, bur otherwiſe it is when a Rever/ion remains in the Do- 
ir or Leſſor. For it a Man at this Day make Gitt in Tail, Tenend' de 
#pi[alibus dominis feodi &c. theſe Words are void, and he ſhall hold 
it the Donor. 2 Inſt. 305. | 


2. who granted the ſame to J. S. in Fee, Tenendum de Nobis & Hwzre- 
bus noſtris per Servitium feodi militis in perperuum, and 10 l. Rent, 
Jaciendo alis Capitalibus Dominis feodi illius, ſi qui fuerint, Redditus & 


[ 


ultices, and Chief Baron, That the Tenure of the Meſne is revived 


cauſe the Reſervation does not extend unto the Heir of the Feoffor, 


i the Feoffor, there this Act extends to Eftates for Life and in Tail, as if 


16. If Lord and Tenant had been before the Statute of 2 Acres of Ss if there 
Land, and the Tenant had thereof exfeoffed a Stranger to hold one Acre > Ay 
joint Tenants, 
before 
the Statute, 
&c. and they had enfeoffed a Stranger, and one of them had aſſien'd the Feoffee to hold of the Lord Para- 
wat, and the other had aſſign'd the Feoffee to hold of himſelf &c. the ſame had been good &c. Perk, S. 


been 


20. Tenant was attainred of Treafon, and his Manor &c. forfeited to Natz, the 
eporter 

cites 4 E. 3. 

85 7 


hes. E. 3, 
rota inde debita antequam ad mantis noſtras taliter devenerunt, ſaluis 283. 17 E. 3. 


wis & Heredibus noftris feodis militum &c. Reſolved by the 2 Chief 59. b 25 E. 
46. 46 E. 


| : : Tit. Peti- 
Av hitanding the King firſt of all reſerved to himſelf other Services, * ON 


3 Knighr-Service, where the Meſne before the Attainder held of the 49 E. 3.10. 
in Socage 3 and tho? the King has reſerved other Rent, yet becauſe 22 44. 53: 
the ? 


Aſſ. 30. 
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4H. 6.20. the King, tor his Honour, &c. expreſsly intends to revive the Meſy,j 


H. 6, 7. 85 ; 10 
51 Pea (which by the Tenanr's Attainder was extinct, according to the Ri,” 


Nota upon of Law) the Clauſe .of Revivor ſhall be conſtrued to nn, and * 
the ſaid Reſtitution of an ancient Right ſhall be preferr'd. 9 Rep. 130. b. To 
Books 8 Trin. 9 Jac. in the Court of Wards. Bewley's Caſe. he 
werſit - 
—— Creation of a new Tenure without any Aſpect to an ancient Right, for there the firſt Reſer 


ſtand, and between Reſtitution of an ancient Tenure ; For this ſhall be preferred before the 
which is mention'd firſt. Nota a good Diverſity. 


vation hall 
Reſeryatigh 


See (Fa) (K) Upon what Reſervation [the Tenure] ſhall be by 
pl. 17, 18. Knight Service of the King, and where without Re. 


ſervation. Tenure by Knight Service of the King. 


. — =” 1. I F the King grants Land and reſerves no Manner of ching, nv 
, pl. z. 


at the End, | ſpeaks of any thing in this Cale for Non-Certainty, it ſhall be 
S. P. cites QdzUDged by Knight Service. 33 Y. 6, 7. by Prilot. Co. 9. Lon, 


123. 


Br. Tenures, 2. If the King grants the Farm of a Vill in Fee to hold of him h 


pl. 7. cites the Services due and accuſtomable, this ſhall be a Tenure by Knigit 

44 E. 3-45- Service; For it ſhall be by the Services which are molt for th 
Ring's Advantage, Scilicet, by Knight Service. 44 All. 22. by al 
the Juſtices adjudge. 44 E. 3. 45+ 

* Br. Te- 3. So fk the King leaſes for Lite a Farm of a Vill, and after con. 

nures, pl. 7. firms to him in Fee to hold, per Servitia inde debita & conſueta, f 


cites 8. C. ſhall be by the Services which are moſt for the King's Advan 
tage That is to ſay, by Knight Service. 44 All. 22. adjudgd, 


* 


44 C. 3. 45. 
= 1 4. It the King grants Land, and reſerves 10 8. Rent a Year, ud 
e RI 5 


OED does not mention how it ſhall be held, it ſhall be held by Socage, it 
nds Te. AS much as there is a ſpecial Reſervation made. See 33 Þ. 6, 7. 


nendum de | 

nobis &c. by the Service of a red Reſe yearly at the Feaſt of St. John the Baptiſt pro omnibus allis Sercitii 
It was objected that Tenure cannot be by Gervice of a Roſe only pro omnibus aliis Serviriis, becaul 
Homage or Fealty at leaſt, is incident to every Tenure ; and therefore fince other Services ſhall 
annex'd, it ſhall be ſuch as is the beſt for the King and the moſt high, which is Knight Service, 6 
this for the Uncertainty. But reſolved, That fince Fealty is incident to every Rent-Service, the Las 
annexes Fealty to the ſaid Rent, and then the Words Pro omnibus aliis Servitiis, ſhall be intended ut 
Services which the Law does not imply or add thereto ; So that the Tenure ſhall be by a Roſe and Feli 
6 Rep. 6. b. 7. a. Paſch. 43 Eliz. In Scaccario, Wheeler's Caſe. Cites S. C. 


r Te- 5. If the King grants Land Abſque aliquo inde reddendo, ytt\ 
nures, p!-3- ſhatl hold by Knight Service, Co. 9. Lowe. 123. * 33 0. 6, 7.0 


but Brooke Pr lot. 


ſays, Quære, | 8 

hoc. But it was reſolved, that by Operation of Law, it ſhall be held of the King in Capite 1 
Knight Service, according to the Rate and Proportion of the Land which belongs to a Knights * 
And the principal Caſe is more ſtrong, becauſe the King, upon the Grant of the Services, limited i 


Tenure to be by Fealty only for all Services, Exactions, and Demands. 9 Rep. 123. b. Trin 7 Je 
the Court of Wards Anthony Low's Caſe. 


6. Tis 
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5. The Beginning of a Manor was, when the King gave 1000 Acres of- 
land, or a greater or leſſer Parcel of Land unto one ot his Subjects, and 
his Heirs, 10 hold of him and his Heirs, which Tenure is Knights Ser- 
vice at leaſt, Perk. S. 670. 


— - — — 
(L) Tenure in Capite. What Perſon may create it. 


X Count Palatine, who has Jura Regalia granted to him, may see (M) * 
create a Tenure in Capite to hold of himſelf; tor by the pl. 4 

Fant it is in a Manner disjoin'd from the Crown and out of the 
king (and he is made a Petty King.) Da. 1. County Palatine, 
62, 66. | | | 
2. But it ſeems the King cannot grant ſuch Power to a particular 
Man, without granting ſuch Royal rag as the Count has, 

3. It appears that Land was held of the Earl of Cheſter in Capite. 
D. 13. El. 303. 19 El. 359. 

4 So Land was held of the Biſhop of Durham in Capite. 10 El. D. 277. 
297. 5). {ER 

5 But a Tenure in Capite cannot be created by a Subject who is Tenure in 
merely in Condition of a Subject, and has no ſuch Power granted to pus fs 
him. Od. 1. 66. b. D. 30. D. 3. 4* - Perſe of th 
mt chere be holds of him as of an Honour, Manor, Caſtle &c. unleſs of certain ancient Honours ny Flo. in 
the Exchequer, and likewiſe how a Man ſhall hold of the King, and of the ancient Lord by Recovery 
by Default in Præcipe in Capite, where the Land is not held of the King in Fact, and this by Reaſon 
of the Concluſion. br. Tenures, pl. 65. cites F. N. B. Fol. 5. Br. 'Tenures, pl. 99. cites 8. C. 

No Tenure created by a Subject, tho" it be a Tenure in Groſs of his Perſon, can by any Poſſibili 
grow or aſpire to be a Tenure in Capite of the King. And therefore if the Prince or other Subj & 


create ſuch Tenure of his Perſon, and after is made King, this does not become Tenure in Chief rg. 
Day. Rep. 59. a. in the Caſe of the County Palatine of Wexford. | | 


6. As the Prince cannot Cteate a Tenure in Capite. D. 30. Y. * (L. 2) 
. PI. II, 


. 44 
Land cannot be held of the Duke of Cornwall in Chtef by nas 
pn 9 I). 5. B. B. Rot, 85. admitted. Contra 43 A 
15. admitted. | | | 


8 
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* Tenure 
in Capite ex 


(L. 2) Mat ſhall be ſaid a Tenure in Capite, fee(An) 


o 


| | | Vi Termini, 
l. Ahn may hold of the King in Capite as of an Honour, which 5 5 — 


was the ancient Inheritance of the Crown; this appears by the - * 


Put founded upon the Statute of 1 E. z. cap. 12, 13. quod Pide hi0 f 


Fitz. Na, 1 5. a, where Fitzherbert oblerves this accordingly. It Schiect bar 


N 0 d. 

kms the Reaſon is, becauſe by Preſcription the Tenements held of being ſpoken 

thole Ancient Honours have uled to draw the ſame Prerogative as 8 

other Tenures in Capite. ty 4 excellentiam 
intended of the King; for he is Caput Reipublicæ. Co. Litt. 7 3. a, 

Regularly a Tenure of the King, as of his Perſon, is a Tenure in Capite, ſo call'd Propter excellentiam, 


cau'e the Head is the principal Part of the Body, and he that holds of any common Perſon as of his 


Perſon, he in Truth holds in Capite; but again, Propter excellentiam, it is only in common Under- 


dip applied to the King, and that a Seigniory of a commen Perſon is called a Tenure in greſs, that is, by | 


Tn , . i 
weiß, and not link'd or tied to any Manor &c. Co. Litt. 108.4 


lii 2. Tf 
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Br. Te- 2. Tf a Man holds of the King as of his Crown of the Honour ar 
8 Berkhamſtead, this is a Tenure in chief. 21 E. 3. 4x. b. nk. 


Cites 8. ' 
That in Ward the Prince counted that a Man held of the King in Chivalry as of his Crown, of h 
Honour of Birkhamſtead by Service of Chivalry; and that the King had given the ſame Honour to Th 
and his Heirs Kings of England &c. Brooke ſays, That ſo it ſeems that ſome Honour may be beld in 2 
ite. And yet ſee Magna Charta, that all Honours are not in Capite; for it is not properly in (ap 
Ce where he holds of the King as of his Perſon, and not of the Manor or Hononr. ; — 
Arg Dav. Rep. 59. a. in the Caſe of the County Palatine of Wexford, that the Prince ſhall not br 
the Prerogative of Capite Tenure during the Life of the King. ; 
An Honcur is the moſt noble Seigniory of all others, and originally created by the King, but m; 
afterwards be granted to others. Co. Litt. 108. a. J 


It is a Te- 3. [So] if a Pan holds of the King as of his Honour of H. by the 
— ack Service ot Render of 108. ad Wardam Caſtri Dover, this was a Te: 
Rehe nure in Capite. This appears by the Writ of Livery in the Regi 
Knig Nilter 
Service ; and 296. b. Which ſee allo in Fitz. Ia. 225. E. and there 256. A, Fitz 
ir may be obletves upon the Mrit this to be a Tenure in chiet. 


that in An- 
cient Time he ſhould guard the Caſtle; and that now the King has taken the Rent for the ſame, and 
yet the taking the Rent does not alter the Nature of the Tenure. Quzre. F. N. B. 256. (A) 

A Manor was held per Redditum 8 f. 1 d. ad Hardum Caſtri de Dover &c. Reſolved that this i; ; 
Socage Tenure. Litt. Rep. 47. Trin. 3 Car. C. B. Stevens v. Holmes. | | 


4. In Time of E. 2. a Man held of the King in Capite ut de Honore 


Abbathiæ Mariæ. This appears by the Mrit in Fitz. Na. 256. a, 
Some Ho- 5. There are 4 Honours, of which Land being holden, they are Te. 


8 nures in Capite, that ts to fay, they ſhall ſue Livery, and the King 
Pate of Pe- ſhall have the ſame Prerogatives by them as by other Tenures in 
verel, and of Chief of his Perſon, and thoſe are Bononia, Haggonerr, * Peverel, 
others. Br. and Parcel of Dover, and the Courſe of the Court of Wards i 
Livery, b agreeing herewith for thole at this Day. Co, Litt. 77, for all er 
{5s kept Dover. But there is mentioned alſo the Honour of + Raleg); 
* Ir was hit ire 34 DD. 8. S, 330. Brook cites 3 E. 3. Rot, 2. In the Ct 
— ac” chequer, that this is not Tenure in chief. | 
cordingly. | 

Ley. 53. Trin. 17 Jac. in the Court of Wards in Churche's Caſe, for the Manor of Wood Mortiner 
in Eflex ; and there ſaĩd that this Honour of Peverel (there call'd Penerel) was call'd and known by 
the ſeveral Names of Hatfield Peverell, ſometimes Peverel London, and ſometimes the Honour of Hatfell 
Peverel of London; but that all was in Truth but one Honour, and not diverſe. 

+ It was found that a Man held of the King in Chivalry in Gapite, as of his Honour of Raylegh ; and i 
was taken to be no Tenure in Capite, but Tenure of the 2 and therefore the Heir ſhall have Ouſer 
le Main of his other Lands, which ſhould not be if it had been in Capite ; for then the King ſhould 
have all in Ward by his Prerogative. Br. Tenures, pl. 94. cites 3 E. 3. Rot. 2. in the Exchequer. And 
ſuch another Matter there 5 H. 6. Ro. 4. Ex parte Remembr* Theſaurarii; But other iſe it is, i tir 
Honour be annexed to the Crown ; for then the Honour is in * And Anno 11 H. 7. the Honour af 
Raylegh was annexed to the Crown, therefore now this is in Capite. But obere the King gives Land u 
hold of him by Fealty, and 2 d. pro omnibus Serviciis, this is Socage in Capite ; for it is of the Perſon of the 
King. I if it was to hold as of the Manor of B. Note the Difference. Br. Tenures, pl. 94. cies 
33H.8. | 


There ia 6. So a Man may hold in Capite as of the Dutchy of Lancaſte, 
mane Which is a County Palatine. Co. Litt. 77. 

1x IS 7 Jt a Ban holds of che King, as of his Principality of Wales, dy 
dhe“ Service of going into the War of the Prince at the Charges of the 
r Prince, this is not any Tenure in chief, + D. x7. 18 El. 344 3. 

een the | 

Caſe of the Principality of Wales, 17 El. 345. a. and the Cafe of the County Palatine; for where befor 
the Subjection of Wales to the Crown 35 England, a Man held Land of the Prince of Wales by 
vice to go in his War; this was not Tenure of which the Common Law could take Notice; thi 
Principality of ales was not governed by the Common Law, but was a Dominion by itſelf, and had its prope 
Laws and Cuſtoms : And for this Reaſon when this Country was reduced under the Subjection of th! 
Crown of England, ſuch Tenure as was of the Prince of Wales, could not become a Capite Tenure 
the 15 of England. But _ County Palatine, as well in Ireland as in England, c original!) * 
cel of the ſame Realm, and derived from the Grown, and was always governed by the Lacvs of England, * 
the Lands there were held by Services aud Tenures, of which the Common Law took Notice, 99 


9 ” 


* * 


*** 
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and had a ſeveral J uriſdiction and Seigniory ſeparate from the Crown; and therefore the Tenure in Ca- 
10 the County Palatine, is of the ſame Nature with the Tenure in Capite of the King, and ſo being come 
P Crown, ſhall be Tenure in chief of the King, as it was before of the County Palatine. And the 
* 1 of this Difference appears fully in 19 H. 6. 12. Reſolved per Cur. Dav. Rep. 67. a. Trin. 9 
* in the Exchequery the Caſe of the County Palatine of Wexford. 

n D. 244. b. 345. Ap-David's Caſe. _—=S. C. cited D. 359. b. Marg. pl. 3. and that it was only a 
Nawe Tenure ——S, & cited Arg. Dav. Rep. 59. b. in the Caſe of the County Palatine of Wexford, 
. ſays, See the Statute of Magna Charta, cap. 32. and the Book of 28 H. 6. 11. b. to this Purpoſe. 


s. Ik the King grants Land to hold of any of thoſe ancient Honours Ley's Rep. 
by Knight Service, UND not in Capite, this is a Tenure as of the 10- 7. Paſch. 5 
dur, and not a Tenure in Capite. WaſterCholmiey n that this 2 ed 

ung one Clark's Cale, in the Court of Wards. 7 Car, ſo reſolved en, to be 


per Curiam. 8. C. and 

R it was found 
chat that the Land was held of the Honour of Peyerel by Knight Service, and not in Capite ; and the 
Doubt was, becauſe it appears 29 H. 8. Br. Livery 58. that but Part of Peverel is in Capite ; where- 
oon the Chief Juſtices and Chief Baron Aſſiſtants reſolved that it was a mean Tenure by Knight Ser- 
vice: for the expreſs finding it not to be in Capite, imports the Land to be Parcel of that Part of the 
Honour of Peverell which is no Parcel of the old Honour of Peverell ; And it was decreed accordingly. 


9. Tf a Yan holds of a common Perſon, as of an Honour or Manor Ir ſeems 
by Knight Service, and this Honour Or Manot comes to the King by = is not 

# Eichear, that is to ſay, Attainder #c. or by Purchaſe, or the like, he ef on. 
ſhall hold of the King, 3 the Honour and Manor as DD Jus menc'd in 


ſhall not hold in chief. + ZO I), 8. 44. 27%, 1 El. 168. 18 D. ala⸗ Ancient 
nne 63. Magna Charta, cap. 31. f 29 D. 8. O. 113. * won 


of the King rodefend their Perſons, and their Crown and Royalty againſt Enemies and Rebels. D. 44. 
pl. 23. Gilbert's Caſe, 

* Co. Litt. 108 a. S. P. f 0 

+ Br. Tenures, pl. 61. cites 29 H. 8. S. C. ——Br. Livery, pl. 57. cites S. C. 


10. Ik the King gives Land to hold of him, as of an Honour or Ma- It is all one 
nor, which is not any of the Ancient Honours, this is not a Tenure in —— . 
Capite, D. 30 Y. 8. S. 113. | ng gives 


Land Te- 

nendum de 
nobis ut de Manerio Ec. in Capite, and where the Words are tranſpoſed, viz. De nobis in Capite ut de Ma- 
nero Kc. For when in the Beginning or End it is expreſsly limited to be held Ut de Manerio, the 
Tenure of the Perſon is abundant. 12 Rep. 135. Eſtwick's Caſe. ——- This was held as a Meſne Te- 
nure, and not a Tenure in Capite. Ibid. 136. cites Baron Luke's Caſe. 


11 A Tenure in Capite ought to commence and take its original 
Creation by the King himſelt, and not by any Subject. D. 30 Þ. 8. 
4. 29. [30] For this Tenure, which is created by a Subject, cannot 
by any Means after be a Tenure in chef. 
12. A Tenure in Capite is a Tenure of rhe King as of his Crown, And not 


that is, as he is King, and of his Perſon. Co, Litt. 108. hb 2 
the King, as of any Honour, Caſtle, Manor &c. Co. Litt. 108. a. F. N. B. 5. (K) accordingly, 


and that becauſe the Writ of Right, in ſuch Caſe of its being held of an Honour &c ſhall be directed un- 
0 the Bailiff of the Honour or Caſtle, or Manor. to do Right. But when the Lands are held of the 
King as of his Crown, they are not held of any Manor, Caſtle, or Honour, but meerly of the King as 
King, and of the King's Crown as of a Seignio by irſelf in groſs, and in chief above all other 
Signiories, D. 44. b. Mich. 30 H. 8. pl. 44 S. P Gitbert's Caſe ; and that if Wrlt of Right be 
fought of Lands held of the King in chief, the Writ ſhall be directed to the Sheriff. | 


13. Tf a Man holds of a common Perſon in groſs, as of his Perſon, S. P. Arg. 
2 this Seigniory eſcheats to the 2 (tho* it be by Attainder of oa": Bop. 
ſreaſon) he holdeth [of the] Perſon or the King, yet he doth not hold e of che 
E ie, becaule the Original Tenure was not created by the King, Couory Fe 

p „108. me o 
Wexford. 
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—_ Tenure. Ss 
Br. Tenures, 14. If the King purchaſes a Manor, of which J. S. holds ;, 77 
7 1 0 valry and after the King grants over the 3 J. D. dr 
—S. C. cited the Services of J. S. Nom J. S. holds of the Ring as of his JI 
Arg. Day. (on, pet he thall not hold in Captte, that is to ſay, to ſubject hun tz 
188 the Prerogative of the King of a Capite Tenure, but ſhall hold ” 
of the Coun. he held betore; for the Act of the Ring ſhall not prejudice the Tenar: 
* Hes 29 I). 8. S. 113. | 

O exror 


S. C. cited 15. Ik the Prince, before Quia Emptores Terratum, had created a 


Arg. Dav. 7 | 1 
Arg 35 Tenure of his Perſon, and after had been made King; pet this 18 not 


in the Caſe A Tenure in Capite, becauſe in the Creation it was not a 
of the Coun- in Capite. D. 30. b. 8. 44 30. [3 I] | Cenure 


ty Palatine of 
Wextord, 


Yer the 16. Tf the King Lord, Meſne, and Tenant are, and M 

1 is holds of the King in Capite, and after the Meine dies oe Rel 
che Pleſhal- or is attaint of Felony, or dies, and the King is Heir to him, or ty 
ty is come King 1 the Meſnalty, yet the Tenant thall not hold in Chicf 
in licu becaule this Tenure was not derived from the Crown, but by a 


thereof. Ibid. 
thereof. Ibid. Heine. O. 30. P. 8. 44- 30. [31] 


pl. 169. 29 Eliz. in the Exchequer, the — of London's Caſe. The Meſne held in Chief, andthe 
Tenant by Knight's Service, and the Manor eſcheated by Attainder. The „ was, If the Te- 
nancy ſhouid be holden in Chief. Manwood ſaid, it had been held, That no Tenure in Capite may be, 
unleſs by Creation of the King. 2 Le. 214, pl. 347. Mich. 29 Eliz. S. C. in 3 

Words. 5 | 


the ſame 


17. Tf the King at this Day gives Land in Tail, to hold of him in 
Capite, this Tenure is i Tenure in Capite of the Perſon of the 
King, and not tictbent te the Reveriion, nor ſhall pais by Grant of 
the Reverſion. O. 30. 0. 8. 44. 35. [36] 
He that 18. Magna Charta, cap. 31. any Man hold of any Eſcheat, as of the 
holds of the Honor f Wallinzford, Nottingham, Boloin, or * of any other Eſchets 
e 


1 e which be in our Hands, and are Baronies, and die, his Heir ſhall give none 
Perſon of the Other Relief, nor do no other Service to us than he ſhould to the Baron, if i 


King, and were in the Baron's Hand. | | 

not of any And We in the ſame Wiſe ſhall hold it as the Baron held it; neither ſhall 
Honor, A rn we have, by Occaſion of any Barony or Eſcheat, any Eſcheat or keeping of any 
and Baa of our Men, unleſs he that held the Barony or Eſcheas otherwiſe held of us 


nor, or : "0 
Seigniory ; 7 Chief . 
and it ap- | i . 
pears farther in our Books, that he that holds of the King in Chief, muſt not only bold of the Perſon of the 
King, but the Tenuve muſt be created by the King, or ſome one of the Progenitors, or Predeceſſors, Kings 
of this Realm to defend his Perſon and Crown, otherwiſe he ſhall have no Prerogative by reaſon 
it; for no Prerogative can be annex'd to a Tenure created by a Subject. Note, here is not named the 
Honour of Lancaſter, which was an ancient Honour ever ſince the Conqueſt, which E. 3. raiſed u 
a County Palatine, as in the 4 Part of the Inſtitutes, cap. Duch. of Lancaſter, appears. 2 Inſt. 64. cites 
28 H. 6. 11. per Touts les Juſtices. 1 E. 6. Bro. Trav. 53. Stamford Prerog. 29 b. | 

* This is intended of Common Eſcheats. Br. Livery &c. pl. 58. cites 29 H. 8. Lord Coke iys, 
ſome Queſtion has been made of theſe Words; for ſome have ſaid, that theſe Words are to be under- 
ſtood of Common Eſcheats, as chere the Lord dies without Heir, or where he is attainted of Felony. 5 
where the Lord is attainted of Higb Treaſon, there the King has the Land by Forfeiture of whomſoever 
the Land is held, and not in reſpect of any Eſcheat by reaſon of any Seigntory. And therefore where 
William Riparave, a Norman, held Lands in Fee of the King, as of the Honour of Peverell, 
Riparave forfeited his ſaid Land for Treaſon, and the King ſeiſed ir as his Eſcheat of Normandy. 
this Caſe the Land ſo forfeired was no Part of the Honour, as it ſhould have been, if ir had comes 
the King as a common Eſcheat; for it comes to the King by reaſon of his Perſon and Crown, and there 
fore if he grant it over &c. the Patentee ſhall hold it of the King in Chief, and not of the Honou!. 
And all this is to be agreed ; but yer the Tenants that held before of the Honour by Knights Scl 
cannot hold of the King in Chief. 1. For that they hold not of the Perſon of the King, but of t 
Honour. 2. Becauſe the Tenure was not created by the King, or any of his Progenitors, as has been 
ſaid. 2 Inft. 64, 65. * 

And ſo does Bracton, who wrote ſoon after the Statute, expound this great Charter to exte 
Forfeiture of Baronies for Treaſon, as of the Normans. 2 Inſt. 65. 1 1 

And yet, to make an End of all Ambiguities and Queſtions, the Statute of 1 Ed. 6. was made, v hic 7 
as the Words be, a plain Declaration and Reſolution of the Common Law, Likewiſe the Statute 1 ; 


J 


- - 
, 1 1 * 1 
* — 4 


Tenur E. 21 7 


, obich provides, That where the Land that is holden of the King, as of an Honour, is alicned 
without Licence, no Man ſhall be thereby grieved, is alſo a Declaration of the Common Law. 2 


117 Chapter it appears, that a Subject may have an Honour. 2 Inſt. 65. 


19. Complaint was made at the ſecond Parliament in Anno 1 E. 3. as 
qppears cap. 13, Thar Lands, held of the King as of Honours, were ſeiſed 
tor Fines tor Alienation, as well as if they had been held in Capite, by 
which the King wills, that ſuch Seiſures afterwards ſhall not be made. 
Brooke ſays, And fo lee that ſuch Tenure is not in Capite. Br. Tenures, 

100. 

p 5 In Aſſiſe the Plaint was of an Office, viz. that he held the Uhery 
of the Exchequer, whereof the Serjeanty of C. B. is Parcel, in Chief ot our 
Lord the King. Br. Tenures, pl. 25. cites 8 Aff, 7. Brooke ſays, 
Quod nota, an Office held in Capite. 

21. It is admitted, that a Man may hold of the King in Capite in So- 
cage as well as in Chivalry ; And lo is the Law at this Day clear. Br. 
Tenures, pl. 46. cites 47 E. 3. 26. ; 

22, Note per Bromley, that it is held, That if [ir be found that] a 
Man holds of the King of his Dutchy of Lancaſter, Per que Servitia Fura- 
irres ignorant, it ſhall be taken as Service of Chivalry in Capite as in 
other Caſes ot the King; For Dutchy Land given by the King paſſes 
from the King by Livery of Seiſin, and ſhall be as it had been in Mani- 
bus Ducis. Br. Tenures, pl. 1. cites 26 H. 8. 9. 

23, The King may create a Tenure of him in Chief, if he reſerves it 
to his Perſon and as a Service in Groſs ; But it he reſerves the Tenure as 
of his Manor, Honor, or Caſtle, this clearly is no 'Tenure in Chiet; 
tor the Services are regardant to the Manor, Honor, or Caſtle, and not re- 
ling to the King's Perſon. D. 44. pl. 29. Mich. 30 H. 8. Gilbert's Caſe. 

24, Grand Serjeanty is Tenure in Chief; For tuch Tenure is of none 
but the King. D. 44. b pl. 30. Mich. 31 H. 8. 

25. A Tenure of the King as of his Honor of Glouceſter, whereof two 
Parts came to the King by Deſcent or Purchaſe, and the third Part by the 
Attainder of the late Duke of Buckingham, ſhall not be accounted a Te- 
nure in Chief of the King, as of his Perſon, nor ſhall give Prerogative 
of other Lands to the King. D. 58. pl. 6. Trin. 36 H. 8. ſays, it was 
lo decreed in the Caſe of the Heir of Arthur de Clapton, who was in 
Ward to the King, by reaſon of the ſaid Tenure by Service of Chivalry 
ut de Honore, as above. : i 

26. 2 E. 6. cap. 8. Enacts, That where an Office 2 by theſe Words, This Branch 
or the like, Ouod de quo vel de quibus tenementa prædicta tenentur, juratores is, toons 
pred ignorant, or find them holden of the King, but per que ſervitia pounded, for 
gucrant &c. it ſhall not be taken for an immediate Tenure of the King in Chief, if the firſt 


vu in ſuch Caſes Melius inquirendum to be awarded, as has been accuſtomed Office find a 
OW 7 Tenure of 

O Time. | King, per 
(uz ſervitia &c. yet if, upon the Melius Inquirendum, the Tenure be found of a Subject, the firſt 
Office has loſt his Force per ſenſum hujus Statuti, and need not be traverſed ; and the Melius &c. is in 
Nature of the Diem Clauſit extremum, or Mandamus &c. And this was but a Declaration of the an- 
dient Common Law, as by the Words of the Statute (as has been accuſtom'd of old) it appears; but if, 
upon the Melius, it be found again as uncertainly as before is ſaid, then it is in Judgment of Law a 
Tenure in Capite ; and ſo it was before the making of this Act, and ſo are the Books that ſpeak hereof 
to be intended. But if, upon the Melius, a Tenure be found of the King Ut de manerio per que ſer- 
vitia &c. it ſhall be taken for Knights Service. Co. Litt. 77. b. | 


27. Of ancient Time every Ear/dom and Barony were holden of the Co. Lirr. $;. 
ing in Capite. 2 Inſt. 7. | b. S. F. fays, 


and 5 it was ſo ar 
1 Ar the Statute of Magna Charta, cap. 20. and that the King would not ſuffer them to be divided 


in Chief but that at this Day Earls and 2arons are withour ſuch Earldoms and Baronies of the King 


K k k | 28, The 


_ 
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28. The Queen made a Feoffment of Lands of the Dutchy ont of 13 
Connty Palatine to hold of her in Capite; the Feoffee ſhall hold of ler " 
Capite as of her Crown of England. Per Egerton Solicitor Gen, * 
2 Le. 151. pl. 184. in Caſe of the Lord Howard v. the Town of Wal 
don. Cites 4 Eliz. Pl. C. 223. at the End of the Dutchy Caſe. 

29. A Man ſeiſed of Land held in Capite of the King before the Statute 
of Quia Emprores Terrarum enfeoffed one F. S. of Part of the Demsſyu, 
in Lee, without ſaying any thing more. The Feoffee enfeoffed another 10 buld 
of the Feoffor and his Heirs by the Rent of 11. 6s. 8 d. a Year Pro Oy. 
nibus Servitiis & Deman4is. This Land clearly is not held in Capite and 
the firit Meſnalty is held of che Feoffor, as of the Manor by Service gf 
Chivalry. D. 299. b. pl. 33 Paſch. 13 Eliz. Anon. 

4 Le. pl. do. 43o, lt before the Statute of Weſtminſter 3. the King's Tenant in Ca. 
pl. 169 Fee pite had made a Feoltment to hold of him, ſo as now there is L- 
ne Words, eſne and Tenant, and afterwards the Meſnalty came to the Crown by A. 

tainder &c. It by the coming of the Meſnalry to the Crown, the Seigni. 
ory Paramount be extinct, Then the Tenancy is not holden in Capite; 
Bur it the Meſnalty be drown'd in the Seigniory it is otherwiſe. Some 
held that there was a Difference where the Meſnalty comes to the geigniom 
and where the Scigniory comes to the Meſnalty ; By Manwood Ch. Baron 

Le. 214. pl. 347. Mich. 29 Eliz. in the Exchequer, The Biſhop of 
Loadou's Cate. — But there is added a Quære. 

31. Certain Lands called S. were holden of the Manor of P. by Rent and 
Suit of Court; P. was holden of the Manor of G. by Rent and Sun of Cum; 
The Manor of G. came to the Crown by the Statute of Diſſolntions ; The 
King H. 8. granted the Manor of C. to F. S. and his Heirs, to hull ly 
Knight Service in Capite B. purchaſed the Manor of G. and atterwards he 
purchaſed the Moiety of the Manor of P. and the Lands called S. Af. 
rerwards B. died, and the Lands purchaſed by him deſcended to his Son, 
who purchaſed the other Moiety of P. and atterwards enfeoſſed C. ot 
the Lands called S. Ir was reſolved in this Caſe, that the Lands called 
S. were held in Capite by one intire Knights Fee. Mo. 729. pl. 1015 
Paſch. 38 Eliz. Refolved by Popham and Anderton, Ch. J. Cre 
well's Caſe. , | 

32, It was found upon a Diem clauſit &c. that F. S. held Bl. Ace of 
A. and alſo Wh. Acre of 55 Elis. as of her Manor of V. by Fealty and 35. 
Rent, but Per que alia Servitia ignorant. Upon a Melius Inquirendum, it 
was found, that F. F. held Wh. Acre of the late Queen by Knight Service. 
Hobart Ch. J. and Tanheld Ch. B. reſolved, that Wh. Acre upon both 
the Inquiſitions ſhould not be conſt rued to be held of the late Queen by 
Knight Service in Capite, but only by Knight Service, as of a M:ſit 
Tenure, as of her Manor 2 V. and decreed accordingly. Ley. 50, 51. 

Trin. 13 Jac. French's Caſe. ö 5 5 
Jenk. 298. 33. It was found by Inquiſition, that J. S. died ſeiſed of certain Land, 

; 57-*. Er quod tenentur de Domino Rege ut de uno Groſſo, per vigeſimam — 
the King unius Feodi Militts. This was ruled by Hobart Ch. J. and the Ch. Baron, 
Per Servitium Abſente the Ch. Juſtice, to be a Tenure by Knight Service in Chiel. 
Militare in All Tenures in Chief are in Groſs, and the Words (ur De uno Groſſo) ate 
2 is a ſcarce of any Senſe, but of no certain Senſe at all in Law, and fo ſtand 

ene as void. Hob. go. pl. 123. Hill. 13 Jac. Spathurſt's Caſe. 


Groſs. — 
An Office Yo 
found, Quod tenet de Domina Regina per Servitium Militare, generally, and Brooke, Saunders, Grit- 
fin Attorney, Stamford and Dyer, thought it ought to be traverſed, in as much as it ſhall be n. 
tended the beit for the Queen viz. a Tenure in Chief. D. 161. b. 162. pl. 47. Anon, 
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) In what Caſes the Law will create a Tenure in 
Capite without Reſervation. Of whom. 


. T F the King grants Land without expreſſing any Service, this is 
in Capite. 29 D. 8. S. 113. 


3 | 
2, Tf the King grants Land to hold of his Perſon, this is in 
zapite. f 
on” if he grants to hold of him, thts ts of his Perſon, and fo in 8 
Capite. 29 D. 8. 113. Da 1. 66. b. . 
Br. Livery, pl. 57. Cites 8. C,—S.C.cited Arg Dav. Rep. 66. b. in the Caſe of the County Palatine of 


Wexford lf the King infeoft others to hold of him, they ſhall hold as of his Crown in Chief, 
per Fiached. Br. Tenures, pl. 9. cites 47 L. 3. 21. 


4 Jf a Count Palatine (who has Power to create Tenures in see (L. 

Capite of himielf, by Grant of Jura egalia) grants Land to hold of P“ “ 
his Perſon, this 15 not a Tenure tn Capite ; For tho' he has ſuch 
awer, pet his Perion is nat changed. Contra Davies x, County 
iJalattae, 66. the principal Matter. 
J. It the King purchates Land which is held of another, all the 
Seigmories by this are extinct, and it the King grants ir to another 
to 4 ot him he thail hold as of his Crown in Chief. 47 E. 3 
21. D. 

6. When an Honour is ſeiſed into the Hands of the King, if a Manor Br. Tenures, 
held ot the Honour falls to him by Eſcheat, as of a Common Eſcheat, pl. EE” 
he aliens ro hold of him, he [the Alienee] ſhall hold by the ſame Ser⸗ 
biens as it mag heid before of the Honour, 47 E. 3: 21. b. 

- Bur when an Honour is ſeiſed into the Hands of the King, and Br. Tepures, 
Manor comes to the Ring by Forteicure of War as his Eſc of pl * Som 


Noandy and Others, which is by Reaſon ot his own Perſon, and P -; *** 
If ts __ and enzons another, he ſhall hold of him in Chief. 47 E.3. quod nullus 
21, | dedixit. 


** — „* 


NJ) Tenure by Knights Service. Vat Eftate may be See (0) 
held by Knight Service. 


. A Man map leaſe Land for Life to hold by Knight Service. 
25 E. 3. 47. admitted, (and it ſeems that the Leiſee ſhall do 
the Service ofa Knight) but his Heir ſhall not he in Ward. 

2. Lands in Garze/kind are held in Socage and not in Chivalry. Br. 
Tenures, pl. 72. cites 9 H. 3. and Firzh. Preſcription, 63. 

3. It, betore the Statute of Quia Emptores terrarum, a Man bein 
ſeiſed if one Acre of Land, leaſes the ſame to a Stranger for Life ; and atter- 
wards grants the Rever/zont in Fee unto another Stranger, to hold f him and 
his Heirs 27 Knights-Service, this is a good Tenure ; but the Grantor ſhall 
* tor the Services, during the Life of the Leſſee &c. Perk, 

4. It before the Statute of Quia Emptores terrarum, a Man ſeiſed of one 

de of Land Jeaſes for Life, and afterwards releaſes all his Right therein 
'" tbe Leſſee, to have and to hold unto him, and his Heirs &c. or confirms 

e Eſtate of the Leſſee, ro have and hold the ſame to him and his 

Heirs, 


220 | Tenure: 


Heirs, to hold of him by Knights-Servite ; the Releaſor may diftrain ff 
ſuch Services, or any of them in the Land whereof the Leaſe, Rele, 1 


or Confirmation was made, as often as the ſame ſhall be behind & 
Perk. S. 659. 8 5 


* 


„Calle. (O) Knights-Service, * Caſtle-Guard. How it is to he 


yo is a 

ervice due to 

the King only. done. 
Which 1s 

originally 


true, becauſe MIA Charta, cap 20. Nullus + Conſtabularius diſtringat al. 


no 20 Jon quem Militem ad dandum Denarium pro Cuſtodia Caftri f 


or Fort in ipſè eam facere voluerit in propria Perſona ſua, vel per alium probum ho. 
the King- minem faciat, 11 ipſe eam tacere non poſhr hy and racionabilem Cauſam 
dom with- Et [11] nos ad duxerimus vel miſerimus eum in Exercitum, fir Quietus de 
34 . Cuſtodia Caſtri ſecundum Quantitatem temporis quo per nos tuerit in 
— gut Exercitu de Feodo pro quo fecit ſervitium militare in — 


in Caſe the 
King grants a Caſtle, with all the Liberties belonging to it, unto a Subject, he grants Caſtle- guard al 
if there be any ſuch Service due unto it; and for this Reaſon this Service may as well belong to a Sub. 
ject as the Right of a Foreſt. It is a Service conſiſting in Fortifying and Defending any Cattle of the 
ing's, or another Lord's, as often as the Feodary ſhall require. And this is properly Knights-Sercic 
when it requires the Perſon of the "Tenant ; but when it is converted into a certain pecuniary Muld, Pay. 
able every Year for the Fortifying and Guarding of a Caſtle, it is alter'd from the Nature of Knights 
Service. Cowell's Inſtitutes, 2 Lib. Tit. 3. S. 4. 1 


+ Conſtabularius is taken here for Caſtellanus. See 2 Inſt. 33. cap. 19. 34. cap. 20... This Ad 
(conſiſting upon 2 Branches) is declaratory of the Common Law. The iſt, That he, that held by 
Caſtle-guard, viz. to keep a Tower, or a Gate, or ſuch like, of a Caſtle in Time of War, mizbt 4 b 

either - himſelf, or by any other ſufficient Perſon for him, and in his Place. And ſome hold by ſuch Ser. 
vice, as cannot do it in Perſon, as Mayor and Commonalty, Dean and Chapter, Biſhops, Abbots 80 Infant. 
being Purchaſers, Women, and the like, and therefore they might make a Deputy by Order of the Com- 
mon Law. If 2 Jointenants hold by ſuch Service, if one of them perform, it is ſufficient. 

2dly, If ſuch a Tenant be by the King led, or ſent to his Hoſt, in Time of War, the Tenant is er- 
one and quit of his Service for keeping of the Caſtle, either by himſelf, or by another, during tle 

ime that he ſo ſerves the King in his Hoſt ; for that when the King commands his Service in his Holt, he 
diſpences with his Service, by realon of his Tenure, for that one Man cannot ſerve in Perſon in : 
Places; and when he ſerves the King in Perſon in one Place, he is not bound to find a Deputy in the 
other; for he is not bound to make a Deputy, but at his Pleaſure ; and this is alſo declaratory of the an- 
cient Common Law. 2 Inſt. 34. cites Co. Litt. 111. 121. 


* Tho' Lit- 2. They which hold by Caſtle-guard, viz. to guard a Tower of their 


tleton ſpeaks 5 N 
of Enemies, Lord's Caſtle, or a Door, or a Bridge, or a Sconce, or ſome other certain 


yet it ſeems Part of rhe Caſtle, upon reaſonable Warning given by the Lord, or ſome 
that to keep Other for him, that * Enemies will or are come into England, huld by 
a Caſtle, in Kjght-Service, and yet they hold not by Eſcuage, nor ſhall pay Eſcuage. 
Time ot In- itt. S. 111. & Co. Litt. 82. b. '83. 26 


ſurrection 

and Rebellion, (tho', in Propriety of Speech, Rebels are no Enemies) is a Tenure by Knight-Service 
Co. Litt 83. a.— If the Caſtle be wholly ruinated, yet the Tenure remains by Knights-Service; and. 
it goes in Benefit of the Tenant, as to the Guarding of the Caſtle, until it be rebuilt. Co. Lit, 
1 


3. By the ancient Cuſtom none but a Knight might be charged with the 
Guard of a Caſtle belonging to the King; for the Letter of this La 
mentions only ſuch; and therefore to hold by Caſtle-guard is a Tenwr: 
Knights-Service. And it ſeems, that Rent for Caſtle-guard originally 
was conliſtent with Knights-Service, and that ir was not annual, but 
promiſcuouſly Knights might either perform the Service, or pay Rem 
in lieu thereof; and upon Occaſion did neither, if the King feat them 
into the Field. And laſtly, that a Knight might either do che oy 
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his own Perſon, or by his Eſquire, or another appointed by him 
cherero. Bacon of Government, 267: 2 


(P) Tenure by * Knights-Service, What. [ 4nd what see F a) 


this Service 


counted in Law able, till the Age of 21 Years. Therefore, during their Minority, the Lord ſhall 
kave Caſtody of them ; not for Benefit only, but that the Lord might ſee, that they be in their young 
Years taught the Deeds of Chivalry, and other virtuous and worthy Sciences. Co. Litr. 75, b. 

There was no certain Sort of Profit aroſe by Lands held by may Service; for they were not for 
the King's Proviſion, but his Defence. Theſe were to attend the King in Arms, according to the Ar- 
ray that was made on every Expedition; and whoſoever fail'd in coming, or rendering hisQuota of Men 


doing his Duty. Gilb. Hiſt. View of the Exch. 21. cap. 2. 


+ See Spelm, Gloſf Verbo Drenches, Drengus, Drengagium, which Words he ſays gave him great 
Perplexity a long time. 


2, A Foreign Service tg KRnight-Service. ) Y. 4. 19. b. S. P. Br. 
| | | enure, pl. 
12, cites 8. C. But Brooke ſays, he wonders that reg Service is Service of Chivalry, unleſs the 
next Lord holds by Servitium Militare of his next Lord. he: 

It is call'd Servitium Forinſecum, quia pertinet ad Dominum Regem & non ad Capitalem Dominum ni 
cum in propria Perſona profectus ſuerit in ſervitio, & niſi cum pro ſervitio ſuo ſatisfecerit Domino Regi, 
&c. idco forinſecum dici poteſt, quia fit & capitur foris ſive extra ſervitium, quod fit Domino capitali. Co. 
Lit. 69. b. cites Bract. Lib. 2. 36.8. P. And it is alſo call'd Regale Servitium, quia ſpecialiter 
pertinet ad Dominum Regem. Ur fi dicatur in Carta, faciendo inde forinſecum ſervitium, vel Regale 
ſerritium, vel ſervitium Domini Regis, quod idem eſt, &c. And another ſays; Er ſunt quædam ſervitia 
forinſeca que dici poterunt Regalia yuz ad ſcutum præſtantur, & inde habemus ſcutagium, & ratione 
ſcuti pro feodo milirari reputatur &c. So as in reſpe& of him that does it, it is call'd Servitium Militis; 
but in reſpect of him for and to whom it is done, viz. to the King, and for the Realm, it is call'd Ser- 
vitium Regale, or Servitium Domini Regis, &c. Co. Litt. 7 4. b. 75. a. 


— * was levied of a Knight's Fee, 5 E. 3. 213. 16 E. 3. 
let 655. | 

4, 11 . 3. among the Rolls in the Tower of London Rot. 13. 
illicimus de Gerdelleg petit verſus G. Man ertraneum, feodum 
umus militis cum pertinentiis in S. The Detendant pleaded Re- 
(overy of the Adyowſon, which once appertain'd to the ſatd Land, 


85 which the Oemandant acknowledged. And therefore, becauſe | 
mandant petit * dimidium teodum cum perrinentiis, nulla fatta * Fol. 506. 


Ctceptione de advocatione illa, Conſideratum eſt quod Defendens I. 


non reſpondeat ad hoc Breve, & ipſe ſine die #c, and the Plaintiffs 
u Pilericordia. | 


Vide Dower, x62. 196. x65. adjudged that Writ of Dower lies 
nigats Fee. | | 

6, Þ. 12. E. 2. Brief 184. by Berr. In ancient Times, at the 
12 Law, a Man ſhould babe Præcipe quod reddat of a Knight's 


. 7+ 3E. 1. B. Rot. 10. A. queritur de B. quod cum ipſe teneat de 
Iplo 2 Carucatas terre in Coningron, per Homagium, & per Servitium 
Militare unde 12 Carucatæ terræ faciunt unum feodum militis pro omni 
e And H. 5. E. x. B. Rot. 2, unde 22 Virgatz terre faciunt 

um militis. Bilde my Banuſtfirt Regiſter bound with Magna 


Charta, 


7. | G pl. 17, —— 
Writ lay of it.] e, 

8 ; monly call” 
i, IMengagium eff certum Servitium, but notRnight-Setvice, in our Books 
5 D PD. 6. E. 1. B. R. Rot. 7. adjudged againſt Robert de ze ge 
Inſula, per 8 Juſticiarios præcipuos 4 plurtmos altos de concilto or Servitium 
Regis. Militis. And 


was created and provided for the Defence of the Realm, to perform which Service the Heirs are not ac- 


according to his Tenure, his Lands were originally liable to be ſeiſed into the King's Hands for not 


nn 


4122 Tenure. 
TCTbͤharta fol, 2. There is a Writ Quod clamar renere de ſe per ſer, 


tium unde tot Carucatæ terræ, vel tot Hide terræ, vel tot Bovatæ ter. 
ræ, vel tot Virgatæ, terræ faciunt feodum unius militis. And ſee the 
printed Regiſter, fol. 2. que ſolebat eſſe ſuch Writ 

Ld. Coke. 8, Tr. 1 E. 2. B. R. Rot. 59. Lincoln, It is ſaid in Pleading, 


ft - ky 3 Quod 48. Carucatz terræ faciunt feodum unius militis. 
1 


ty of Opinions concerving the Contents of a Knight's Fee, viz. How much Land goes to the Lively. 
hood of a Knight. See Co. Litt. 69. a. where he treats largely of this Matter. FEM 


9. A Knight's Fee is not accounted according to the Quantity ot 
Value of the Land, but according to the ancient Feoffment and Refer. 
vation; for of the ſame Land in Quantity or Value map be reſerved 
one or two, or more or leſs, Knight's Fees. Vide 14 E. 2. Liber 
— Parlfamentorum, fol. 91. Contra Co, ge Lowe 124. 
Brady Hiſt. 10. See the Summons to be made of Knights ts always Quoc 


of Englind : : ; lirka ! 
6:5. © the. Omnes qui habent 20 libratas Terre, vel feodum unius Milicis integrum 


Reign of I valens 201. per Annum &c. by which it appears that there may be a 
3. fa 


132 het Knight's Fee, which is not of the Value of 20 l. a Bear. 

all t e- 5 
riffs of England were amerced each 5 Marks, becauſe they did not diſtrain every one that had 101 
Year in their ſeveral Counties, to come to the King and be knighted ; but they obtain'd Reſpite of the 
King, according to his Writs to them directed. 


22. In the Treaſury with Paſter Bradſhaw in the Bag of Ce 
nures there is a Roll, whereof the Title is De teodis Milirum & pur. 
tibus Feodorum, unde Johanna de Bohun Comitiſſa Hereford dota 
fuit 5 Junii 48 E. 3. In which Roll every Fee, and the Value ther: 
of, is itt down whereof ſhe was endow d, where it appears that a Yan 
holds ſometimes by 2 Fees Land of the Value of 10 l. and ſomettines 
of the Value of 151. and ſometimes more and ſometimes dels, 
and oltentunes by a Fee Land of the Value of 51. and this 
is for the moſt Part, and according to this Rate, and rare 
ly by more, but no Certaint accorving to the Value. 

12. 'Talis tenet dimidium Feodum Militis vocatum Bacons in London 
de hæreditate Mountfichit qui tenet ulterius de Rege, thts ſhall be in 
tended the Service of a Wotety of a Knight's Fee, if no other Ce 

| - nure be exprelsly made and found. D. 16 El. 329. S. 15. | 
Bract. Lib. 13. Si dicatur in Charta facfendo inde * forinſecum Servitium, vel 
43 6 Regale Servitium ſive Servitium Domini Regis, quod idem eſt ſecundum 
36. . —modum Feotfationis, ſcilicet, quantum pertinet ad Feodum unius Mili 
* Forinſe- tis, vel duorum in eadem villa, vel de eodem Feodo, vel ad Scuragium 
cum Servi- 100 8. 2 Marcas, vel 3. &c. Sed fi dicatur Reddendo inde per Annum 


pune gs wg tantum, & faciendo tales Sectas pro omni Servitio, excepto regal 
which Fa Servitio, vel lalvo forinſeco, runc videndum erit imprimis fi Feodum 
Donor held il lud in ipſa Donatione torinſecum debuit ab initio vel non, ſi autem nul- 
the ſame lum debuir ab initio, nec fit certum forinſecum in Charta expreſſun, 


8 Fes ld. . 2 5 nec peti poterit propter incertitudinem. Bratton 
Perk. S. 6 ; [ + Ol. 36. 0, itt. 75. 
—"Servitia 14. A Han may give Land to hold by leſs Service than he him 


dici poſſunt ſelt holds, ur ſi ipie teneatur ad forinſecum Domino & Feoffatori ſuo te- 
forinſeca, nens ipſe ou alium inde ulterius Feoffare fine forinſeco. Brat, 


quia perti- U f | 
a Do- ib, 2. fo + ZI. b. ca + 7. S. 3] * 
FRAN 15. Bracton, ub. 8 fol. 77. b. Servitium forinſecum, quod dic. 

Fol. 507. tur Regale, & quod pertinet ad ſcutum & Militiam ad Patriæ delen- 


hee eg ſionem. cdp. 35. S. 1.] 


gem, & non ad Dominum capitalem, niſi cum in propria Perſona profectus fuerit in Servitio, vel niſi cun 
pro Servitio ſuo ſatisfecerit Domino Regi quocunque modo & fiunt in certis temporibus, cum us : 
neceſſitas evenerit, & varia habent Nomina, & diverſa. Quandoque enim nominantur forinſeca, yl 
ſumpto vocabulo quoad Servitium Domini Regis, quandoque Scutagium, quandoque Servitium Domi 

Regis, & ideo forinſecum dict poteſt, quia fit & capitur foris, ſive extra Servitium, quia fit roo” 
capitali: Item Scutagium, quia talis præ ſtatio pertinet ad ſcutum quod aſſumitur ad Servitium Mill 
Bract. 36. Lih. 2. cap. 16. S. 7. | — 3 ws, 16 pill 


- 
* 2 * 
— ah 2 2 44 a 2 - 
* a 


Tenure. 223 


16. Hill. 8 E. r, Rot. 64. b. Diſtringas pro Homago & Relevio, If there be ; 
& pro Servitio forinſeco quantum pertinet ad unum feodum Militis. ook 


Knights Service, and the Tenant gives the Tenancy in Tail Faciendo forinſecum Servicium quantum 
1d candem Terram pertinet, by the Words the Donee ſhall hold of the Donor by Knights Service &c. 


Jenk. 8.634. | 
17. Time of E. 2. 88. b. there is pleaded a Gitt in Fee of Land, 


Tenendum libere pro Homagio & Servitio, & per forinſecum Servitium, 
cilicet, ad Scutagium 20 8. quando venit duos ſolidos & unum qua- 
drantem & ad plus &c. 
13. 31 E. 1. Rot. Finium, M. 9. Per ſorinſecum Servitium Cor- He that 
nagii, he was in Ward. holds by 


; : 2 2 Cornage 
holds by Knight Service. Co. Litt. 69. b Litt S. 156. is, that it is faid that in the 


Marches of Scotland ſome held of the King by Cornage, that is to ſay, to wind a Horn, to give Men 
of the Country Warning when they hear that the Scots, or other Enemies, are come, or will enter 
into England, which Service is Grand Serjeanty. But if any Tenant hold of any other Lord than of 
the King by ſuch Service of Cornage, this is not Grand Serjeanty, but it is Knights Service. 


19. The Statute 1 E. 2. [S.3.] is, That he who holds Lands fn * See Co. 
Solage of other Manors than of the Wanors of the King doing no ir 65. 74. 
reign Service, the Rolls of the Chancery ſhall be ſearch d, and it 
ſhall be donc as before. By which the Statute implies that he is not 
competlable to be a Knight. (And by * Foreign Service is intended, 
as it ſcems, Knight Service. Þk 

20. Capitula Eſcaettiæ in Magna Charta, fol. 163. Item ſi Religioſi (O pl. 14. 
rel Eecleſiaſticæ perſonæ a Conqueſtu Angliæ aliquas Terras ſeu aliqua 
Tenementa de Servitio militari, vel aliquo alto Servitio in defenſionem 
Regni onerata acquiſierunt, quis remanet oneratus de illis Servitiis forin- 
ſects & de cujuscunque Feodo ſunt &. | | 

21. Tf a Man gives Land in Tail, rendring Rent & faciendo forin- See(G) pl. 3 
ſcum Servitium, in this Caſe he ſhall have both, becauſe all is one 
Service, Bellowap incerti Temporis 123. by Keble, 

22. In the Book ofthe ancient Charters of the County of Corn- A b pe F 
wail, there iS in 31 Charter a Feoffment of Land rendring 12 d. Tant b, 
Rent tor all Exactions, Salvo Servicio Domini 17 torinſeco quantum Knight Ser- 
pertinet ad quinque acras Iiberæ Terræ de Feodo ſuo. And there in the vice, and the 
46th Charter, the Prior of Bodmin gave to Richard Earl of Torn- TH does 
wail ; Acres, Faciendo de eiſdem tribus acris Ingeramo de Bray, & hæ- fis ns 


redibus ſuis Regale Servitium quantum pertinet ad prædictas tres Acras. Tail to hold 


and there in the 160th Charter, John de Gateſden gave the Manor of him by 

b Lerky to the Eari of Cornwall, Reddendo Annuatim 2 Calcaria J. D for all 
deaurata, * Salvo etiam fibi & hæredibus ſuis Serv itio forinſeco debito & Konya ef cn 
conſueto pro omni Servitio. ſervicio, in- 

| | f this Caſe 

this Salvo ſhall make the Donee to hold of the Donor by Knights Service, and yet the ſame was not 
n tie Donor before, but the Donor was chargeable with Knights Service for the ſame Land unto him 
of whom he held it. Perk. 8 650. 


23. Some held by Cuſtom to pay but the Moiery, or the 4th Part of Lit. S. 98. 
the Sum at which Eſcuage was aſſeſs d by Parliament; and becaule the 
Fcuage which they ſhould pay was uncertain, they held by Knights Ser- 
nee. Hawk. Co. Litr. rm . 

24. Tenure by Cornage, if it be of any other Lord than the King, is 

night Service. 2 Init; 9. cites Litt. S. 156. | | 

25. Every Tenure by Eſcuage is a Tenure by Knights Service; but every 
Tags that holds by Knights Service holds not by Eſcuage. Co. 

itt. 6g a, 6 | 1153 
„26. Sir Rich. Rokſley Knight did hold Lands at Seaton by Ser- 
JFanty to be Vantrarius Regis, that is to be the King's Fore- footman 

0 | when 


= 


| 
| 
| | 
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when the King went to Gaſcoigne, Donec peruſus fuit Pari ſolearum Pre. 
cii 4 d. that is, until he had worn out a Pair of Shoes of the Price of 49 

And this Service being admitted to be performed when the King ＋ 
Gaſcoigne to make War, is Knight Service. Co. Litt. 69. b. 

* Eſcuage, ) Tenure by * E/cuage; 

28 | 

was & Ope- : 1 a 

ann Scuage was due, if the King had gone a Voyage Royal into 

Service. Scone Wales. Fitzh. Na. 83. f. 5 E. 1. Rot, Sciitagii, 


held by the And 6 E. 1. Rot. Clauſarum Memprana 2. 20 E. 
Service of a | 

11 1. Liber Parliamentorum, 2 E. 1. Rot. Clauſarum Membrang , 
Knight's It appears by an Inſpeximus, that there was an Eſcuage Roll in 4: 
Fee, ſome I, 3. Upon a Voyage Royal to Wales, / E. 1. Clauſaurum Mem 
by 22 brana 9. a Writ is directed to the Trealurer and Barons of the Er 
Knots Chequer to cauſe Elcuage to be levied in all Counties, and there in 
Fee; And the End it is Secundum quod hujuſmodi Scutagium pro aliis Exerciti. 
when the bus Walliz in caſu conſimili levari conſuevit. 10 E. 1. Rot, Matei 


= made a falli, the Names of thoſe who did their Services and that paid ther 
09% Fines, 14 E. 2. Liber Parliamentorum, the King demanded El 


Sd land oe Cuage of the Bears of the 5. 10. 20. 32. 34 E. 1. and 4 E. 2, for the 
ſubdue the Mars of Males and Scotland. 8 E. 2. Rot. Finium Memb 1 
Scots, he Commiſſion to levy Eſcuage for the Bears of the 28. 34 c 31 E. 1. 


en Rot. Scutagu de 1. Ulque 12 E. 2 for the Elcuage of the 34 E, 1 


Fee ought | 
tobe with the King 40 Days well , for the War; He that held by Half a Knight's Fee ought 
be with him 20; and thoſe that held by more or leſs, ought to be with him more —_ or fewer, in 
the ſame Proportion. And one might hold to ſerve the King in his Wars in other Countries, as vell 
as Scotland. Hawk. Co. Litr. 111, 112.——+-5. P. Cowel's Inſtitutes, 2 Lib. Tit. 3. S. 5. 
When ſuch as held by Knight Service fail'd on any Expedition, in coming or rendring his Quota of 
Men, according to his Tenure, the Puniſkment originally was to ſeiſe his Ay but afterwards this 
Seiſure was chang'd into an Eſcuage, or a Fine, according to the Degree of Failure; but if they ſent 


inſtead of perſonally appearing, they made a Compoſition with the King for not attending in Perſon, but 
ſendin A ary if he did not come at all, then he was afſeſs'd for all the Lands he held, but had no El- 
cuage from his Tenants ; but if he came, and there was a Deficiency in any of his Tenants, he had Ef- 
cuage from his Tenants : This was an Inducement for every Perſon to come or ſend, becauſe he had ro 
Eſcuage at all, unleſs he were there, or ſent; ſo that all the Eſcuage fell on him, and he had no Aid 
over. Gilb. Hiſt. View of the Exch. 21, 22. by 


If the Te- 2. Eſcuage was due if the King had gone a Voyage Royal into 
nure be 19. Scotland. Ancient Tenures, fol. 1. b. becauſe Scotland is ofRight 
£2” Ziver. appendant to the Realm of England, 

niam, Vaſco- —— 


niam, Piftaviam &c. it is all one as the going into Scotland. Co. Litt. 69. b. 


3. 31 E. 1. Rot. Scutagii. There is an Eſcuage Grant entern 

in the Court Rolls of the Heirs of the Earl of Devon, there ate : 

Rolls of Accounts made 9 E. 2. one of the Fees of the Honour of 
Ockhampron, and the other of Plympton for the Eſcuages received of 

the Tenants of the ſaid Honours pro Exercitibus Regis in Seo 

_ ria de Annis.28&4 31 E. 1, : | . 

$9 R.2. 4. K. Edward 3. made one or more Royal Yoyages ine 
The King Scotland, pet no Eſcuage was paid ; But it ſeems this was 
at the Pett- hecauſe Aids were granted to him for this Purpoſe by Parliament; 


— 


. 


Tenure. 225 
"ages made, fallen or chanced within the Realm of England are c., 
oo neD. | Pavment of 


Eſcuage for his Voyage into Scotland, Prynne's Cot. Rec. Abr. No. 40. Co. Litt. 7 2. b. 


| e Pardon of 14 E. 3. cap. 3. Reliefs and Eſcuages till 
tt — Es into Brabant [ were] pardon d; but ſee the Elcuage 
Roll of the County of Lincoln, where an Eſcuage is levied tor the 
poyage of the King ro Scotland, the Bear 1 E. 3. which Roll ts in 
the Exchequer with Maſter Bradſhaw, F 

6. De who holds by Elcuage ought to go with the King in a 
Voyage Royal upon a Rebellion, not | where it] was to conquer that 
which the King had not before 5 E. 1. Rot. Clauſo Membrana 8. 
the Clauſe is ſo expreſs'd, ſcilicet, ro ſuppreſs Elwin the JIrince of 
Wales and other Rebels ; and ſo 5 E. 1. Rot, Scutagit, Memb. 7. 

An Eſcuage was levied tor the Voyage of the King into Scotland. 
E. 2. as appears by 13 E. 2, Rot. Finium MY. 1. Jbidem 16 E. 
2. 13. 

”:3Þ, 3. Eſcuage was granted to the King, ſeilicet, z Barks 
for every Knight's Fee upon the Return of the King our of Britain, 
where he was to ſuppreſs the Rebels and the French. Speed 526. 

9. No Eſcuage is due for a Vopage to Flanders, 25 E. 1. tn the 

Hiſtory of the Monk of Gisburne ; this is contained in a Petition to 
the King by the Commons. 
10. Eſcuane is properly to ſuſtain War between thoſe of Wales and 
Scorland, and not between other Lands, becauſe thoſe ſhall be of 
goht 9 to the Realm of England. Ancient Tenures, 
{0 


„I. U. . 

11. It ſeems that Eſcuage is due upon every Voyage Royal made A 232 
in the Realm for Defence of the Realm. par mo. 
King bimſelf goes to War, as Littleton ſays, but alſo when his Lieutenant, or Deputy of his Lieu- 
tevant. And hat ſhall be ſaid a Voyage Royal ball be adjudged in this Caſe by the Judges of the Common 
Lac, 2 Incident to Eſcuage, —1 not by the Conſtable and Marſhal, or any other; & fic de Simi- 
libus, Litr. 69. b. ; 

There is alſo anether Kind of Voyage Royal, viz. when one * goes with the Kino's Daughter beyond Sex 
to be married &c. For ſuch a Voyage is for the Good of the whole Realm; (for more Profit for the 
Realm cannot be, than to make Alliance with another Nation) but of this Voyage Royal Littleton 
ſpeals not here, but only of the Voyage Royal to War; ſo as there is a Voyage Royal of War, anda 
Vovage Royal of Peace and Amity. Co. Litr. 69. b. 


&. P. Co. Litt. 130. b. and that in ſuch Caſe a Protection Profecturæ may be purchas'd, and caft 
Pendente placito. 


12. Statutum de Religiofis ) E. 1. in Magna Charta, fol. 79. b. in fine 
Statuti, Nos ſtatim per Annum completuma tempore quo hujulmo⸗ 
di Emptiones ec. Terras & Tenementa huzuſmodi capiemus in 
Vanum noſtram aut altos inde fefabimus per certa Servitia nobis 
inde ad Defenſionem noſtri facienda, ſalvis Capitalivus Dominis 
Feodorum itlorum Wardis Releviis # Eſcaetis c altis ad ipſos per- 
inentibus  Servitits inde debitis & conſuetis. | 

13. Yirror of Juſtices, Fol. 2. b. cap. 1 S. 3. of the Remnant 
if the Land they ſhould enfeoff the Earls, Barons, Knights, Ser⸗ 
rants, and others, to hold of the Kings by the Services provided 
and ordained for Oefence of the Realm.. 

14. Capitula Eſcaetriæ in Magna Charta, Fol. 163. Item ſi Relt- Sce (P) pl. 

ll vel Eccleſiaſticæ Perſonæ a Conqueſtu Angltz aliquas Terras 20 
| 1 Tenementa de Servitio Militari, vel aliquo alto Servitio 
in Octenſionem Regnt onerata acquiſierunt, quis remanet oneratus 
in ulis Servicits Fortnſects & de cujuſcunque Feovo ſint cc. 

'5. Tenant for Lite may do Eſcuage ; For it ſeems that Eſcuage does 
"3 Tow to it Homage, but where the Tenant has Eſtate of Inheritance; 


pit, Henant for Life cannot do Homage. Br. Tenure, pl. 68, cites 19 E. 3. 
tz, F ine, 71. | ; 


M m m | 16. As 


8 
” - 
—_— * "Ss 


226 Fenure. 
Me : 2 1 1 
16. He that holds by Homage, Fealty, and Eſcuage, holds by S%.. 
and not by Chivalry. Br. Tenures, pl. 85 CIteS 13 I 4. and nabe 
Avowry, 199. 15 

17. Homage and Knight Service are incident to Eſcuage 
Grant of Services, Eſcuage paſſes with the reſt. Co. Liu 69. 5 TA 
18. Eſcuage is directed by Cuſfom. Co. Litt. 72. b. For Litt. 8 g 
ſays, That ſome hold by ſuch Cuſtom, that if Eſcuage be aſſelſed b. 
arliament to any Sum, that they ſhall pay only the Moiety of 4 
Sum, and ſome only the 4th Part of that Sum. ; 


—— 


ee (R) Eſcuage. Of what Service it is Due. Eſcuage i; 


Fol. 509. . | 
LR not due for any Service of + Grand Serjeanty. 


holds by . 6 
Caſtle Guard | 
. E Conftable of England ought by his Office to go with 

holds by f ing in a Voyage Royal, or otherwiſe he ſhall pay ſting 
Knights And yet this is grand Serjeanty.) 5 E. 1 Rot. Scutagit Yemh,s. 
yer he hal] ADMitted. For there it is enter d that he is acquitted becauſe he goes 
pay no Eſ- in Perſon; And 10 E. 1. Rot, Mareſcalli Memb. 5. he {ent ano 


cuage, be- ther. 
cauſe he 
holds not to go with the mg to War. Co. Litt. 69. b. | 

+ Tenure of the King by Serjeanty to find a Man for the War Ubicunque 1 quatuor Maria is Grand 
Serjeanty ; Per Hanke; For it is Service to be done by the Body of a Man, and if he cannot find x 
Man to — the Service he ſhall do it himſelf ; Quod aliqui Juſticiarii conceſſerunt. Br. Tenure, pl.1; 
Cites 11 H. 4. 72. 


2. So the Marſhall of England ottght by his Dffice to go in the 
Poyage Nopal, or otherwiſe he ſhall pay Eſcuage. (And pet this is 
Grand Serjeanty.) 5 T. x. Rot. Scutagu Memb. 6. admitted, and 
10 E. 1. Rot. Mareſcalli Yemb. 6. 

Fo 74 Io E. L Rot. Mareſcalli Memb. 4. Dimidium Serjeantiz t | 

4- 5 . 1. Rot, Scutagit Memb. 7. All the Biſhops and Abbots, 
finem fecerunt, Or pro quo ſatisfecerunt, and 10 E. 1. Rot. Marel 
callt Memb. 6. Some Abbots and Biſhops are excuſed for Patcanc 
at the Time ; By which it appears that Elcuage is due from B. 
ſhops and Abbots, and they hold their Baronies by Grand Str 


Jeanty. | 
5. The King ſhall not have Eſcuage of ſuch as hold by Grand Ser- 
jeanty, unleſs they hold of him by Eſcuage. Litt. S. 158. 


(S) To be Aſeſſed by Parliament. 


Charta, cap. 
7, was that 


Magna 1. K Ing John in a Charter ordained in this Manner. 


ſcuage : , | ed 
ſhould be taken as it was in the Time of H. 2. But Bacon of Government 276, 217. ſays, that oy uf 
of King John hath ſuperaded hereunto this enſuing Proviſion viz. There ſhall be no Eſcuage 5 

Kingdom, except for the redeeming of the King's Perſon, making of his eldeſt Son a Knight, Mayne 


Marriage of his eldeſt Daughter; And for this there ſhall be only reaſonable Aid: And in 


ä 4 


—————__ 


fs 3 1 8 * 4 * 
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fall the Aids of the City of London be ſer. And for the acting of Eſcuage we will ſummon the 
Archbiſhops, Biſhops, Abbots, Earls, and greater Barons of the Kingdom ſpecially by our ſeveral 
Writs, and will cauſe to be ſummon'd in general by our Sheriffs, and Bailiffs, all other our Tenants 
in Capite, to be at a certain Day after 40 Days at the leaſt, and at a certain Place : and we will ſet 
down the Cauſe in all our Writs ; And the Matter at the Day appointed ſhall proceed according to 
the Counſel of thoſe that ſhall be preſent, altho' all that were ſummon'd do not come. And we will 
not allow * 900 to rake Aid of his Freemen, unleſs for Redemption of his Body, and making his 
«det Son a Knight, and one Marriage for his eldeſt Daughter ; And this ſhall be a reaſonable Aid 
only. — This Is copied out in Gilb. Hiſt. V ie w of the Exch. 12. with a Note and ſome few Additions 
by way of Explanation, in Parentheſes, but as it is mention'd as an Addendum, it may deſerve the 
es Notice as being an Addition by ſome other Hand, and the Introductory Note perhaps not eaſily to 


be ſupported. | 


2. 13 E. 2. Rot. Fintum . 1. Two Marks de Scuto given for 
the Elcuage of 4 E. 2. Jbidem, M. 2. 40 8. de Scuto de tempore 


1 
Hf Albeit Eſcuage uncertain be due by Tenure, yet becauſe the Af. 
ſeſiment thereof concerned ſo many, and /o great a Number of the Subjects 
of the Realm, it could not be aileſſed by the King, or any other but 
by Parliament. And this was by the Common Law. No Eſcuage was aſ- 
ſeſed by Parliament /znce the Reign of Ed. 2. and in the 8th Year of his 
Reign Eſcuage was aſſeſſed. Co. Litt. 72. a. b. 


* — 
— 


(T) Eſcuage. By whom the Service 1s to be done. 


1. L Emes and Abeſſes du the Services always by others. 10 E. 1 Litt.s. 96. 
F Rot. Mareſcalli Memb. 5. S P. and ſo 


of other 
Perſons of Religion. And Ld. Coke in his Comment, pag. o b. ſays, That the Word (Reli- 


gion) is raked largely, vir. not only for regular or dead Perſons, Abbors, Monks &c. but for ſecular 
Perſons alſo, as Biſhops, Parſons, Vicars &c. for neither are bound to go in proper Perſon, 


_ 2. It ſcems by all the Eſcuage and Yartſhalſea Rolls, that all Co. Lic. 
Lay Perſons for the molt part in good Health, ought to do the Service 78. 


in proper Perſon, and not by another. Fan Mad- 


. i F man, Leper, 
a Man maim'd, blind, Deaf, of decrepit Age &c. are not bound to go in proper Perſon. 


3. 10 E. 1. Rot, Mareſcalli Memb. 5. Infirmus facit per alium 
II Umphrevil abſente de Licentia Regis recognovit, & facit 
per J. S. (FL, | 
4, Senerally of right, they who hold by Eſcuage ought to be in 
the Army in Perſon ; and it is not ſufficient to find another to be 
there, Contra, Co, Litt. 79. 
Inthe Exchequer, with Mr. Bradſhaw, there is a Roll which 
1s intitled, Negotia Adjurnata de Scaccarto ad Parltamentum 
Regis apud Karliolum in Octabis Sancti Hillarit, Anno 35 E. Re- 
als, In which there is thus, That Rogerus le Ware, who, upon Sum- 
mons, came to Parliament, and ſaid, That whereas he was ſummon'd to 
5 at Carliſle, 34 E. 1. Perſonaliter cum ſervitio ſuo, He acknow- 
dg d, that he held by Knight-Service, and that he was there ac⸗ 
dording to the Summons, 
8 E. 2. Rot. Finium Memb. 5. Pro Rege de Finibus capiendis 
: Archiepiſcopis, Epiſcopis, Abbatibus, Prioribus, & omnibus Eccle- 
allicis Perſonis ac Mulieribus & aliis debilibus & ad laborandum im- 
porentibus &c. et Servitia nobis facere debent. S | | 
S It there be Lord, Meſue, and Tenant, and each holds of the other by The Lord 
ſcuage, and the Tenant goes a Voyage into Scctland, the Lord ſhall nor ſhall not 


ave Eſeuage of the Meſne. The Reaſon ſeems to be, inaſmuch as there bare EC. 
2 Fuse of his 
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Tenant, un- ſhall be only one Service done for one and the ſame Land ; quere inde, Br 


leſs where Tenures, pl. 89. cites 6 H. 3. & Fitzh. Tit. Avowry, 242. & con. 


po <q no . cordat Nov. Nat. Brev. 


ar in Perſon. Br. Tenures, pl. 103. Cites F. N. B. 33, 84. 


Hawk. Co. 8. If ele be of Land holden by Knights-Service, 4nd 


; | one 
Litt. 113. with the King, it ſuffices tor both, and both ot them cannot be - 


becauſe the pell'd to go; for by their Tenure one Man is only to go. Co. Litt 


Service ori- 
inally re- 70. O. N 2 

erved on 9. If the Tenant paravail goes, it diſcharges the Meſue; for one Tenat- 
the Tenure, cy ſhall pay but one Eſcuage. Co. Litt. yo. b. 

was per- 

form'd. If there be Lord and many ſeveral Meſnes and Tenants, and each holds by ſever] 
Knights Service, if the Tenant paravail of the Land does the Services, and goes with the King in War 
&c. the ſame ſhall excuſe all the other Meſnes; For, for one Land but one Service can be demanded 
viz. to go, or to find a Man to go &c. And ſo the Meſne Paramount here is excuſed, becauſe the 
Service is done by the Tenant &c. F. N. B. 84. (D)-——8. P. Br. Tenures, pl. 103. cites F. N. B 


83, 84. 


10. An Abbot, or Prior &c. that holds Lands by Knights Service, al. 
beit he ought not, in reſpect of his Profeſſion, to ſerve in War in proper 
Perſon ; yet muſt he 7 ws a ſufficient Man, conveniently array'd for the 
War, to ſupply his Place. And if he can find none, then muſt he pay 
Eſcuage, &c. for his Profeſſion does not privilege him, bur that the 
King's Service in his War muſt be done, that belongs to his Tenure, 
Co. Litt. 99. a. 


pry (U) Eſcuage. // ho ſhall have it. 


C3 And ſo 1.F | PDE King ſhall have Eſcuage of thoſe who ought to pay Eſt 
Ward, by age to his Ward. 31 E. 1. Rot, Scutagii Bemb. 2. E. 
reaſon of the Rot. Finium Memb. 17. | 
Vacation of 

Biſhoprick ; and ſo ſhall a common Perſon, if he has Eſtate for Life or Years of a Seigniory. Co. Lit: 


73. b. 


2. Tf the King grants over to another the Cuſtody of his Ward, 
and atter there is a Voyage Royal, che Grantee ſhall not have Eſcuige 
of the Tenants of the Yard, but the King. 

3. 10 E. 1. Rot. pro Scutagio levando Memb. 2. But ther 
9 8 was granted to the Grantee ex Gratia Speciali. And ſo 
emh. z. 5 
4. So the Grantee of the King of his Ward cum Feodis Militum 
& Advocationibus ſhall not have Eſcuage of the Tenants ol tif 
Ward, but the King himſelf. 31 E. 1. Rotulo Scutagit Pen V 
Heure But the King granted this to him De Speciil 
S. P. For he 5. Me who was not with the Kin nor ſent any ole 


in the Bo 
— | _ for him, nor had any lawful Excel for his Iblence, nor had made 


by the De. Agreement with the King for his Eſcuage due to the King, be Hil 
fault of Not have any Elcuage of his Tenants. This appears by all . 
238 Rolls of Eſcuage. Fitz. 83. q. | 

the like himſelf. Hawk. Co. Litt. 113. But if the Tenant goes with the King, and dies in Exercith 
in the Hoſt or Army, he is excuſed by Law, and no Eſcuage be demanded. Co. Litt, 72. b. 


6. If 


— — 


— 
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— 
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6. De, who was wich the King in another place at the Time of the 
Voyage by Command of the King, ſhall have Eſcuage of his Te- 


dun babe Eleriage. 3x S. 2. Rot: Scutagii Bemb. 2 

g. He who was not in the Voyage, nor ſent any one for him, if he If he that 
made a Fine with the King tor the Eſcuage, ſhall have Eſcuage of his one of tha 
Cenants. 10 E. x. Rot. pro Scutagio levando Memb. 3. & Pcbge, 
cemb. 2. for him qui Regi fatistecir pro Servicio ſuo. 31 E 
got. Scutagu emb. 2. 8 E. 1. Kot. Finium Memb. 8. Fitz. Ma. another to go 


Ire. 83. (J) Contra Co. Litt, 72. b. for him with 


the Kin 
&c. then he ſhall have Eſcuage of his Tenants that hold of him by ſuch Service, which muſt e. 


ſed by Parliament Bur if the King's Tenant goes not with the King, then he ſhall pay for his De- 
lt, Eſcuage, and ſhall have no Eſcuage of his Tenants, Co. Litt. 72. b. 


9. Jf the Tenant ok the King in Socage has diverſe Tenants by 
knight Service, he ſhall not have upon a Voyage Royal Eſcuage of 
11s Tenants, if he does not go in the Voyage, or agree with the Kin 
for it; 75 . * 1 ik he goes with the King, or agrees wit 

m. [ + * a + 3. F | 
* 10. 31 E. 1. Rot. Scutagii Memb. 1. Vicecomiti Oranit, Licet 
Servicium dilecti & Fidelis noſt ri Roberti de Veer, Comitis Oxonii, no- 
bis debitum in Exercitu noſtro Scotiæ 31, in Rotulis Mareſcalciæ noſtræ 
de eodem Exercitu non irrotuletur, nec fuerit Recognitum ut eſt Moris ; 
Volentes tamen ei hac vice Gratiam facere Specialem, conceſſimus ei Scu- 
tagium &c. Ideo habere facias de Dono noſtro & hoc Nullatenus omit- 
tas. The like in i1{dem Verbis, except de Dono noſtro. 

11. De who was with the King, tho' he holds of the King but in one 
County, pet he ſhall have Eſcuage of his Tenant in every other County 
of England, 10 E. 1. Rot, pro Scutagio levando, Memb. 3. 

12. The Execurors of him who was the King, ſhall have Eſcuage. 
10 E. 1. Rot, de Scutagio levando, Memb. 3. 

13. So the Executors of him who paid a Fine for the Service. Ibi⸗ 
dem 31 E. x. Rot, Scutagii Memb. r. 

14. So the Executors of a Biſhop, qui habuit Servitium cum Rege. 
Ihldem 31 E. 1. Rot, Scutagii Yemb. 1. 

15. Ik Elcuage be granted, and after the Meſne grants the Ser- 
vices to another, and then Elcuage is levied of the Grantee, he may 
(yy this again of the Tenants, 1 E. 3. 6. bv. 

16. So tf Eſcuage be granted in the Time of the Anceſtor, and levied 


* _ "ih the Heir ſhall have the Eſcuage of the Tenants, x 
5. 3. + 

17. The King or other who has Seigniory for Term of Years, or for Life, 
er has Seigniory ia Ward, or by the Temporalties of the Biſhop, or ſuch like, 
ſoall have Eſcuage, and yet he ſhall not have Homage, Br. 'Tenures, pl. 
103, cites F. N. B. 83, 84. | 

18. The Lords of whom Lands were holden by Eſcuage, ſhould have it 
when atleſs'd ; for the Lands ar firſt came from the Lords, and it is not 
intended that they were given by them to the Tenants, to defend them 
as well as the King. And the Lords might diſtrain for it, or have a 
Writ to the Sheriff ro levy it for them; bur of ſuch Tenants as held of 
the King by Eſcuage, that went not to the War, the King ſhould have 
it, Hawk, Co. Litt. 116, 117. | 


N n n- (Y) Eſcuage. 


” 
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(Y) Eſcuage. Summons. 


1. 19 E. 1. D DT, Clauſarum Memb. 7. in Dorſo, Su 0 
R SCervictt, Mandamus Vobis in Fide & 8 
bus nobis tenemini, quod cum Equis & Armis & tali Servitio, i 
bis debetis, ſitis ad nos apud Northamptoniam ad faciendum Servitium 
veſtrum C. & Nomina eorum qui ſummonentur C. Edmundo Fratri Re 
gis, Johanni Bal livo Archiepiſcopi Eborum &c. ; 
2. 5 E. 1, Rot. Scutagii, Wemb, 8. Breve de Summonitinn 
Quod interſitis cum Equis & Armis & cum Servitio veſtro nobis dehir, 
apud Wigorn tali Die &c. parati nobis cum ex inde proficiſci in Expedi. 
e = _— —_— 15 each, , 
3. Not. Scottæ 5. + 2. throughout. + 24 Memb. 10. Dor 
ſo ſuper Fidelitate. n. _ 
4. See 11 E. 1. Kot. Walliz Memb. 2. in Dorlo, andz in Dot 
ſo, the Banner of the Summons. | 


(J) Eſcuage. Tal. 


1. II it be not inroll'd in the Roll of the Marſhal, that J. S. was 
in the Army, yet it may be teſtified by the King, by a Biſhop, by 
the Chancellor, by the Chamberlain, or other Men of Credit; and there 
upon he ſhall have his Eſcuage of his Tenants, 10 E. 1. Rot. pro 
Scutagio levando, Memb. 3. h | | 
2. 31 E. 1. Rot. Scutagit M. 1. Vicecomitt Oronit, Licet Ser. 
vitium dilecti & fidelis noſtri Roberti de Veer, Comitis Oxon nobis 
debitum in Exercitu noſtro Scotiæ 31 in Rotulis Mareſcalciæ noſtre de 
eodem exercitu non irrotuletur nec fuerit recognitum ut eſt Moris 
Volentes tamen ei hac vice gratiam facere ſpecialem conceſſimus ei Scu- 
tagium &c. Ideo habere tacias de dono noſtro & hoc nulla tenus 
omittas. The like in iiſdem Verbis, except de Dono Noftro. 

3. In the Bag of Tenures in the Exchequer there is a Roll, of 
which the Title is I2egotta Adzurnata de Scaccario ad Parliamen 
tum Regis, apud Karltolum, in Octabis Sancti Hillartt, Anno Beg 
nt Regis Edwardi 35. Where Theobaldus de Verdon fuit Attachiatus 
ad Reſpondendum quare non venit apud Karliolum in quindena Sand 
Johannis cum Servitio ſuo quod Regi debuit in Exercitu Scotiæ, Anno 
34. &c. Et ipſe venit & dicit quod fecit Domino Regi Servitium ſuum 
quod Regi & c & inde vocat ad Warrantum Recordum Conſtabulario- 
rum & Mareſcallorum exercitus Regis, & datus eſt ei Dies de habendo 
Warrantum ſuum ad Parliamentum prædictum. And fo in the fame 
Roll; R ogerus De la Ware attachiatur ad reſpondendum Regi &c. Qu! 
venir & dicit quod tecit Domino Regi Servicium ſuum in exercitu pr#- 
dicto, & petit Diem de habendo Warranto ſuo &c, Et ad hoc Dies 
datus eſt ad Parliamentum Prædictum. 5 

Litt. S. 102. 4. When the Lord diſtrain'd for Eſcuage aſſeſs'd by Parliament, it 
2 mo, the Tenant would aver, that he was with the King all the Days require”, 
che Kine 4nd the Lord averr'd the contrary, it ſhould be try'd by the Certificate 0 
Hoſt, 15 the Marſhal of the King's Hoſt, under his Seal, ſent to the Juſtices. 


Marjbal gave Hawk. Co. Litt. 117. 


a wa wy | ; ; echeit 
under his Hang one Seal to all the Tenants that there attended, which was an unconteſted Evidence ol! 


attending the King in his Expedition. When Eſcuage was afleſs'd upon the Tenants in * 
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every Tenant might have his Certificate into the Court of Exchequer; and upon ſuch Certificate the 
1 diſcharged him out of the King's Rent-Roll ; for ſuch way ge of the Marſhal, inroll'd in the 
Court of Exchequer, was an Authority to the Barons to diſcharge the Pipe-Roll of an Eſcuage upon ſuch Je- 

„i, that ſo no Diſtringas iſſued upon ſuch Eſcuage. If the King's Tenant had not ivroll'd his Certi- 
— then the Diſtringas regular y iſſued; but the Tenant might plead ſuch Certificate at the Return of 
the Diſtringas, and get the Diſcharge. But however the Diſtringas did originally iſſue, becauſe he had 
"ot inroll'd his Certificate; where it was inroll'd, it was never in Diſcharge to the Sheriff; where it 
was pleaded upon the Return of the Diſtringas, the Sheriff was fin'd till ſuch Certificate produced. 
F any inferior Tenant was diſtrain'd by his Landlord for Eſcuage, he might repievy; and if upon ſuch 
Replevin he could plead, 'T hat he was with the King in the Expedition, and ſhew his Certificate from 
he Marſhal, the Tenant might have a Recordari of ſuch Plaint before the Sheriff, and thereby bring 


i before the Juſtices in Eyre ; and aon producing ſuch Certificate before the Juſtices, the Juſtices grante 
1 de Returno habendo of ſuch Diſtreſs. Gilb. Hiſt. View of the Excl 33 


24. 25. 


(Y. 2) Frankalmoign. 


. BRIO R held in Frankalmoign and infeoff*d F. S. in Fee, and the 

Lord atter the Limitation of Aſſiſe got Services, and brought Ceſſavit 
for not doing them; and it was faid, That the Feoffee cannot hold by 
Frankalmoign, as the Prior held; therefore he ſhall hold by the Services 
accroach'd, or by Fealty only, or as the Donor held over, and yet the 
Demandant was barr'd upon his Count of Services accroach'd. Br. 
Tenures, pl. 39. cites 31 E. 3. and Fitzh. Ceſſavit 22. 

2. In Treſpaſs it was in a manner agreed Arguendo per Cur. That 
where the Lands of the Templers, which were dittolved, and held of the 
King in Frankalmoign, and their Lands given by A of Parliament to the 
Hoſpital in Fee, to hold by the ſame Services as the Templers held, theſe 
Words do not make Frankalmoign; for Frankalmoign is not any Ser- 
vice, and by ſome it cannot be, becauſe Frankalmoign cannot be but of 
the Donors, But Brooke ſays, it ſeems to him that it may; for tho? it 
cannot be but of the Donors by the Common Law, yet otherwiſe it may le 
by the Act of Parliament, which may make a new Law varying from 
the Common Law. Br. Tenures, pl. 5. cites 35 H. 6. 56. 

3. Ar this Day a Man cannot give Land to hold in Frankalmoign to 
an Avbot in Fee; for by the Statute of 'Tenures, he ſhall hold of the Lord 
Paramount, of whom the Donor held. Contra before this Statute, which 


is calbd Quia Emptores terrarum. Per Littleton. Br. Tenures, pl. 39. 
cites 12 E. 4. 3. 4. Wits 1 


r | 2 0 * Tenure 
(Z) Tenure in * Heage. yy 
where the 


FJ Tenant by Eſcuage had made Feoffment, before the Statute, to _ 


ald of him by the Services of 6 d. & ex illis 6 d. folvi debet Lord ty ce 
Futagum tantum tc, quantum pertinet ad tantam terram, ee, 
This is but + Socage Tenure, 27 Afl, 52, Per Curiam. ee 


and certain 

Rent, for all 
ge; for tho”, 
reſerv'd, yet 
ole, Renr, or 


Manzer of Services. And at this Day every temporal Tenure of a common Perſon is in Soca 
in a rich Senſe, it only ſignifies that in which the Service of the Plough was originally 
570 taken it comprehends all others that have the like Effects and Incidents ; As if a R 


we Cong the Duties of an Office were originally reſerv'd ; and at Law every t alt Tenure of a Sub- 


Jed that AN, 
and ancien 
and fow th 
7 ching 
or M 


as nt Knioeht's Service, was Socage. Socagium idem eſt quod ſervitium Socæ, i c. A Plou>h . 
tly ſuch Tenants ought to come with their Ploughs for certain Days in the Year, to plough 
the Lord's Demeſnes, or do other Works of Husbandry. And afterwards ſuch Services were 
into annual Rent, and yet the Name of Socage remain'd ; ſuch Charge muſt be before Time 
cmory; for at this Day they cannot be chang'd by Releaſe, Confirmation, or any other Convey- 
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ance, ſo long as the Seigniory remains. And in ſome Places they ftill do ſuch Services with cd. 
Ploughs to their Lords. Hawk. Co. Litt..132, 133. | their 
f S. P. So that this Tenure which at firſt was lightly eſteemed of, is now accounted much the 
ter; forthe original Labours are converted into a moderate Sum of Monev, only the Value of the de. 
ly Rent is exacted for Relief, and it is obliged neither to Ward or Marriage. Cowell's Ing.” 
Lab. 3. Tit. 3 8. 21. | ates, 
+ S. P. And Brooke favs, the Reaſon ſeems to be inaſmuch as the 6d. is certain, and therefore it cin. 


not be but Eſcuage certain, which is Socage, as appears in Littleton's Tenures. Br. Tenures, 9 
Cites S. C. 7 


— 


7 Incidents. 
OF ok. thy 


Br. Tenutes, 2. Ik at the Common Law a Man had given Land in Fee, to hol 
„ OC ing by Anight⸗ſervice, and had granted to the Donee and his Heirs, thi 
ſays, that the they ſhould pay ſo much for Relief, when it is to be paid for Ward 
beſt Opinion Marriage, and all Exactions, the Donee ſhould hold by Knights 
ak _ Service, and yet he ſhould not be in Ward, tho' it be incident to 
Relief was Bllight-Service, but not inſeparable. 31 All. 15. Oubitatur, 

put in certain, [viz.] pro dimidia Marca, that it is Socage, and not Knight-Service ; for of Socape, 
Relief ſhall be paid as well within Age as of full Age, & Adjornatur quære. 


3. So it is in the ſaid Caſe, tho! it be alſo granted generally, that he 
ſhall not be in Ward, nor ſhall pay nothing for his Marriage. 19 E. 2 
_ 224, By Herle ſaid to be adjudged, tho' it be Knight 

er vice. 

4. Jf a Man gives by Deed to a Prior and Covent Lan 
abſque Homagio & Fidelitare, Dabendum c Tenendum de ſe, & here. 
dibus ſuis Reddendo inde annuatim 108. tantum pro Homagio & Fide. 
litare & pro omnibus quæ de dicta terra exigi poterunt, Salvo tamen Sct- 
tagio Domini Regis quando currit. Tho this be Kntght-Service, am 
tho' Homage and Fealty are incident to Knight⸗Ser vice, yet heſhall 
not avow for them againſt the Deed. 19 E. 2. Avowry 224. 

5. If a Man holds by Fealry, and 12 d. Rent, and the Lord re- 
leaſes or confirms the Eſtate of the Tenant, ro hold by 2d. for all 
Services and Demands ; this ſhall barr the Lord of Relief. Kelloway 
incerti temporis, 136. | 

6. Ik a Man holds Land at Will, rendering Rent, this ts not 1 
Rent-Service ; tor 5 is not incident to it, but it is a Bent 

i Diſtratnable of common Right. Co. Lite. 37. b. 
Herein the 7. If a Man holds his Land zo pay a Rent to his Lord for Caftle-guari, 
2 this Tenure is Tenure in Socage ; but where the Tenant ought by bim e, 


If a Rent be Or ©) another, to do Caſtle- guard, ſuch 'Tenure zs Tenure by Knights &. 
paid for dice. Litt. S. 121. 

Caſtle- 8 - | . , .: 
guard, it is clear a Socage Tenure, at it is agreed in Lutterel's Caſe, according to Littleton's Op. 
nion. But if a Sum in Groſs, or other thing, be voluntarily paid or given by the Tenant, and voluntari) 


received by the Lord in lieu of Caſtle-guard, yet the Tenure by Knights-Service remains. Co. Lit: 
$7. EV. | 


8. Lands held of a Manor in Ancient Demeſue, ſhall be held by 10 
other Service than Socage. F. N. B. 13. (D) and 14. (B) 
3 Tenure which is not Tenure in Chivalry, is a Tenure in Socige. 

Litt. 86. a. 

10. It a Man hold by Homage, Fealty, and Eſcuage, viz. by an Hal: 
penny. when 2 runs at 40 8. this is a Tenure in Socage, and 90 

nights Service, for 2 Cauſes ; firſt, it is Socage Tenure; becauſe 4 th 
Certainty ; tor to the Tenure in Socage certa Servitia do ever belong, ® 
as the Husbandman may the rather live in quiet. 2dly, Eſcuag? is #9 Ht 
paid at every Time when it is aſſeſs d, and here it is not to be paid but wie 
it amounts to 4o 8. Co. Litt. 87. a. ä ts 

I. 


1 


— 
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"1; He that held by Eſcuage certain, i. e. to pay his Lord a certain 
dum for it, at What Rate ſoever the Parliament aſſeſs' d it, held in So- 
cage. If one ſpeak generally of Eſcuage, it ſhall be intended of Eſcuage 
incertain, becauſe that is the worthieſt Senſe. Hawk. Co. Litt. 116. 

12. The Service which is performed by Tenants in Fee Farm, is So- 
cage, in regard Fee Farm cannot be where Ward and Marriage are re- 
Cried ro the Lord by Charter. And the ſame is to be underſtood of Te- 
ants in Franck Bank. Cowell's Inſtitutes, Lib. 2. Tit. 3. S. 26. 


(A. a) Alteration. In what Caſes the Tenure ſhall be ge. (x. 2) 
| chang d, and How. 


1. IF there be Lord Meſne and Tenant, and the Tenant by his Act Br. Tenures, 

] [as] by Purchaſe, Forejudger, and the like, is Party to the pl. 27. cites 
Alteration of the Tenure, there he thall hold as the Meſne held before; 2 3. 
for he comes in loco Medu; And on the contrary, where the Meſnal- Dower 131. 
ty is determined by the Act of God, as by Elcheat without Heir, and ——L4 
the like ; for there the Seigmorp will merge in the Melnalty, and the Move and 
Peſnalty will remain, and the Tenant ſhall hold as before, Brook | props 2 
Cenures 97. nancy 0 

©, 


| Purcha 
Deſcent, or other lawful Means comes to the Lord in Fee-ſimple ; the Tenure and all Things which were 


incident to the Tenure, are extinct and gone, becauſe the Lord cannot hold the Land of his own Te- 
nant. But tho* the Seigniory is extinct, yet the Rent is not gone; if no Rent due from the Meſne to the 
Lord, then all the Rent continues ; 1f any Rent, then ir continues for the Surpluſage, as Rent Ser- 
vice diftrainable of Common Right. Hut ſo long as the Land continues in the Hands of the Kine, the 
Diſtreſs is ſuſpended, and the Remedy is by Petition. But when the King grants it over, then the Meſne 
fall diſtrain the Patentee. Reſolved. Jo. 234. Paſch. 7 Car. B. R. Faulker v. Bellingham. 


2. [So] if there be Lord Meſne and Tenant, and the 'Tenant holds 


by more Services than the Meſne, and the Meſne is attainted of Felony, 
by which the Melnalty eſchears to the Lord, the Lord ſhall have the 
lame Services of the Tenant as the Yelne had of him before; For 
he is now become Tenant to the Lord, by reaſon of the Peſnalty 
to which his Services were annexed. 1 E. 3. 6, by Tond. 
3. So ſhall it be tn the Caſe atoreſaid, rhough the Tenant held by 
leſs Services of the Meſne than the Meſne held over, pet he ſhall pay 
but the ſame Services which he patd before, for his Tenancy is not 
altered; But the Weſnalty to which the Services are annexed ts 
come to the Lord Paramount. 1 E. 3. 6. ; 
4, [So] tf Lord Meſhe and Tenant are, and the Meſnalty is a Ma- D. z 59. b 
nor, and held of the King in Capite, a Tenant Paravail, who holds of pl 1. 
the Manor by Socage Tenure, obtains a Releaſe of the Meſne, now Wo x ef 
is Tenure (is] immediate * of the King in Capite, as the Tenure 
of the Manor was, becauſe the 2 is extinct by his own Con- 
it; and Volenti non fit Injuria. D. 19. 20 El, 359. 1. Da. County 
Palatine 61. 
5. Lord Meſne and Tenant are, and the Meine releaſes to the 


Tenanr, the Tenant ſhall hold of the Lord by the ſame Services as 5 b. 2 1** 


the eine held for the Cauſe aforeſaty, 7 E. 4. 12. 22 E. 3. Brook => 


Ceiures 97. Fitzherbert Dower 131. nant in- 
{ eons che 
| Meſne, the Meſne ſhall hold by the ſame Service as he did before. 2 Inſt. 502. 
Bas 7 4 
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234 Tenure: . 


* Br. Te- 6. Ik Lord, Meſne, and Tenant are and the Meſnalty eſche 
nures, pl. the Lord upon the Death of the Meſne * Vas the Tot opt. 


37, Cites | it hal! 
S. C. becauſe hold of the Lord by the lame Services as he held befor 4 

theSeigniory 12. by Needham. Davies County Palatine 67. Co, Lit: 5 1 
is extinct mn D. 30 H. 8. 44. 30. And the Seigniory is extin&: 10 aff. - 9. v, 
we Fes zuvged, . E. 4 6. by Danby, 2 S. 3. 6. Brook Tens, ® 
Danby Ch. J. F itʒh. Avowry 258. | | 91 


Sce pl. 16. 7. Ik Lord, Meſne, and Tenant are, and Tenant holds in F 
in the Note moigne, and Meſnalty eſcheats to the Lord upon Death of the New 


upon the a 
W (By wirhout Heir, there the Tenant ſhall hold of the Lord by the 6 


ſuch Ser. Services as the Melne held; becauſe he cannot hold in Franka 

cee)  moigne as he held of the Pelne, the Lord being a Stranger to jy 
Blood. C. 4. 12 It leems he ſhall hold it as near it ag may be, 
that is to ſay) by Fealty only. | 

Where 8. Ik the Lenant forejudges the Meſne, he ſhall hold of the Lord 


Lord, Meſne by the ſame Services as the Meſne held betore of the Lord; for | i; 
and Tenant his own Act. 22 E. 3. Dower 131. Brook Tenures 97. 10 At -* 


are, and rhe 
Tenant fore- 


judges the Meſne, and is in Arrear to the Lord, he accepts the Services by the Hands of the Tenant, (as he 
ought) yet he may diſtrain him, and avow upon him for the Services of the Meſne ; for it is the F olly of the 
Tenant to forejudge the Meſne. And the beſt Opinion was, that the Tenant may rebut the Lord by Deed 
made to the Meſne for an Incroachment of the Lord, as the Meſne himſelf may. Br. Tenures, pl. 80. cite 
7 E. 3. Fitzh. Avowry 143. 

8 p. For the ancient Seigniory remains, and the Statute wills this. But where Lord, Meſpe 1:4 
Tenant are, and the Tenant holds of the Meſne by : Halfpence, and the Meſne over of the Lord by 
4d. and the Meſne dies without Heir, the Lord is ſeiſed of the 3 Halfpence, and may bring there 
Aſſiſe upon Diſſeiſin, and recover upon the Matter; for the Seigniory is extinct in the Meſhalty, ſo thi 
he ſhall have only the Services which the Meſne ſhould have had, and not the Services which the Mef: 


paid to the Lord; quod nota. Br. Tenures, pl. 27. cites 10 Aſſ. 29. 


9. Ik Lord, Meſne, and Tenant are, and the Meſnalty comes by 
Purchaſe to the Lord, the Tenant ſhall hold as he held before, Oi 
vies County Palatine 67. D. 30 Þ. 8. 44. 30, 
10, So If the Meſnalty deſcends to the Lord, the Tenant ſhall 
hold as he held betore. Davies Reports 67. D. zo. Y. 8 44. 30. 
If there be 11. Tf Lord, 2 Meſnes and Tenant are, and the laſt Meſnalty de- 
* by fon, ſcends to the firſt Meſne, thts firſt Meſnalty is extinct, becauſe he by 
7. ang this comes more near to the Tenancy, and yet the firſt Melne ſhall 


enant, 


the .: hold ofthe Lord Paramount as he held before, Co. Litt. 99. b. 


Meſne dies 

_— Heir, and the Meſnalty eſcheats to the 2d Meſne ; or if the Meſne grants the Meſnalty to the 1ſrt, 
the Meſnalty which is neareſt to the Tenancy doth drown the more remote Meſhalty, and the Tenant 
ſhall hold per eadem Servitia & conſuetudines, as he held before; but the 2d Meſne ſhall hold of the 
Lord Paramount per eadem Servitia & conſuetudines, as he held before the Extinguiſhment of his Me!- 


nalty for the Cauſe aforeſaid. 2 Inſt. 502. 


4 Rep. 86. 12. Ik Lord and Tenant arg by Caſtle-guard, and the Lord grant 
bert; Tut“ over the Seigniory, the Caſtle-guard is gone, becaule the Grantee has 
ferel's not the Caſtle. Co, Litt. 83. a, and this is not a Tenure by Knight 


citeszx f. Service, as it was before. 


1. Tit. Al. | 
441. and ſaid there that the Alienee cannot build a new Caſtle; for the Tenure was to keep the old 


Caſtle, | 15 | 
Service of Caſtle- guard and Suit to the Mill, cannot be ſever'd from the Caſtle, nor from the Mano! 


ſo that Grant thereof is void. Br. Tenures, pl. 11. cites 1 Af. 441. 


13. Tf A. holds of B. as of his Manor of D. by Fealty and Suit of 
Court, and B. grants fa the ay the yu is gone, beca 
the Grantee has not anor. Co, 3 b. 
| ny But ik Lord and Tenaut are by Caſtle-Guard and the or 
be urcerly ruinared, yet the Tenure remains by Knight Service - 


— 


_— 
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_— mr II IO , = — 
this goes in Benefit of the Tenant as to the Guard of the Cattle, 
fill it be rebuilt. Co. Litt. 83. c. i | 
i5. Ik the King makes Releaſe ro his Tenant in Capite to hold by a 
Penny and not in Capite, thts is a void Releaſe and does not al ter 
the Cenure ; For it is merely incident to the Perſon and Crown 
of the King. D. 30 P. 8. 45. 35. [36.] | 1 
16. * 18 E. 1. cap. 1. Foraſmuch as Purchaſers of Lands and * It is called 
Tenements of the Fees of great Men and other Lords, have many Times _ > 
heretofore entered into their Fees, to the Prejudice of the Lords zo whom the \;..@.. z. 
Freeholders of ſuch great Men have fold their Lands and Tenements to be hol- becauſe two 
n in Fee of their Feoffors and not 5 the Chief Lords of the Fees, whereby the notable Par- 
0 


[ume Chief Lords have many Tintes loſt their Eſcheats, Marriages, and Ward- liaments had 


ſhips of Lands, and Tenements belonging to their Fees, which thing ſeemed + Hayy 

very Hard and extreme unto i hoſe Lords, and other great Men; And more- Weſtmin- 

(der in this Caſe manifeſt Diſberitance. _ A* 
Calle eit 


minſter 1, and the other called Weſtminſter 2; in reſpe& whereof, and the Excellency of it, this 
parlament being holden at Weſtminſter is called Weſlminſter 3. 2 Iaſt. 500. | 

Before this Stature, if Tenant by Knight Service had made Feoftment, the Feoffee by the Law 
fhould hold as the Tenant held over, viz. b Ro Service, and if the Feoffor had after procured a 
Releaſe to hold in Socage, the Feoffee ſhould hold in Socage likewiſe. Per Doderidge J. quod fuit 
conceſſum per Coke Ch. J. Roll Rep. 106. in Caſe of Spink v. Tenant cites 49 E. 3. 

If a Man before this Statute had made a Gift of Land to one in Fee, to repair a Bridge or to keep ſuch 
a Caſtle, or to marry annually a poor Virgin of S. this had been a Tenure, and the Donor might have di- 
frain'd and made Avowry, and is not a Condition; But if a Feme gives Land to a Man to marry her, 
this is a Codition in Effect, and no Tenure. Per Fitzherbert, quod nemo negavit. Br. Tenures, pl. 53 
cites 24 H. 8. . 

Ar * Common Law, if A. had made Feoffment in Fee to B. Reddend' inde five Tenend de ſe & 
haredibus ſuis per 6 d. pro omnibus ſervitiis, & faciendo 17 domini t feodi pro prædict A. & beredibus 
ſuis on ia ſorvitia debita &c. In this Caſe by the firſt Reddend* or Tenend' the Land had been holden 
of the Feoffor, and all the Services due ſhall be done to him; for to do Service for a Man, is to do it to 
in; Qui pro me aliquid facit, mihi fecifle viderur. 2 Inſt. 501. 


Orr Lord the King in his Parliament at Weſtminfler after Eafter, * By the 
the 18th Near of his Reign, that is to wit, in the Quinzime of St. Law. kh 
o - F 5 0 1 
John Baptiſt, at the Inftance of the great Men of the Realm, granted, pro- Tenant 
vided and ordained, that * from henceforth it ſhall be lawful to every f Free- might have 
man to + ſell at his own Pleaſure, his Lands and Tenements, or part of Fs X94 

4 | offmen 

them, Fee of the » 
whole Tenancy, to be holden of the Chief Lord ; But notwithſtanding the Lord might, during the 
Life of the Feoffor, take him for his Tenant, and avow upon him (in reſpect of the former Fealty, 
deryice, and Privity) albeit the Feoffee gav: Notice and tendered him all the Arrearages, which 
this Statute has alrer'd. 2 Inſt. 501. | 

f i.e. Libere tenenti, to every Freeholder. Hereby are excluded, not only Nativi, but alſo Native 
Tenentes, Copybelders, or Tenants at Will according to the Cuſtom of the Manor. 2 Inſt, 5or. 

+ This is not only taken for a Sale, but for any Alienation by Git, Feefſment, Fine, or otherwiſe; 
But Sale was the moſt common Aſſurance. 2 Inſt. 501. 


* 6 that the Feoffie ſhall hold the ſame Land and Tenements of the + Chief * The Ge- 


Lora of the ſame Tee of this Act 
tale not away neceſſary Incidents, as that the Feoffee of all, or of part, ſnall give Notice, and tender the 
Amearages before the Lord ſhall be compelled to avow upon him; Neither do theſe or the former 
_ (De cætero liceat) take away the Fine for Licenſe of Alienation &c. of Lands holden of the 
7 in A. for that belongs to the King by the ſaid Statute of Magna Charta. See Magna Charta, 
32. 2 Inſt. 501. 
Theſe general Words have a tacite Exception, viz. unleſs all the Lords mediate and immediate do a/- 
ſent thereunto ; For Quilibet retiunciare poteſt beneficio juris pro ſe introduct'. 2 Inſt. 301. 
nl. This is taken for the next immediate Lord, and ſo by Degrees upward to every Lotd Paramount ; 
. it the Act ſpeaks in the ſingular number; And it is to be known, that all the Lands and Tenc- 
ap: in England, are holden either mediately or immediately of the King, and therefore he is Sum- 
'5 Dominus ſupra omnes. 2 Inſt. 501. 
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* 4. boids 


* 4 be * By ſuch Services and || Cuſtoms as his Feoffor held before. 
ands by 


Knights Service, and gives the ſame to B. in Tail, to hold of him in Socage ; B. makes a Feoffment i F, 

the Feoffce ſhall not hold of the Lord in Socage as the Feoffor held, but by Knights Service, as 4 10 
Donor heid ; For by the Feoffment the Reverſion in Fee holden by Knights Service, is drawn * ' 
the Donor, and paſſes to the Feoffee, and the Feoffee in this Caſe cannot hold of the Donor; and 4 
Caſe is not againſt the Letter of the Law, but within the Intent and Meaning thereof; for the Me : 
ing of this Law was, That the Feoffee ſhould hold of the Lord, as the Feoffor did when the Feok. 
held of the fame Lord; and this Act was made for the Advantage of the Lords; and therefore in oy 
ſtruction the Feeffee ſhall bold, not as the Feoffor, but as the Donor held. 2 Init. 502: 4 

Alto, if the Tenant that holds by Priority make a Feoffment in Fee, the Feoftee ſhall not hold by Pri 
ority ; for this Act ſays, Per eadem Servitia, by the ſame Services, and not according to every collate 
ral Quality. 2 Inſt. 502. | k 

If rhe Tant in Frankalmoign aliens in Fee, the Feoffee ſhall not hold of the Lord Per eadem 
vitia, albeit he be a Man of the Church; but he ſhall hold of the Lord by Fealty only , for by the firſt Wor, 
of this Act he ſhall hold of the Lord, but he cannot hold of the Lord Per eadem Servitia, becauſe i: 
is a7ainſt the Nature of the Tenure in Frankalmoign to hold of any but of the Donor or his Fleirs, and gene. 
ral Words of an Act ſhall not be taken to work any thing againſt the Nature of the Thing, or the 
Rule of Law, but he ſhall hold by Fealty only, which was as free a Tenure, and as near to the Former 
as can be, and therefore by Conſtruction (eadem Servitia) the ſame Services ſhall be taken As near the ſane 
Services as may be, 2 Inſt. 502. 

The Archbiſhop of C. ſeiſed of Land in Right of his Archbiſhoprick, and held of the King in Frantal. 
moeign, after this Statute made a Fecffment in Fee to J. S. and the Dean and Chapter confirmed it. The 
Queſtion was, if the Land ſhall be held of the ey oo Capite by Service of Chivalry or Socage in Ca. 
pite ? It was reſolved upon this Statute, that the Land ſhall be held of the King in Socage, and int in 
Capite, and this by reaſon of this Statute, for before this Statute he ſhould hold of the Biſhop, and ng: 
otherwiſe ; But now this Statute provides that it ſhall be lawful to alien his Land, but the Sta: i 
Vendere, Nota hoc &c. ſo that the Feoffee ſvall bold the Land of the Chief Lord of that Fee, by ile ſan 
Services as his Feoffor held before, the which cannot be in this Caſe. For he cannot hold of the King 
in Frankalmoign, nor by the Services which the Feoffor held by; and therefore he ſhall not hold in 
Capite by the Meaning of this Statute, which ſhall be taken the moſt reaſonably for all Partie 
concerned. 2 And. 211. pl. 30. in the Court of Wards, Rotheram v. Wood. 

A Diverſity was taken, when the King grants Land, and reſerves no Tenure, or when a Clauſe is A'ſqus 
aliquo reddendo, there the Law creates a Tenure, the Beſt it can for the King; But when the Land ja- 
ſes from a Subject, and the Law, of Neceſſity, changes one Tenure into another, it will create One as near tie 
Freedom of the firſt Tennre as may be; As if a Biſhop or other Man of the Church had held Land of the 
King in Frankalmoign, and at the Common Law had infeoft'd another and his Heirs of the ſame Land, 
in ſuch Caſe the Feoffee ſhould hold by Fealty only; for this is as near the Freedom of the Tenure in 
Frankalmoign as may be, and ſo it was reſolved in Lont's Caſe. And the reaſon of this Diverſity i; 
becauſe in the firſt Caſe the Land moves from the King, and therefore ſhall be ſubject ro ſuch Tenure 
as the Law will create; But when Tenant in Frankalmoign infeoffs another, the Feoffee is in by a 
Subject and not by the King, fo as the King parts with nothing; Beſides, in the laſt Caſe the Lay 
does not create any Tenure originally as ir does in the firſt Caſe, but only changes one Tenure into 
another, viz. Frankalmoign into Fealty only. 9 Rep. 123. a. b. Trin. Jac in the Court of Wards in 
Lowe's Caſe. Litt S. 139. and Coke's Comment upon it, pag. 98. a. S. P. 

This Act extends to Lands holden by Fee Farm. 2 Inſt. 502. | 

|| Cuſtom is here taken for Services, as in the Writ de Conſuetudinibus & ſervitiis, and not for 
Cuſtoms 2 Inft. 502. | 

H the Tenancy comes to the Meſnalty by Act in Law, as by Eſcheat or Deſcent, the Meſne ſhall hold 

r eadem Servitia & conſuetudines, as he held before; for albeit the Tenure between the Tenant and 
the Meſne ia theſe Caſes be extinct, yet the Seigniory paramount, which alſo was iſſuing out of the 
Tenancy, remains ſtill. 2 Inſt. 502. 

The King may licence a Man to alien, and to make a Tenure at this Day, chere he is his Tenant imm. 
diate ; and the King and the other meſne Lords may licence other Tenants to alien and make Tenure u 
this Day. But the Lords only cannot; for the Statute was for the Advantage of the wa Foy Lords, and 
the + King is not bound thereby; and ſo the King and the Lords may diſpence with this Statute. 5: 
Tenures, pl. 65. cites F. N. B. fol. 211. 


+ S. P. That the King is not bound by this Statute, becauſe all Land muſt be held, and therefore if 


he ſhall not hold of the King, he will hold of no body. Roll Rep. 165. in the Caſe of Smith v. War 
ren, alias, Magdalen College's Caſe. 


* A Man 15. If a Man had given Land before the Statute to hold of the Chicl 
a J.. 4 Lord, the Feoffee ſhould have held of the Chief Lord; And if the 
—_— alen Lord had releaſed and * confirmed to the Tenant to hold in Frankalmoigd, 
Tenures and he ſhould have held in Frankalmoign thereby. And ſo ſee that Tenur 
by 5 5. Rent, may be alter d by Confirmation. But it ſeems that it is only a diminiſhing; 
_ For he does no Services. Br. Tenures, pl. 71. cites 4 E. 3. Firzh, Ut 
firm'd the meſne 41. 
Eſtate of 


the Tenant to hold by 4 d. for all Services, it was held that this ſhall not make the Tenant to hold vy 
entire Tenure where he held by ſeveral Services before. Br. Tenures, pl. 59. cites 2 H. 6. 9, 8. 
[But it ſeems it ſhould be 9 H. 6. $.b. 9g.] 04 | 
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ion to the Tenant the Lord can't reſerve new Services, as Hawk for Rent, or Rent for 
10 K 143. Paſch. 10 Jac. in the Court ot Wards in Beaumont's Caſe. 

awk. 


13. In Aſſiſe; the King Lord, Meſue and Tenant are, the Tenant held of Br. Tenuress 
he Meſne by Socage, and the Meſne over in Chivalry ; the Tenant gave his pl. 95: Cites 
Land ro his Daughter with her Baron iz Frankmarriage rendring 12 d. per Phorp Ch. 
Annum for all Services ſalvo Forinſeco Servitio; And it was hel that the 7. ſaid, That 
Nonor cannot have Service of Chivalry by theſe Words (Forinſeco Servi- when a Man 
tio;) the Reaſon is, becauſe he himſelf held only in Socage; for it a Fass Land 


. : : AW efore the 
ears there, that the Foreign Service are ſuch Services by which the Donor Statute, to 


. Bur per Wilby, They are ſuch Services by which the Land hold by 2 d. 
og the Meſhe holds over by Chivalry, tho' the Tenant holds for all Ser- 
only by Socage ; and he adjudged accordingly, which was contrary to ice, Salvo 


ff ' : ogy 
the Opinion ot ſeveral, and therefore Error was thereof brought in E. R. 8 — 
And it was ſaid, that this Word * (Salvo) is ſuſſicient to ſave that which is he ſhall held 


„ Eſe, which was only Socage here ; But it is not ſufficient to reſerve that by Service 
23 3s not in Eſſe, as Service of Chivalry here, if he does not ſay Red- of Chivalry 


| : if the Feof.. 
do vel faciendo. And per Wilby and Green, that of which the Donor for held 
. over may be reſerved by this Word (Salvo) And per Wilby — by * 


Eſcuage certain is Socage, and Eſcuage uncerrain is Service of Chivalry ; vice of Chi- 
And a Man may hold by Homage and yer nor in Chivalry, bur in So- N 5 
age er Wilby. And the beit Opinion was, that by theſe Words = en © 


3 ; the Salvo 
Salvo Forinſeco Servitio, the Donor ſhall have only ſuch Services by & And if 


which he himſelf is charged over, and nor ſuch Services which his a Man in- 
Meſne or other Lords Paramount is charged for the fame Land ; quod _—_ __ 
nora, Br, Tenures, pl. 28. cites 26. Aff. 66. . 1 


; 8 E : per Annum 
& faciendo Capitali Domino Servitium debitum pro Feoffatore & Heredibus ſuis, that which he hall 


do for him he ſhall do to him, and therefore he holds in Chivalry. But Mombray Contra for the firſt 
Words (for all Services) diſcharge him, and the laſt Words are not ſufficient to contradict the firſt 
And Brooke ſays, the Law ſeems to be with him; For the Deed ſhall be taken more ſtrong againſt the 
Feoffor, and there is no Reſervation nor Exception of Eſcuage, Br. Tenures, pl. 3 1. cites 31 Af. 30. 

* $. P. Br. Reſervation, pl. 33. Cites 31 Aſſ. 3o, 


19. Lord and Tenant by Service of 6 Marks, and to find a Chaplain for 
ever, the Lord releaſed by Fine in W rit ot Cuſtoms and Services to hold by 
b Mirks, and rendring half a Mark for the Chaplain, and after deviſed the 
6 Marks and died, and in Aſſiſe all was found by Verdict at large, and 
the Plaintiff recover'd. Brooke ſays, Quod Mirum! that he may change 
the Services, or reſerve Rent upon Fine of Releaſe. Br. Tenures, pl. 49. 
cites 26. All. 37. | 

20. In Aſſiſe Deed was ſhewn by which Land was given to A. B. and 
his Heirs to hold of the Feoffor and his Heirs by 6d. for all Services, and ex 
lis ſex Denariis Scutagium ſolvi debeat quum evenerit quantum pertinet ad 
lertiam partem unius acre terre; And per Seton he holds in Socage b 
dy theſe Words (6 d. for all Services.) And theſe Words ( Scutagium 
debet &c.) are not Words of Reſervation, as Reddendum Scuragium, 
ee Scutagio, therefore it is only Socage. Br. Tenures, pl. 3 1. cites 
SI All. 30, | 

21. It a Man gives Land in Tail Tenendum libere & quiete, the Remain- 
ter over Tenendum in forma prædicta, reddend. 2 5. per Annum, the firſt Eſ- 
ate is diſcharged of the 2 8. and not the Remainder, otherwiſe it ſeems if 

ldere & quiete was not expreſſed before. Br. Tenures, pl. 92. cites 
34E. 3. & Fitzh. Avowry 285. | 

22. It Manor be converted into 4 Priory, yet the Tenure remains, and 
the Lord may diſtrain; For Alteration ſhall not prejudice the Lord. Br. 

caures, pl. 55 Cites 42 E. 3 J. 

23. It a Man holds an Acre of Land of 42 S. by Fealty and Suit as of S. P. Br. 
tis Manor of Dale, and J. S. is alſo ſeiſed of another Manor called T. Suit, = 44. 


and F. G. grents unio the Tenant that he ſpall do his Suit at his Mauer of . wm" 2 
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ture, pl 24. this Grant ſhall not determine the Suit at the Manor of Dale Perk 
3B. 2. F. N. . 8. O. 2 a 


_— 24. And if F. S. in the ſame Caſe had granted unto bis Tenant that ho 


famenti. t deter. 


27. If before the Statute of Quia emptores Terrarum, there had hez 
Lord, Meſne, and Feme Tenant, and the Meſne and the Tenant had intr. 
married, the lame ſhould not have alrer'd the Lord's Avowry ; or it the 
Tenant had infeoff*d the Meſne of the Tenancy, it ſhould not have altered 
the Avowry ot the Lord &c. Perk. S. 654. 

28. If Lord, 2 Fointenants meſne, and Tenant had been, and ery 
them held of the other by Fealty, and 12 d. and the Tenant had infant ia 
of the Foint Meſnes betore the Statute of Quia emprores 'Terrarum ꝙ th 
whole Tenancy, it ſeems the Feoffee ſhall hold one Moiery of the Tenancy 
of him who was his Joint meſne by Fealty, and 6 d. Rent. Perk 
S. 655. | 

See Bendl. 29. See the Form of a Fine levied upon a Writ of Cuſtoms and Service, 
116. pl. 149. where it is recited, that whereas there was a Diſpute about Caſtl:-guri 
18.8 and Murage, now the Lord cunceſſit quod ipſi &c. ſint quieti de predifi 
fore the Sta- ſervitiis, ſalvis omnibus aliis Servitits ad prædictum Tenementum pertinent: 
tute of Quia bus, It ſeems that rhe Diſcharge of the Murage and Caſtle-guarl, 
Emptores, which it may be were not of Right due, is no Diſcharge of the Te- 
and the Fine nure in Chivalry. D. 179. b. pl.46. Paſch. 2 Eliz. Brufe v. Bonet 


was given in 
Evidence in 


an Iſſue to be try d in the Manner of a Writ de Valore Maritagii in Suſſex, at the Suit of the Exccu 
rors of the old Duke of Norfolk v. Keeds. 


Le. 58. pl. 30. If a Man has Lands which were Parcel of the Poſſeſſion of 
5. S. C ac- Chantry c. and came to the King by the Statute of Diſſo/utions, and bt 
E 


2 fore were held of a common Perſon by Rent and Fealty, or by Service in Cit 


1 a, S. C. valry, now the Patentee of the King ſhall hold according to the Patent, 


and reported and not of the ancient Lord, or of his Heirs by the former Services, bu 

in the ſame he ſhall pay the ſame Rent, which before was Rent Service, as Rent-chd'! 

1 ore. diſtrainalile of Common Right only by the former Lord and his Heirs; and 
endl. 237. 466 2 Mich. i 
I. 264 fo the ſaving in the Statute was expounded. And. 45. pl. 113. 

Mich. 16 & & 17 Eliz. Stroud's Caſe. e 421 

17 Eliz. S. C. 

accordingly. 


31. A Writ of Diſceit by the Lord of the Manor in Ancient Deme/nt 
upon a Fine levied of Land there; the Defendants pleaded that the Ian 
of the Manor in the Time of E. 2. releaſed to one who was Tenant of the ſan 
Land by Fine de omnibus Servitiis & E ſalvis Servitiis iii, 
ſcriptis, viz. pro una virgata Terre 2 s. Rent, Suit of Court, and Reli. , 
the Releaſe was de uno Meſuagio & una virgata Terræ. It Was * 
That the Cuſtom of the Ancient Demeſne was extinct by the Relei . 


——_— * 
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Ew e * * _—_—— 7 24 7 
chat the Kent, 2 2 „ Nene 1 = Parcel * the 
jonor the ſaving. And adjudged accordingly. o. 148. pl. 28x. 
th 28 26 Eliz. Griffith 2 4 1 94 1 8 n Whig 
32. King Edw. 3. was Lord, Abbot of N. Meſue, and C. was Tenant. 
O was attainted of Treaſon. Office was found, 'The King granted the 
Lind to MH. and his Heirs, Tenendum de Nobis & Succeſſoribus noſtris & 
ahis Capitalibus Dominis Feodi illius per Servitia inde prius debita, & de 
ure conſueta. It was argued, (among other things) that this was now 
Tenure of the King immediately, and not of the Meſne, becauſe the 
Words were not per Servitia (Ante Proditionem,) or (Ante Attinctu- 
tam) inde pres debira &c. And diverſe Offices and Licences of Alie- 
nations and other Records were ſhewn ro the Court, by which it ap- 
peared that the Law had been ſo taken all along, that the ſaid Manor 
was held of the King in Capite, Bur as to the ſaid Offices, Licences, 
and other Records, the Barons ſaid, that /nce by Conſtruction of Law 
upon the faid Letters Patents, it appears that there is no immediate Tenure 
of the King, notwithſtanding it has been found otherwiſe in Offices, or ad- 
mitted in Licences or other Records, yet this cannot alter the true Tenure 
which originally appears of Record to them as Fudges ; and that tho' Con- 
ſuetudo lit magnæ Authoriratis, nunquam tamen præjudicat Veritati. 6 
Rep. 5. b. Hill. 4> Eliz. in Scaccario, Sir John Molyns's Caſe. | 
23. A. ſeiſed in Fee of Land held of Queen Eliz. as of the Fee of * And Ld. 
Crow-land, whereof the was ſeiſed in Fee by Admittance, procured 18 a 


Licence from her, and ſuffered a Common Recovery, and made a Join- Gon 5 oy 


ture on his Wife. A. and the Wife died, and the Land deſcended ro B. Elis. in the 
as Couſin and Heir of A. B. fold the Land ro C. who died ſeiſed, and Exchequer 
the Land deſcended to D. as Son and Heir to C. This was found by D 
Office ; and further, that the ſaid Land at C,'s Deceaſe was held of . 
Queen Eliz. and at the Inquiſition was held of the King now by Knight lation only 
Service in Capite. Reſolved by Coke and Tanfield, that the“ ſuing the to the Li- 
Licence of Alienation is no Concluſton to the Party, ſo as tomake the Lands to Puget, 
be held of the King in Capite, becauſe rhe Words of the Licence are (Quz 3 4 
de Nobis tenentur in Capite, ut dicitur) but yer that the ſame may be is where the 
us d as ſome Part of Evideds forthe King to prove ſuch a Tenure. And Party is di- 
decreed that the Tenure ſhould be taken as a Meſne Tenure, and not a _ 4 
Tenure in Capite, Ley 16. Mich. 9 Jac. Daviſon & Dymmock's Caſe. itt Te- 


nure, as 


by Bene & verum eſt &c. For in ſuch Caſes the Plea isa Concluſion. 


34. Two Tenants held of-C. by unequal Rents. C. gives, grants and 
confirms Sc. the ſaid Rents, Services, and Seigniories to them 2 and their 
fleirs; this is an Extinguiſhment of a Moiety of every of the Tenures, 
and tor the other Moiety they hold one of another; it was ſaid that it 
the Acres and Rent had . equal, that then it ſhould be pg vs in 
all; but, as it was, there was a croſs Tenure between them as to one Moiety, 
and that ſhall not move as a Releaſe Reddendo ſingula Singulis. Noy 
15 Loot v. Navenden, cites D. 319. 11 ff 7. 12, a. 39 H. 6. 

49 E. 3. 40. | 

35. A. ſerſed of the Manor of W. held in Capite, purchas'd a Freehold of 
þ Acres held of the ſame Manor in Socage. Reſolv'd by the Lord Ch. ]. 
ory f and Hobart, and Tanfield Ch. B. That the 7 Acres pur- 
aki by A. is held of the King in Capite by Knight Service, as the 
Manor of W. is held, and of which the ſaid ) Acres were held in So- 
cage till ſuch Purchaſe. Ley 63, 65. Paſch. 19 Jac. Mounrague's Caſe. 
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Se (B. a) Extinguiſhed. What Act will extinguiſh it 


Br. Te- 1. IF the King purchaſes Land which is held of others; v this al 


nures, pl. 9. 


A the Services are extinct, 47 E. 3. 21. b by Finchden. 


2. I my Tenant infeoffs the King, and retakes Eſtate from the 


* King, my Tenure is extinct, Contra 45 E. 3. 6. Pe ſhall hoy 
Br. Tenures, ory. 
pl. 56. cites 


S. C. That he is my Tenant in Right, and ſhall hold of the King alſo ; Per Finch. Br 


Quære of his holding of me; for the Tenure was once extinct by the Poſſeſſion of the = wh 

3. Ik the King has Land by Forfeiture of "Treaſon, hy this all Te. 
nures are extinct as well of the King as of others. Co. 6, 4% 
5 


D. 154. b. 'E If Lord Meſne and Tenant are, and the Tenant gives 
pl. 18 4 & in Tail, the Remainder in Fee to che Kin , If he aſſents Le 


5. P. & M. mainder the Meſnalty is extinct, becauſe King can hold of no 
C fe 
and Gusen (And the particular Eſtate and Remainder are all one Eftatein Lat, 
v. the Arch- und both hold of the Lord Paramount.) D. 4, 5 Ma. 154. Co, 
biſhop of 2, Bingham 92. Þ, | 
Canterbury. | 
—8. C. cited 2 Rep. 92. b in Bingham's Caſe, 
and ſeems to be S. C. Anon. 


Goldb. 149. pl. 73. Hill. 43 Eliz. S. P. exacty, 


5. If there are Lord and Tenant in Frankalmoigne, and the Lord relesſ 
to the Tenant all his Right, the Seigniory by this is extin&; and there- 
fore Quzre, How the Tenant ſhall hold over after. It ſeems as the Li 
held before the Releaſe made. Br. 'Tenures, pl. 74. cites 18 E. 2. and 
Fitzh. Releaſe 51. 

6. If a Man holds by Homage, Fealty, Rent, and Caſtle- guard, and [the 
Lord] grants the Services, and the Tenant attorns, the Grantee ſhall ut 
have the Caſtle-guard; tor he has not the Caſtle, But per Berr. & Spi- 
gurnel, he ſhall have Money for it, as Contributory. Quære inde; tor 
it ſeems, that that Service is loſt, Br. Tenures, pl. 58. cites 19 E 2. 
& Fitzh. Aſſiſe 399. 

J. It Lord Meſne and Tenant are, and Meſne is attainted of Felony, the 
Lord ſhall have the Services of the Tenant which the Meſue had, and 
no more; for the Segniory is merg'd in the Meſnalty; per Cand. but 
Tond. contra. And per Devon. the Lord in Chivalry may relinquil 
the Ward, and diſtrain for the Services, if he will; quod Tond. con- 
ceſſit. Br. Tenures, pl. 91. cites 1 E. 3. Fitzh. Avowry 168. 

8. The Lord granted his Rent, ſaving to him his Seigniory, the Grantee 
cannot diſtrain ; tor it is Rent-Seck. Brooke ſays ; And fo ſee, that by 
expreſs Words Fealty may be ſever'd from Rent-Service. Br. Tenures, 
pl. 79. cites 7 E. 3. and Fitzh. Avowry 142. 

In ſuch 9. In Ceſſavit it was agreed, that Suit is not ſeverable ; ſo that if; 
Caſe the Tenants hold of the Lord, and the Part of the one comes to the Lord, be 


Lord cannot 


Oe Con. ſhall not have any Part of the Suit; and the Reaſon ſeems to be, 10al- 
tribution to much as he cannot take the Suit, and be Contributory to the Sui 


the Suit, nor Which he himſelf takes. Br. Suit, pl. 1. cites 40 E. 3. 40. 
take Contri- 


bution, and therefore the Suit ſhall not be apportion'd. Br. Suit, pl. 5. cites 34 Aſſ. 15. 


So if 3 hold by a Horſe, or other Intire thing, and the Lord recovers two Parts of the Land by Ceſſasi?, 


there the entire Rent is extinct by the Recovery; for this is the Act of the Lord. Br. Teaurcs, I 
104. Cites F. N. B, 209. 


10. Confirmation with Warranty therein, that an Abbot ſhall hold 
Libere & Qluietus de Gildis, Placitis & Querelis, Actionibus & Damani 
on 


* 
th th. — 4 8 
13 


. 24.4 * n nol 1 


— — — be 3 W 
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on Hervitio exactionc Seculari &c. Demandis does not excuſe him of Coro- | 
iy; and becaule it is not expreſly reheatſed in Perpetuam Eleemoſinam, . 
tberelore they ſhall do other Services; and ſuch Grant ſhall not diſcharge 
him from making Bridges and Cauſeways. Br. Tenures, pl. 6. cites 44 
| 13 Were two Parceners make Partition of the Manor, fo that the one Br. Extin- 
has the Demeſnes, and the other the Manor, neither of them ſhall have guiſhment, 


he Suit; but it the one dies without Iſſue, the Suit is revived. Br. Suit, pl pl 
pl. 3. cices 12 H. 4. 25. 


Suit was not 


extinct, but 
only ſuſpended ; quod nota. Brooke ſays, Quære; for the Manor was once deteated. 


12. It was held, that by the Unity of Poſſeſſion of the Land in the Lord, 
all Cuſtoms and Services annex d to the Seigniory, or to the Lord, are ex- 
tin't for ever, as Heriot-Cuſtom, Ancient Demeſue, Fine for Alienation, or 
Cuftom to be Bedel to the Lord, or to collect his Rents &. are extinct. 
But contra of Cuſtom, which runs with the Land as Gavel-kind, Burgh- 
Enzlifp, Dowment of the entire Lands &c. tor this runs with the Land, 
and there Unity of Poſſeſſion in the Lord, and after Feoffment made to 
another, ſhall not change the Cuſtom; for it runs to a Number, and 
throughout the Country or Vill, and nut to the Lord as a ſingular Perſon, as in 
the other Caſes betore. Br. Avowry, pl. 46. cites 14 H. 4 2. 

13. It Lord and Tenant are, and the Lord confirms the Eſtate of the 
Tian Reddend® vel ſolvend' 1 d. pro omnibus ſervitiis, by this the Tenure 
which was before the Confirmation, is determin'd. But if it had been 
fe ervandꝰ vel tenend by 1 d. there the firſt Tenure remains; Per Brian 
Ch. J. But Brooke makes a Quære thereof; for none made any Anſwer 
therero. Br. 'Tcaures, pl. 40. cites 21 H. 4. 62. 13. 

14. If there be Lord Meſne and Tenant, and the Lord releaſes to the 
7:14at &c. the Meſnalty is extinct ; tor he has it only in reſpect of the 
Cazrge which he brings to the Lord, and by the Releaſe all this is de- 
termia'd, But per Littleton, Tir. Rents in his Book, if there be 4 
Surp/uſage of Rent, the Lord ſhall have it; quod nota. Br. Tenures, pl. 
48 cices 8 H. 6. 24. 

15. If the King grants Land to J. S. in Fee, to hold as freely as the 
King is in his Crown, yet he ſhall hold of the King; and if he aliens with- 
out Licence he ſhall make Fine; tor this is veſted in the King by his Pre- 
rogative, which cannot be extinct by ſuch general Words. Br. Tenures, 
pl. 52. cites 14 H. 6. 12. | | 

16. If Lord and Tenant be of 3 Acres of Land, viz, white Acre, and 2 
ther Acres, and the Lord grants unto the Tenant by Deed, that he will not 
ſalrain in white Acre for his Rent and Services; this Grant ſhall not 
enure to ſuch Intent to determine the Seigniory in any Part, but ſhall 
enure by way of Covenant ; ſo that if the Lord diſtrains in White Acre for 
- Services, the Tenant ſhall have an Action of Covenant. Perk. 

. 9. . 

17. It Lord and Tenant are of 2 Acres, and the Lord releaſes unto the ud to this 

Tenant all the Right which he hath 12 the one Acre of the ſame Land, ir Hurpoſe 


is 2 Determination of the whole Seigniory. Perk. S. 71. cites 7 E. 4. hab 


0 Difference 
25. 20 H. 6. Exting. 2. between a 


Releaſe in 
F:#, and a Releaſe in Lacy; for if they purchaſe one of the Acres in Fee, which are holden of him, rhar 
no Determination but of the Rate of the Services, which are annual and ſeverable, and he ſhall have the 
Whole Corporal Service. But if the annu4l Services be entire, as a Herſe, a Hawk &. then all the an- 
null Services are gone by the Purchaſe. But if one of il e Acres deſcend unto the Lord, then if the annual Ser- 
rices be entire he ſhall have the entire annual Services out of the Remnant of the Tenancy. Bur if it was 
cverable, as Rent &c then it ſhall be apportion'd according to the Rate of the Land. Perk S. 13 
mes 4 Al. 5. 40 E. 4. 5. 40. 34 Aſſ. 15. 

But if the Jord diſſeiſeth the Tenant of Part of the Tenancy, the whole 8 is ſuſpended ; for a 
keen ball net be ſuſpended in Part, and in Eſſe for cther Parcel to every Intent ſimul & ſemel in one 
non, it not in Special Caſes; Hut a Seigniory may be determined in Part, and in Eſſe for other Parr 
{mul & ſemel &c. Perk. S. 71. cites 19 E. 4. 1. 
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18. By Feoffment made by the Tenant unto one Fointenant Meſue ther, 
is but a Molar of the Menalty extinct, viz. the Moiety; which in 1 he 
does belong unto the Feoffee, and no more &c. ſo as 2 one Moietp of 
the Tenancy there are Lord, Meſne, and Tenant; and for the Other 
| Moiety of the Tenancy Lord and Tenant, Perk. S. 655. 
The Saving 19, Reſolved, that the Seigniory and Tenure of Obit, or Chant 
2 * Land, is extinct by Poſſeſſron of the King, by the Act of 1 Ed. 6, ndl. 
ſuch Rents, any rem, the Saving in the Act, Propter Abſurditatem. But for the 
Services, Rent-Parcel of the Tenure, the Lord may diſtrain the Patentee of the 
Kc. in the King, and make Avowry upon the Matter, but not upon the Perſy; 
_ ay within his Fee and Seigniory. D. 313. pl. 91. Trin. 14 Eliz. Anon. 
controll'd by the Common Law, which adjudges it void as to the Services, and the Donor ſhall have the 
Rent as Rent- Seck, diſtrainable of Common Right; for it ſhould be againſt Right and Reaſon, thi 
the King ſhould hold of, or do Service to, any of his Subjects 8 Rep. 118 b. in Dr. Bonham Cas 
cites D. 313. 14 Eliz. and ſays, it was fo adjudged. Mich. 16 & 17. Eliz. C. B. in Strowd's Cafe, ' 


20. Abbot, before the Diſſolution, held of 4 S. by Fealty and Nam. 
and after the Land came into the King's Hands by the Statute ; the Si. 
nory is but Ph om ; and 1t the King grants the Land ro another, the 
Parentee ſhall hold of the Lord as before, and the Lord ſhall have his 
Rent; but whether as Rent-Service as before, ſome doubted. D. 21;, 
Marg. pl. 91. cites Trin. 23 Eliz. C. B. 

21. B. was Lord, and D. was Tenant of the Manor of M. by Knight. 
Service. B. held the Manor of M. of A. an Al bot, as of his Manr d J. 

hic h came to the Crown by the Statute of Diſſolutions. Atterwards B. pur. 
chaſed the Manor ot L. of the King, and being ſo ſeiſed of both Manors af 
L. and M. died ſeiſed. C. Son and Heir of B. conveyed both Manors to Truſtee 
to the Uſe of himſelf and E. his Wife for Life, and to the Heirs of C. Alter. 
wards C. purchaſed the Tenancy paravaile, and thereof enfeoffed J. 
Manwood held, that by B's. Purchaſe of L. being allo ſeiſed of M. the 
Seigniory between the Abbor and B. was extinct, and that D. held af 
the Manor of L. which was held over of the King in Capite by Knight 
Service; Then when C. enfeoffed the Truſtees, and after purchaſed the 
'Tenancy, now the Tenancy became Parcel of the Manors, and was held, 
as the Manors were, of the King in Capite; And when C. enteoffed |. 
S. he held as C. the Feoffor held it before. Shure held, that betore 

urchaſed the Tenancy, D. held of C. and his Wife; and tho' after the 
Purchaſe of the Tenancy by C. the "Tenancy preſently became Part d 
the Manor held of the King, yet the Seigniory is not merely excintt 
againſt the Feme : For it C. dies leaving E. then J. S. ſhall hold ol 
E. during Lite, there being no Reaſon that the Purchaſe of the Baron 
ſhould prejudice the Wife. But if the Uſes had been limited before the 
Marriage, then by the Purchaſe of the Tenancy a Moiety of the Seign- 
ory had been extin&, and the Baron ſhould hold the other Moiety of 
the Feme, and when the Marriage had taken Effect, then this part 
ſuſpended. And to this Manwood and Clench agreed. Say, 21. pl. 5% 
Paſch. 24 Eliz. in the Exchequer. Hutton's, Or, Gifford's Cale. 

22. A. held Land of B. in M as of his Manor of N. by Fealty, Ri, 
and Suit of Court of the ſaid Manor. B. by Deed indented and inrolle 
bargains, and ſells to C. and his Heirs all his Tenements, Rents, Servi(t5 
and Hereditaments in M. The Suit of Court is extinguiſhed. 2. And 5 pl 
Mich. 36 & 37 Eliz. Anthony v. Burton. 5 | 

23. Where Purchaſe of Parcel of the Land our of which &c. by te 
Lord ſhall extinguiſh the Services, and what, See Heriot (H) pl. 2 


r 


(B. a. 2) he- 


„ 


Na 


2 * 


(B. a 2) Revived. 


1 JE. 45. Nacts, That Lands holden of a Common Perſon by Fealty, See (I) pl. 
| Rent, or other Service, coming to the King's Hands by At- 


tainder of Treaſon, and being afterwards granted by the King to another, ſhall 
be holden as 57 uch Attainder had not been ; And that every Perſon not at- 
tinted, his Heirs, Affigns and Succeſſors in the ſame Lands Sc. being in the 
Hands of any other than the King, may diſtrain for the Rent, as they might 
have done if the ſaid Attainders had not been. 

2. If Lord and Tenant are, and the Tenant is attainted of Treaſon by 
Att of Parliament, and to forfeit all his Lands, and after is pardon'd and 
reſtored by another Parliament, Habendum to him and his Heirs, as it 20 
ſuch Attainder nor former Act had been, now he ſhall hold of the common 
Perſon as before, and yer ar one Time the Tenure is extinct by the For- 
feiture of the Land to the King. Br. Tenures. pl. 70. cites 31 H. 8. 

z. If Lands held of the King are given to the King in Tail, the Remainder 
over, the Tenure ſo long as it is in the Hands ot the King, is ſuſpend- 
ed; but after his Death without Iſſue, it ſhall revive. D. 102. a. pl. 82. 
Trin. 1 Mar. The Queen v. Ld Barkley. 


— 
— - 


(C. a) -Services. In what Caſes the Services ſhall be 
multiplied. 


& 20. 


. [ Fa Copyholder in Fee holds by Fealty, Rent, Suit of Court, pam 342. 


and ro pay a Heriot, that is to lay, Optimum Animal upon every 
Surrender, and atter he ſurrenders Parcel of the Land he ſhall pay a 
eriot ; for it cannot be divided, it being entire and a Periot Ser- 
vice, and theretore-ſhall be multiplied ; For if he ſhall expect till all 
be (urrender'd, peradvedture no Heriot ſhall be paid, for then he may 
(urrender all but a little Parcel, and ſo no Hertot ſhall be paid. Hill. 
20 Jd. B. B. between S»agg and Fox by Dodd. and Chamb. But 
Doughton dubitavit. 


2. It a Man holds by Homage and dies having Iſſue diverſe Daugh- 


ers, in this Cale the eldeſt Daughter ſhau do Homage for her and 
all her other Siſters. Co. Litt, 67. b. | 285 

3. But in the ſaid Cale if the Coparceners make Partition, then every 
— 5 n Homage, becauſe it is not Una ſed diwerſa Hz: 

+ + 07. U. | 

4 So where there are 2 Coparceners who hold by Homage, and 
the one enfeoffs J. S. ot his Part; Now J. S. ſhall do Homage for his 
eee 
and the eldeſt does Homage for her lee other Siſters, * after the 
. enfeoffs J. S. of her Part, J. S. ſhall do Homage for it, For 

this the Coparcenary is deſtroped. Co. Litt. 67. bv. | 

6. Ik there are ſeveral Joinrenants of Land held by Homage, they 
al ſhall do their Homage jointly. Co. Lttt. 67. b. 

7. If there are ſeveral Tenants in common of Land held by Ho- 

l. If Tenant by Homage makes Feoffmenr ot Part of the Land, the 


Froffee ſhall hold by Homage, Co. Litt. 67, b. 
| | 9. In 


S. C. ad- 
judg'd. 


— none enemas 


244 „ D—_ | Fs 


And if ſeve- g. In Replevin the Defendant thewed that certain Land was held | 
pole _— fit of Court and other Services &. and alleged Seiſin &c. and 1 
ae deſcended to 2 Coparceners who made Partition, and the one of his Part * 
of one Suit feoffed the Plaintiff, and the other of his Part infeoffed F. N. and for 8 5 
is due, the Arrear by 7 Years he avowed upon the Plaintiff, and the Avowry ond 
LOG — per Cur. quod nota, Now there thall be ſeveral Avowries, And per Seton 
one Suit, but àa Man cannot make joint Avowry upon ſeveral Tenants, but by him after 
this is where ſuch Partition and Alienations it the one makes the Suit, this ſhall dif 
they are charge all the Tenancy, and it any of the Tenants make the Suit, che 
Pay n- other may plead it, but he may avow upon whom he pleaſes ; Quod | 
eofſed | AY a , Nun 
Quere, f, negatur. Nevertheleſs, Quzre in this Caſe, if he ſhall not have Suit af 
they are ſeve- every of them? But per Skip. and Seton he ſhall have it only of the on- 
rally in Quod non negatur, quod nora bene. And the Statute of Marlebridye, ” 


Lee, 1 9. wills, that where Coparceners hold by Suit, he who has Enitiam Pa. 


Skipwith tem ſhall make the Suit, and the others ſhall make Contribution to h 
ſaid, that the and this is after Partition. Quzre before Partition. Br. Suit. pl. 4 c 
Lord may 24, E. 3.73. 

diftrain cubom 

he pleaſes, and if the one makes the Suit, the others ſhall have ow Advantage, and fo the Lord il 
have but one Suit; quod nota. And Tir. Tenure, 64. and Bar in Fitzh. 211. every one ſhall make Hal 
by himſelf. Br. Suit, pl. 4. cites 24 E. 3. 73. 


— — 


im; 
les 


10. If a Man grants Parcel of his Rent Service, and the Tenant attorns 
this is good, and he ſhall do two Fealties if the Service be Fealty only, 
Br. Grants, pl. 4. cites 9 H. 6. 12. | 
Br. Avowry, II. It a Man holds 3 Acres by a Hawk, and makes 3 ſeveral Feoflinmis 
$546 cncs of the 3 Acres, every Feoftee ſhall hold by a Hawk; tor it is not fever 


Br. Tenures, able. Contra of 3 d. Rent, or 3 8. which is ſeverable. Br. Tenures, gl. 


pl. 64. S P. 42. cites 22 E. 4. 36. 


cites 29 HH. 
6. Br. N. C. 29 H. 8. pl. 124. S. P. 


12. It a Man makes Feoffment of a Moiety of his Land, the Feoffee ſhall 
hold of the Lord by the entire Services by which the entire Land was held 
before; tor the Statute Teuendo pro Particula does not hold Place here tor 
Moiety nor Fart. Contra ot one Acre or two Acres in certain. Gn 
a third Part &c. which goes throughout the whole, Br. Tenures, pl, 
64. cites 29 H. 8. 

13. It there be Lord and Tenant of 3 Acres of Land by Homage, Feat, 
Suit of Court, Eſcuage, and the Rent of a Horſe payable at the Feaſt ol 
Eafter, or by the Rent of aHawk or of a Roſe &. And the Tenant after 
the Statute exfecfs one Man of cue Acre Parcel of the Tenancy, and at 
ther of another Acre Parcel of the Tenancy, in this Caſe every of then 
ſhall hold of the Lord by Homage, Fealty, and Suit; but the Eſcuage 
thall be apportioned, and the Relief, when it falls, as a Rent ſeverable, 
ſhall be apportioned, and the Lord ſhall have but one Horſe, or one Rot; 
or one Hawk ot them all, not apportionable. Perk. S. 684. 

14. All intire Services, whether Things of Profit or Pleaſure, as Ot 
&c. or Faulcon, Dog &c. ſhall be multiplied by Alienation of Part 0 
the Tenancy ; but it the Lord purchaſe Parcel before any Part alien'd, ill 
is extinct ; bur if after Alienation no more is extin than remain'd on 
the Parcel purchaſed, 8 Rep. 10. b. 106. Hill. J Jac. in Talbor's Cale 

10 Rep. 108. 15. Some Si N Services ſhall be multiplied, and ſome not, as Ho- 
boy 1 mage and Fealty is multiplied, and is not extinct by Purchaſe of Fat 
elas cas. py the Lord, and fo of Knights Service, and ſuch Services as are pm A. 
no Publico & pro Defenſione Regni ; but Perſonal Private Services, 28 !0 

be the Lord's Butler, Carver &c. or where the Tenure is ad Conv1vat- 

dum Dominum &c. ſemel in Anno &c. there ſhall be no Apportioomeſt 

or Multiplication, and Purchaſe of Parcel by the Lord ſhall excingui 

ſuch private perſonal Services; But where ſuch Private Perſonal 1 1 


— 
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all not be multiplied, the Lord may diſtrain every one tor not doing 


chem, tho* they ſhall be done only by one ot them. And manual La- 
hour, as to cut the Lord's Corn or Graſs &c. which is to be done upon 
| cercain Thing, ſhall not multiply. 8 Rep. 10g. b. Talbor's Caſe. 

16. There is a Difference between very Lord and very Tenant, and be- 
een Donor and Donee, or the Leſſor and Leſſee ; tor in Caſe of very Lord 
ind very Tenant, as well the annual as the caſual intire Services ſhall be 
multiplied, as appears in Bruerton's Caſe, 6 Rep. 1. b. 2. a. and in 
'he $Rep. 105. in Talbot's Caſe. Bur in the Caſe of Donor and Do- 
nee, or Leſſor or Leſſee, the entire Rent reſerved ſhall not by any Di- 
\ilion either of the Reverſion or of the Poſſeſſion, 4 Act in Law be 
multiplied. 10 Rep. 10). b. Per Coke in Lofield's Caſe. 

17, [fa Man makes a G½%t in Tail of 2 Acres (one of the Acres being 
Birough Engliſh Land, and the other at Common Law) reſerving a Horſe, 
de ſhall not multiply the Horſes, but ſhall pay one Horſe for which ot 
them he will, but not 2 Horſes; Per Coke Ch. J. 3 Bulſt. 154. Mich. 
13 Jac. in Cale of Moody v. Garnance. 


(Ca. 2) Services abridged, 


1. JF a Man had given Land before the Statute rendring 3 d. pro omni- 
bus Servitiis ſalvo Scutagio quum currit & abſque Homagio & Fidelita- 

te, he thould not have Homage, tho ir be incident to the Eſcuage ; Per 
Herle, Wilby, Bows, and Murf. bur ſeveral e contra. And 1t Lord 
grants for him and his Heirs to the Tenant and his Heirs, that they 
hall never have Ward nor Marriage, the Heir ſhall rebutt the Lord in 
Alfie by this Deed to claim Ward; quod adjudicatur for Law, per 
Herle. Br. Tenures, pl. 87. cites 19 E. 1. and Fitzh. Avowry 224. 

2. If there be Lord and Tenant, albeit the Lord confirms the Eſtate, 
which the Tenant has in the Tenements, yer the Seigniory remains entire 
to the Lord as before. Litt. S. 535. | 

3. It there be Lord and Tenant, which Tenant holds by Fealty and 20 s. Becauſe 
Rent, if the Lord by his Deed confirms the Eſtate of the Tenant to hold by there is Pri- 
12d. or by a Penny, or by a Halſpenny, in this Cafe the Tenant is diſ- MY berueen 


charged of all the other Services, and ſhall render nothing to the Lord — + Wy 


but that which is comprized in the fame Confirmation. Litt. S. 538. nant ; but if 
there be 
Lord, Meſne, and Tenart, the Lord cannot confirm the Eſtate of the Tenant to hold of him by leſs Ser- 
vices ; bur it is void, becauſe there is no Privity between them, and a Confirmation cannot make ſuch 
an Alteration of Tenures. Co. Litt. 305. b— But where there is Lord, Meſne, and Tenant, and the 
Lord confirms the E ſtate of the Meſne to hold by leſs Services, this is good; for he is Tenant in Poſloſſion 
ot the Meſnaltv, and there is no other Poſſeſſion. Br. Confirmation, pl. 8. cites 14 H. 4. 37. And 
% there is required a Privity when the Lord abridges the Services of his Tenant by Confirmation, fo 
muſt there be alſo when he abridges them by Releaſe. And therefore the Lord Paramount cannot re- 
IF A the T 8 Paravail, ſaving to him Part of his Services; but the Saving in that Caſe is void. 
0, Litt. 305. b. 


4 If there be Lord, Meſue, and Tenant, and the Tenant is an Abvot that * As long 
bis of the Meſne by certain Services yearly, the which has no Cauſe to 32 yon 4 
tave Acquittance againſt his Meſne for to bring a Writ of Meſne &c. if 7,1 ir 
Be Meſne confirms the Eftate of the Abbor in the Land, to hold to him and cannot by 
"ts Hucceſſors in Frankalmoigne &c. this Confirmation is good, and the the Lord's 
Abbot holds of the Meſne in Frankalmoigne, becauſe no * new Service Confirma- 


rec; for all the Services ſpecially ſpecified be extin&, and no 4 


Rent is reſerved to the Meſne, but the Abbor ſhall hold the Land of with any 
im as before the Confirmation; for he that holds in Frankalmoigne new Service. 


Rrr ought Co. Litt. 
305. 4. 


ä rt N 
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ought to do no bodily Service; ſo that 5 ſuch Confirmation 31 T= 
ſhall not reſerve any new Service, but that he hs l be holder ſu 
as It was before; and in this Caſe the Abbot ſhall have a Writ of M um 
it he be diſtrained in his Default, by Force of the ſaid Confir as, 
where percaſe he might not have ſuch a Writ before. Litt. S 5 2 

8 regu- 5. A Man cannot abridge a * Rent-charge or Common of Pats b 

"Confirma. Confirmation; but a Rent Service, in Reſpect of the Privity between * 


a Confirma- : 
tion does Lord andthe Tenant, may be abridged by a Confirmation. Co. Litt 
abridge Ser- 1 
vices, there ought to be Privity. Co. Litt. 305. b. 

* But a Man may releaſe Part of his Rent- charge or Common &c. Co. Litt. 305. 


6. A Tenure may be abridged by a Confirmation. Co. Litt. 305. a, 


* Relevium . 

is derived (D. a) * Releef. 
from the La- 

tin Word a 

Relevare; I. B te! the Time of H. 1. the Ring and other Lords us'd to male 
for ſo ancient the Heirs of their Oead Tenants to redeem their Land. Janlia 
Authors ſay, Anglorum 59. 28 
and give | 
this Reaton, Duia hereditas que jacens fuit per Anteceſſoris deceſſum, relevatur in manus heredum, Gs prep. 
ter j actam relevationem facienda erit ab hærede quædam præſtatio, que dicitur Relevium. And in Dome(4;x 


it is call'd Releyamentum & Relevatio. Co. Litt. 76. a. See Ld Coke's Copy holder 36. S. 25 


2 But H. 1. abrogated this evil Cuſtom, and ordain'd [that] the 


Heirs of the dead Tenants of the King, and of other Lords, rele. 
varent terras de Dominis ſuis, non redimerent. Janus Anglorum, 79. 


Xt 116. 70. | 
See (E. a) 1 hat. 
Pl. 3- 5 
$. BE is a Profit of the Seigniory. 17 E. 3. 64. C0, 3. Pen- 
nant. 66. | 


NC, 4. Relief is not a Service, but incident to the Service. 4 E. 2. 
RE; Avowry 200. by Scrope. Co. 3. Pennant. 66. 
2 Inft. 95. S. P. It is not any Service, but a Flower of the Service, and ſhall go to the Execu- 


tors. Cro. J. 28. in the Caſe of Mackworth v. Shipward. —It is only an Improvement of, or an 
Incident to the Service. Co. Litt. 83. a. ä 


5. It was ſaid, that Relief is only a thing perſonal. Br. Relieſe, pl. 
II. cites 39 H. 6. 33. : 

6. The paying a Relief is a putting the Lord in Seiſin, and an ac- 
knowledging him for his Lord; ſo as of ancient Time, and in ancient 
Books, Relief is call'd Simplex Seiſina. 2 Inſt. 134. CIAL 

7. Relief on Alienation is not properly a Relief, tho call'd ſo in divers 
Books; but is properly a Fine tor Alienation. And this may be by Te- 
nure, by ff dect Reſervation, by Cuſtom. Agreed per tot. Cur. Jo. 133. 

Trin. 2 Car. B. R. Hungertord v. Haviland. | 


(E. a) Re- 
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(E. a) Relief. Of what Tenure or Service it is to be 
paid [And what it is, pl. 3 How much to be paid, 


pl. 2z 35 4. 


E, who holds by petit Serjeanty, ſhall not pay any Relief, 23 

HE. 1. Stature ot Wards and Reliets. 

:. He, who holds in Socage, ſhall not pay any Relief, according to R-1## i- +» 
oper Signification of Relief. 28 E. 1. Starute of Wards and Heiden, as 

Kelets. Ancient Tenures, fol. 3. b. But only ſhall double his * 


ent; for anctently always it was put as a Badge of Knight Service, 9% gu 
Pard, Parriage, and Relief, . Bracton, Lib. 2. fol. 85. b. B. 8. | nor bens. © 


| : : Br. Tenures, 
pl 76. cites 13. R. 2. and Fitzh. Avowry 89. 


. But of late Time the Doubling of the Rent by Tenant in So- The Heir in 
care, that is to ſay, the paying of ſo much as his Rent is by one Socage all 


: double the 
car over the Rent, is call'd Relief. Litt, 28 S. 126. Doctor Rent, af 
Sent, 14 b. 3x A. x5. Bratt. Ltd. 2. fol. 85. b. S. 8. it is the Death 
tall d Quzdam præſtatio ab Hærede propter Dominium & Dominii Re- of his Fa- 
conitionem. Ancient Tenures, 3. b. ſays, that he ſhall double the Nene 
Rent. 13 E. 2. Avowry 89. 20 E. 3. Avowry 131. Britton. fol. Relief Br. 
1:8. ſhall give this in Acknowledgment of the Seigniory. Kelloway. Relief, pl. 
incerti temporis 136. Wn 

Tit. Raviſhment de Gard ; and this appears Tit. Socage in the old Tenures, That the Heir in Socage 
ſhall not pay Relief, but ſhall double his Rent in Name of Relief. 


4. Ik Tenant holds of the Lord by Fealty, and to pay 10 s. Rent = f 2 ; 
every 2 or 3 Years, tho it be not any annual Rent, yet he ſhall pay fooffe 1 before 
10s, for Relief. C0, Litt. 91. the” Starmre: 

| | of Quia 
Emptores terrarum, to hold by 12 d. and Fealty for all Services, Actions, and Demanas ; yet he ſhould pay 
Relief; for this is incident to the Tenure ; Per Skrene, ad quod non fuit reſponſum. Br. Reliefe, pl. 
0 cites 14 H. 4. 8. Br. Incidents, pl. 22. cites S. C. per Skrene ; but Hank contra, therefore 
uzre inde, | | 
| Where the Tenure is by Nalty only, there is no Relief due; for all other Services except Fealty are 
everable, Co. Litt. 93. a. 


5. A Fee Farmer ſhall not pay any Relief; for the Rent is intended 1 Relief, 
the ver Value of the Land, or the 4th Part of it at leaſt. 45 E. Ves. Ten 
3.15. Ancient Tenures, fo. 4. b. becauſe he ought not to do other 5 0 
thing, but ſo as is contain'd in the Feoffment, Britt. fo. 61. Du⸗ ITbid. pl. 8. 
bitatur Bracton. Lib. =. fol. 86. S. 9. 2 E. z. 


18.8.2 
per Finch. But if the annual Value be abride d by 7 Reddendo, there the Grantee of the Fee-Farm 
ſhall pay Relief. Mo. 168. pl. 301. in the Caſe of Saffron Walden. 


. be who holds in Frankalmoigne ſhall not pay any Relief, Britt. 


[7] 10, Df Corporal Service, or Labour, or Work of the Tenant, 

10 Relief ts due. Co. Litt. 91. b. | 

. (8] 11, As if the Tenant in Socage holds by Service of atrend- Bu if the 

ng on his Lord at Chriſtmas, he ſhall not double this Corporal Ser- 7 mo 2 

*e orRelief Co. Litt. 91. b. It ſeems becauſe it is impoſſible to % 4. 
0 this Service double, being to be done by his own Perlon at one Feat of 

and the lame time. | Orifmeſs, 


or to ay 10. 


ge the Relief muſt be 10s. becauſe the other cannot be doubled, & fic de ſimilibus. 0. Litt. 


_ [9g] 12. 


— -O————  - — - * 
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.] 12 But if a Man holds in Socage by Service to do cen 
WO dere at the 12575 Harveſt, he ſhall double this Corporal Ser 
vice for his Relief, becaule che particular Lime of doing it is not pre. 
ſcrib'd, but only to be done in the Parveſt, the which may be 201; 
by his own Perton, or may be done by the Labour of any other Ban 
Autumn Vacation x1 Car. So held by Yaſter Herbert, Reader gr 
the Inner⸗Temple. Contra Co. Litt. 91. b. 

[10.] 13 So It is when it is to plow the Lord's Land by certain 
Days, or to work about a Hedge by certain Days, or ſuch like, 
11. ] Abbot nor Prior ſhall not render Relief; for they do not come iy] 
Deſcent. But becauſe the Prior and the Covent granted by their Died ij 
the Lord to hold in Chivalry, and to render 100 5. for —_ at every Avoi. 
dance of the Prior, 7he Lord diſtrain d, and avow'd for Relief, as non hi; 
very Tenant, and the Avowry awarded good. Brooke ſays, Quod miror: 
Br. Tenures, pl. 77. cites 20 E. 3. and Fitzh. Avowry 124. i 
Tine Relief and Heriot Service are all in one, and the ſame, Cunditim 
and the ſame Law holds Place in all Caſes. Per Frowike Ch. J. Kely, 
84. pl. 7. Paſch. 21 H. J. Anon. | 


* 


(F. a) Relief. How much ſhall be paid. 


The Relief of Knights, and all Superiors, is the 4th Patt of 
8 3 their Kevenues. Co. 9. Lowe 124. b. Co. Litt. 69. d. b. 
Co. 7. Mevill. 33. b. 
2. An intire Earldom ſhall pay 100 l. for Relief. Doct. Student, 
14. Co. Litt. 69. a. b. 83. b. Mägna Charta, cap. 2. Bracton, Lib, 
2. fo. 84. b. S.2. Co. 7. Nevil. 33. h. Selden Tit. Donor. 232. 
3. An intire Barony ſhall pay 100 Barks for Relief. Doctor Stu. 
— 14. Co. Litt. 69. d. b. 83. b. Co. 7. Newvil. 33. b. Selden Ut, 
onor. 232. 
4. A Marquiſdom, which conſiſts of the Revenue of 2 Baronies, 
ORAL which amounts to 800 Parks, ſhall pay for Relief 200 Marke 
* Fol. 516. Co. 9. Lowe 124. * b. Co. Litt. 69. a. b. 83. Co. 7. Mevil 33. b. 
V Selden Tit Honor. 232. 
5. A Dukedom, Which conſiſts of the Revenue of 2 Earldoms, 
that is to ſap 2001. a Bear, ſhall pay 200 1. for Relief, Co. 9. 
Lowe 124. b. Co. Litt. 69. a, b. 83. b. Co, 7. Nevi/. 33. b. Seidel 
Tit. Donor. 232. | 5 
6 Quzre, what Relief the King of the Iſle of Man, or Waight, 
hon 2 2 Litt. 83. b. This is not limited by the Statute of 
anna arta. 
Co. Litt. 76. * An intire Knight's Fee dught to pay 100 s. Doctor Student. 14 
a, 83. b. Litt. 24. b. Co. 9. Lowe 124. B. Gervaſius de Tilbury, fol, 63. b 
cap. de Relevio, Co. Litt. 69. 


WN 8. And, pro Rara, according to this Value, ik it be leſs, Lit 
Relief was, 24- b. ; | ; 3 
as ſome hold, certain by the Common Law; but the Relief of Earls and Barons were incertaln, 2! 
therefore were call'd Relevia Rationabilia; but the Statute of Magna Charta, cap. 2. limits them in 
certain, and mentions alſo a Knight's Fee. 2 HE 

A Man may hold his Land of his Lord by the Service of 2 Knights Fees, and then the Heir, being 
of full Age at the Time of the Death of his Anceſtor, ſhall pay to his Lord 10 J. for Relief 


Litt. 84. a. 
8. C at pl. 9. Tenant by Knight Service, by a Cuſtom, may pay for an cn 
42 tire Fee but 2 Marks for Relief, 40 E. 3. 9. 


10. Upon 
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10. Upon the Creation of a Tenure any Sum may be reſerved, if 
more or leſs than the Law appoints. 31 All. 15. 

11. Tf a Man be created an Earl of a County, and that he ſhall 
have the 3d Penny of the Profits of the County, this is clearly 
11ch Earl as ſhall pay 100 1. for Relief, within the Statute of 
Magna Charta; tor this was the ancient ule of Creation of Earls. 
Ser Selden's Titles of Honor, 131. | 

12. [So] If a Man be created an Earl of a County, and that 

hall have Pro tertio Denario ejuſdem Comitatus, vel pro Nomine 
ejuſdem Comitatus 20 I. or ſuch Sum, thts is ſuch Zarl as ſhall pay 
lool. for Relief, tho' he has but 20 1. Value, which was the ary 
of his County; and the Relief ts according to the Value of 400 l. 
for the Relief is not paid according to the true Value, bur according 
to the Dignity ot an Earl. See Selden Tit. Honor, 131. 

1;. (So] if a Man be created an Earl of a County by Letters lf 
Patents, Er ulcerius Rex concedit to him 201. Annuity, ut Honorem f 
& Dignitatem prædictos honorificentius ſupportare valeat, tho” this is | 
t any Part of the Body of the Earldom, but only an Annuity for 
tie Supportation of his Honour, yet he ſhall pay 100 l. for his Re- 1 
le as an Earl; for of late Times the Creations of Earls have been i 
made tn this Manner. Contra Litt. 83. b. 

14 (So] if the King creates J. S. Earl of a County, and does 1 
nor grant to him any Land or Annuity for the Supportation of it, yer 1 
he hall pay 100 1, tor Relief, becaule the Beliek is not to be paid ac- 1 
toruung 0 the Value of the County, but as Earl. Contra Co. | ; 
Litt. 83. * | 

15. If the King creates J. S. Earl of a Vill, or of a Place within if 
the County, pet he is ſuch an Earl as ſhall pay 100 l. for Relief. 4 

16. Ik A, be a Feodal Earl, that is to ſay, holds his Land as an i 
Carl, and he aliens Part of the Land which is the Body ot the Earl- mn: 
don, he ſhail not pay 100 l. for a Reltef for his Earldom which re⸗ 1. 
mains ; but his Relief ſhall be abated according to the Value of the 
Land which is allen'd. 10 H. 5. in the Exchequer, Ex parte Reme- 
moratoris, the which Intratur 9 D. 5. Jbidem, this is admitted 
upon the Pleading, where the Earl of Devon pleaded ſuch Plea; 
and it was adjudged no Plea, becauſe he does not ſhew what 
Perſons had the Lands fo alien d, by which the King might have 
Bemedy againſt them for their Reliefs, . 

. Tf the King gives Land in Fee abſque aliquo inde Reddendo, 
this is a Knight Service in Capite, becauſe it is the beſt Service ge- 
lictal, that is to ſay, Eſcuage for Detence of the Realm; but be- 
dle it is not expreſs d in the Reſervation by what Part ofa Fee he 
hall hold, and the Law cannot make it an entire Fee, or other Part 
9 a Fee, according to the Value, it ſeems that he ſhall pay the Va⸗ 
lie of the Land by a Bear, according to a Grand Serjeanry. Autum- 
© Reading 1635, held ſo by Maſter Herbert Reader of the Inner 


18. So it ts, if the King gives Land, and does nor expreſs any Te- SAL 
dure, it ſhall be a Tenure by Knight Service in Capite ; and becauſe Fol. 5:7- 
lf cannot be made certain any Way by what Part of a Knight's Fe 
it ſhall hold it, it ſeems he ſhall pay for Relief the Value of the Land 
Wa Bear, having Reſemblance to a Grand Serjeanty; for Relief 


— 


n but of the Statute of Magna Charta, c. here being no 
cttain Knight's Fee, and then ought to be reſorted to as was before 1 
the ſaid Statute, bi; 


19. De Serjeantiis vero nihil certum exprimitur, quid vel quan⸗ 
tum dare debeant hæredes & ideo, juxra Voluntatem Dominorum 
munis ſatisfaciant pro Relevio, dum tamen ipſi Domini rationem, 


bel menſuram non excedant. Bracton, lib. 2. fol. 84. b. S. 7. Ger: 
88s | vaͤle 
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— — | — 2 5 8 5 
* 3r. Relicf, vaſe of Tilbury, fol. 63. b. cap. de Relevio de Baronie. For Grand 

Cc. Per Serjeanty the Dalue of the Land for a Bear ſhall be paid for Nele 
Cokain Ch, *_11 D. 4. 72. b. by Cockain, Litt. 35. The Value (over the 
B. ad quod Charges and Reprizes.) 


non fuit re- 


ſponſum.— Br. Tenure, pl. 13. cites S. C. accordingly. 


20. In Divers Provinces by the Feudal Law there uſed, the Rent 
of a Bear ot the Feud ſhall be given to the Lord for Relief; and in 
ny [Provinces in other Manner Reliet is given. Conti Bethg: 

47- 

21. By the Law of England the Tenant (in Socage) ought to 
double the Rent for Relicf, that is, he ought to pay for Relief 
much as the Rent is by the Year, and ought to pay his Rent alſo. 16 
D. 7. 4. b. Doctor and Student. 14. b. 28 E. 3. Statute of Wards 
and Relief. Bracton, lih. 2. fol. 85. b. S. 8. Litt. fo. 28. S. 126, 
Tho' the Rent be payable at 4 or 5 Terms of the Year. Kell, incerti 
Temporis 136. 4E. 2. Avowry 200. 

>. C. at pl. 9. 22. Tenant by Knight Service by a Cuſtom, may pay for an entire 

23. It was agreed, and not denied, that where a Lord avows fr 
Ioo s. Relief, where by Cuſtom of the Country, or otherwiſe, .he 
ought to have but 13:8. 4d. there, if the Lord has Judgment to have 
Return for 100 s. the Tenancy ſhall be charged with 100 8. for Relief 
tor ever. Br. Eſtoppel, pl. 25. cites 40 E. 3. 9. 


— 


(G. a) Relief. / ſhall pay. 


If the King's 1. E that ought to be in Ward, if he had been within Age at the 
— hg Death ot his Anceſtor, ſhall pay Relief, if he be of full Age at 
Chivalry 7 

dies, hs his Oeath. 17 E. 3. 64. | 
Heir of full 

Age, the Heir ſhall ſue Primer Seiſin, and ſhall pay his Relief. Contra of Heir within Age, and in 
Ward of the King, and ſues Livery, he ſhall not pay Relief. And the Heir in Socage, Tenant of the 
King in Chivalry, ſhall pay Relief, and thoſe ſhall And Surety for their Relief upon the ſuing out of 
the Primer Seifin. Br. Relief, pl. 12. cites F. N. B. 254. And ſays, See Ibidem 262. That where the 
Tenant of the King in Chivalry has Iſſue two Daughters, and dies, . one of full Age, the other with- 
in Age, the eldeſt ſhall ſue Livery for her Moicty, and ſhall pay Relief for her Moiety, and the other 
ſhall be in Ward quouſque &c. | 


See (J. a) pl. 2. Tf the Tenant be diſſeiſed, and dies, his Heir of full Age, he ſhall 
7. pay Keller ; for he ought to be in Ward il he had been within Age. 
> 3. 64. 
3. Two Coparceners ; one dies, her Heir of full Age; ſhe ſhall not pay 3 
Relief; for if the ſhould pay any at all, ſhe ſhall pay but the Morery, 
and that the can't do; for a Relief cannot be apportioned, for Coparct- 
8 are but one Tenant to the Lord. 3 Le. 13. pl. 30. Mich. 8 Eli 
. B. Anon, 


(H. a) Who, 


——— 


— — — 
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(H. a) Who. In Neſpect of Eſtate. 


lief, pl 2. 
Delcent. * 40 E. 3. 9. 11 DD. 4. 74. b. 17 E. 3. 63. b. ch Yo 


2. Tf the Tenant ar Common Law had alien'd in Fee to his eldeſt It the 97. 
Son and died, the Son being of full Age, he ſhall not pay Relief; be #n/cofs 
cauſe he was in by Purchaſe, Bracton lib, 2. fol. 85 17 E. 3.64 % ap- 


the Tenant integlfe his eldeſt Son and dies, the Son being of Ce 


3.4 | 
fall Age, he ſhall pay Relief tho' he be in by Purchaſe, becauſe he % 5 
ought to be in Ward, ik he had been within Age, by the Statute of Heir falt 
Yarlborough ; (And it ſeems Relief ts within the Equity of it, or %s 


Queſtion in 


I, A Beben ſhall not pay Reltef, but only he who comes in by * Br. Re- 


otherwife it cannot be Law.) 1) E. 3. 63. b. 64. 7 E. 3. Keliet. 11. Hur Books, * 


Nevertheleſs Fitzher bert lays, Credo quod non eft Lex. whether he 

all have 
Relief either by the Common Law, or by the Statute of Marlbridge, cap. 6. But now the Statute of 
14 Eliz, cap. 5 has cleared that Queſtion, and that the Lord ſhall have Relief where the Conveyance 
is made to any Perſon by Colluſion &c. Co. Litt. $4. a. 


4. Tf the Tenant aliens in Fee, and dies before Notice of the Feoff⸗ 
Ment to che Lord, his Heir of full Age, no Relief ſhall be paid, be- 
cauſe the Heir is not his Tenant ; For the Privity of the Avowry ts 
determined by the Death of the Attenor, tor the Heir ſhall not be in 
Ward. Oubitatur, 17 E. 3. 64. 
5. Ik a Feme pays Reliet, and after takes Baron, and has Iſſue by SAL) 


him and then * dies, the Baron ſhall not pay new Relief, hecauſe he * Fel. 5:8. 
does not ſucceed ag Heir. Bracton. lib. 2. fol. 84 b. D. 7. — 
6. J Yan ſhall nor pay Reitet being of full Age, bur where, if he See (G. a) 
had been within Age, he thould be in Ward, and e converſo. 26 H. 8. 6. 4 2) pl _ 
by Knightley ſald to be a Ground. = N 

7. A Furchaſor ſhall not pay the Relief. 26 E. 3. 71 h. Bracton, 
x 2. fol. $4. b. S. 3. Bur only he who comes in by Deſcent, Britton, 
dl, 177. b. =. | | 
g But, by the Cuſtom in Cornwall, the Purchaſor ſhall pay it. 
14 0. 4. 5. b. 
9. A Corporation aggregate ſhall not any Relief, for it is a perpetual S. P. Bur 


f 2 TT 7 if the Cor 
Corporation. Co Litt. 70. b. 2 RY 


tes eter the Lands to ny natural Man and his Heirs, now Relief &c. and other Incidents thereunto is 
ce. And yet this Poſſibility was Remota Potentia, but the Reaſon is, Ceſſante Ratione Legis 
ceſſat ipſa Lex, and the Reaſon of the Immunity was in Reſpect of the Body Politick, which by the 


3 ever ceaſes Co. Litt. 70. b. and ſays, it is the ſame of an Abbot and bis Succeſſors, 
id. 


lo. An Abbot or Prior who is in by Succeſſion ſhall not pay Re- * Br. Re- 
let. 20 E. z. Relief 8. and Avowry 124. 30 E. z. Relief 9. * 3D. 4. ef, gl. 9- 


cites S. C. — 


:. Becauſe the Corporation never dies. 3 E. 3. Relief 9. Co. E,ery 3306; 


2 | in England 
11. But by + Preſcription they may pay. 3 I). 4. 2. 8 R, 2. Itinere bath a Ba-. 
Cane title Relief 14. Admitted by Jſſtie. 17 E. 3. 5. b. Co. ronv, and 


that baron 
tt. 99. is holden * 
23 | . the King in 
(apite, and yet the King can have neither W n or Relief. Co Litt. 70. b. — 2 Inſt. 7. S. Þ. — 
And yet the Succeſſor of a Biſhop or Abbot may pay Relief by Preſcription or Grant. Co. Litr. 84. a. 
No Relief if due wen Succeſſion unleſs it be by ſpecial Reſervation in Point of Tenure, or by Cuſtom 
alſo; agreed per tot. Cur. Jo, 133. Trin 2 Car. B. R. B v. Haviland. 
A S P. per Thirn. _— But not by the Common Law by the Tenure, Br. Relief, pl. 9. cites 
1 . 2. Ice the Note on pl. 9. | | | 


| | 12. Tf 
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14. If a Tenant gives the Land to his Son and his Feme in Tail 
and dies, by which the Reveriion deſcends upon the So 


n 

the Eſtate Tati by Purchaſe, pet he ſhall pay Relief for t 
ſion deſcended. 26 E. 3. 71. * ſaid to be aVzudged ” all ch 
Counſel. . 

But where 13. Bur if the Tenant aliens in Fee upon Condition to leaſe to him 

Land was ſelſ tor Lite, the Remainder to his Son in Tail, the Remainder to his 


given ts the own Righr Heirs, and it is performed, and after he dies, his Son 


Li/e, the Re- (all not pay Relief for the Remainder deſcended, becauſe he has the 


mainder to Tail by Purchaſe. 26 E. 3. 71. b. Dubitatur. 

the eldeſt | 

Son in Tail, the Remainder to the right Heirs of the Father, and the Father died, and after the $;y died 
evithout Iſſue, and the youngeſt Son enter'd; He was * to pay Relief as Heir of his elder hr. 
ther, and not to be Purchaſor by the Name of the right Heir of the Father. Br. Eſtoppel. pl. 25. cirg; 


43 E. 3. 9. 


- 


14. An Heir Female ſhall pay Relief as well as the Heir 933% 

15. If Land deſcends to an Infant it being held in Socage, he ſhaj 
pay Relief. Doctor and Student. 14. b. 

16. Grandfather, Father, and don, the Grandfather held by Relief and 
died, the Father enter d and enfeuſted his Son and dies; there the I 
may dliſtrain the Son for the Relief of his Grandfather before he accepts 
him for his Tenant, and ſhall make Avowry tor the ſame Relief; Cu. 
tra if he firſt accepts the Feoffee for his Tenant ; For upon an Alienation 
the Lord is not bound to change his Avowry before he be ſatisfied of the 
Arrears due before; And here the Son is Purchaſor, but if he was in x 
Heir and not as Purchaſor it had been otherwiſe. Br. Relief, pl. ». cite 

E. 3. 22. | 
; Tg If a Man be ſeiſed of certain Lands which is holden in Socaye, and 
makes a Feoffment in Fee to his own Uſe, and dies ſeiſed of the Uſe, (hi 
Heir of the Age of 14 Years or more) and no Will by him declared, the 
Lord ſhall have Relief of the Heir; and this by the Statute of 19 H 
7, cap. 15. Litt. S. 126. | 

18. Relief is not due to the Lord, but only from his very Tenant i 
Fee Simple. Per Frowike Ch. J. Kelw. 82. pl. 2. Paſch. 21 H.) 
Anon. 


(L a) Relief. To whom: it ſhall be paid. 


8. P. Co. 1.7 F the King has the Wardſhip of Land held by others, by Reaſon af 


Litt. $3. b. his Prerogative, pet the Deir at full Age ſhall pay Relief co cv!) 


. of the Common Lords. * 24 E. 3. 24. b. 26 H. 8. 6. Bracton, Lib.: 


Wardſvip of fol. 85. S. 7. 39 E. 3. Tit. Relief, 1. 13 Þ, 7. 15. Co. Lil. 
Body and 83. Þ, 

Lands by his | 

Prerogative, and the Lord upon every Deſcent ought to have either Wardſhip or Relief. | 

* S. P. And per Hilliar, the other Lords ſhall ſue to the King by Petition, and ſhall have thel! 
Rents alſo. Brooke ſays, Quære inde ; for it ſeems that their Seigniories are extinct. Bur ſee nov the 
Statute thereof, 2 E. 6. 8. Br. Relief, pl. 4. cites S. C. 

S. P. But the King, or this Lord who had the Ward ſhall not have Relief alſo. But where 2 M" 
holds of ſeveral common Perſons ſeveral Lands in Chivalry, and the one has the Ward within Age ) Priority 
and the others have the Ward of the Land held of them, there none ſhall have Relief; for every Lord has 
the Ward of Land held of him. Br. Relief, pl. 13. cites Vet. N. B. Tit. Raviſhment de Gard 


See the Note 2. If an Infant be in Ward to J. S. his Guardian in Chival'y, K 
on pl. 7. ſhall not pay Relief to him at his full Age. 
3. Pit) 


* 
© 8 
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— TG x f — 
z with this accords the Law of Scotland. Skene Regiam Ma⸗ 

tate there be Lord Meſne and Tenant, und the Tenant aliens, the 


{ir ſhall not have the Relief. 14 b. 4 5. b. 
”;. Bur by rhe Cuſtom in Glouceſter, the Lord ſhall have the Relief Mo. 1 
upon Alienation of the Tenant. 14 Þ. 4. 5. b. in the Caſe 


6. Tf the Tenant dies, his Heir within Age, and the Lord waives - - ring 


the Ward, and takes him to his Seigniory, in this Caſe the Lord ſhall 
not have Relief at his full Age, becauſe he might have had the Ward 
the Body and Land. Co. Litt. 33. b. 
Ik the Tenant be diſſeiſed, and Diſſeiſor dies ſeiſed, ann after the See (G. a) 
Tenant dies, his Heir within Age, and after at full Age he recovers the Pl. 2. 
Land of the Heir of the Oiſleiſor, he ſhall pay Relief ; becauſe hr SALA 
could not be in Yard f till the Recovery, becauſe of the Deſcent to + Fol. 519. 
the Heir of the Oilſeilor. Co. Litt. 83. b. er 
n 10 1 
this Caſe the Tenant held 2 Manors, and died ſeiſed of one, and the Lord ſeiſed the Body 42 yo 
& that Manor, yet after Recovery of the other Manor by the Heir at full Age, the Heir ſhould pay 


Relief for that M anor ; and fo the ſame Lord of the Heir of the ſame Tenant ſhall have both Ward- 
hip during his Minority, and Relief at his full Age. Co. Litt. $3. b. 


g. Tenant for Life ſhould have Relief, &c. 2 Inſt. 234. 
Relief is not any Service, but a Flower of the Service, and ſhall go 


to the Executor. Arg. Cro. J. 28. pl. 4. Paſch. 2 Jac. B. R. in Caſe of 
Mackworth v. Ship ward, 


” OE Me” 4 


2 


(K. a) Relief. What thing ſhall be paid. 
Disſunctive. 


2 
* » 


„ 
- 


JJ Tenant in Sacage holds to pay a Pair of Gilt Spurs, or 58. in 
Money, at the Eeaſt ot Eaſter, it is in the Election of the Te- 
mant ca pay which of them he will for Relief; But ik he does not 
„ hen he ought, the Lord may diſtrain for which of them he pleaſe, 
C9. Litt. 90. Upon S. 126. 
2. [Bur] Jt the Tenant in Socage be to attend upon his Lord at 
Chriſtmals, or to pay 108. there the Relief ought to be 10s, becauſe 
the other cannot be doubled. Co. Litt. 91. upon S. 126. 


— — -- —— 
0 > — 
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(L. a) Relief. At what Time it ſhall be paid. 


2 bf Tenant in Socage dies, his Heir within Age, he ſhall pay Relief Br. Tenures, 
b nas: as well as it he had been of full Age. 31 All. x5. bl. 30. one» 
he But tf Tenant by Knight Service dies, his Heirg within Age, he | 
dall not pay Relief before full Age. 31 Aff. 15. Admitted, — 
dr Ater the Death of the Tenant in Socage, Relief is due imme⸗ 
W ot what Age ſoever the Heir be, tho' he be not paſt the Age of 
15 ccauſe uch Lord cannot have the Ward of the Body, nor of the 
ted the heir. Litt. D. 127. Co. Litt. 91. where it is ſaid that 
1 av Words in Litt. (So that he be paſt the Age of 14 Bears) 
not ay Part of Littleton, but ven atter tbereto. Te 

cre N ? 4. I 
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264 Tenure. 
8 4. If the Tenant in Socage dies before the Rentda : r 
oucght to pay the Relief preſencly before the Rent day comes, = 
*F 15 e to be waſh before che K ; 
See(M. 5. Proper 15 Jught to ore the 
1 a) Service ina! be received 17 7 + walt omage or any other 
See (M. a) 6. Alter Receipt of Homage, a Man not avow for 
pl. 1. E. 3. Relief 5. 16 E. z. Relief 10, | Kellef, 1; 
7. Ik the Tenant in Socage holds by Fealty and 10 s. or a Pai; of 
gilt Spurs, If the Peir be not ſo ſoon as conveniently he map, all Cr: 
cumſtances conſidered, after the Death of his Anceſtor ready op 
i pay 17 —— ye Cen —4 the Elaalor which ok them 
il; tor upon it 0 an E ion ig gi 
8. Ik the Tenant in Socage holds De Buſhel of Wheat, he dugſt 
to pay it for Reliet preſently atter the Death ot his Anceſtor, and iy 
Lord is not bound to 1 Harvelt ; for this is to be had at al 
Times of the Bear. Co. Litt. 91. b. 92. 
9. Bur if the Tenant holds by a Roſe, or a Buſhel of Roſes to he 
aid at Midſummer, he is not bound to pay it tor Relief afier the 
eath of his Anceſtor till the Time ok the Bear comes for tj 
Ol 


Growth of them; for the Law does not compel him to do im 
fible Things, nor to preſerve them by Art to other Time than 
ture has ordatned them. Co. Litt. 92. 
RAS no. Bur if Tenant holds ro pay certain Saffron, he ought to pay it 
Fol. . for Reliet preſently after the Death of his Anceſtor, betore the Cin 
| ot Growth, becauſe it may naturally be preſerved as well as Corn, 
q and it is to be had at all Times of the Bear. Co, Litt, 92. 
11. It was held by Frowike and Kingimi! for clear Law, That if! 
make a Leaſe for Life, the Remainder over in Fee, and after the 7enant tor 
Life dies, yet the Lord atter his Death ſhall not have Relief, notwith- 
{ſtanding that his Tenant be chang'd ; but if he in Remainder dies lui 
the Tenant for Life, now by his Death the Right of a Relief accrues tothe 
Lord, but it is not leviable during the Life 4 Tenant for Lite, becauſe he 
is always Tenant to his Avowry, but immediately after the Death of the 
Tenant for Lite the Lord may diftrain for Relief due by the Death oi 
him in the Remainder. Keilw. 83. b. pl. 7. Paſch. 21 H. y. Anon, 
12. It Lord and Tenant are, and the Tenant gives the Land in Tail, tl! 
Remainder over in Fee, and he in the Remainder dies, and after the Tenant 
in Tail dies without Heir of his Body, quære if the Lord ſhall have Re- 
lief by Reaſon of che Death of him in the Remainder, as well as if this 
| | Remainder had been dependent upon a Leaſe for Term of Lite ? It ſeems 
N he ſhall not. Keilw. 84. a. pl. 7. Anon. And ſays, See like Matter 11 


— 


| H. 4. pl. 154. Scire tacias. 


—— 


(M. a) Relief. iht ſhall be a Bar of Relief 


See (L.) 1. I the Lord accepts Homage of his Tenant, he ſhall not have kt 

OS: lief ofhimlelf alter. 3 E. 2. Avowry 190. ö 
2. A Man gave in Tail pro Homagio & Servitio the Dones reddend. bs 
pro omnibus Servitiis. Et per Judicium Cur. By this the Donee ih: 
diſcharged of Homage and of Relief; but the Reporter ſays It s not 
Law, Br. Tenures, pl. 96. cites 13 R. 2. and Fitzh. Tit. Avow! 6g. 
— But Brook ſays, bee Ibidem 99. Anno 19 E. 3. A Man gave al 
Tenendum by 10 5. pro omnibus Servitiis, Exactionibus, Conſuerud* & —_ ; 


* . * © ? ® » «© iS 
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Tenu re. 2 5 \ 
et the Tenant was compell'd to pay Relief; tor this is incident as ey 
a 1 Chivalry as to Socage 3 Ouod nota bene. fir Tenures, pl. 76. 

It was laid, That Anno 18 E. 3. a Man avow'd for Relief upon 
the Herr in Socage for double the Rent, the Heir pleaded Feoffment to hold by 
Fay and 10 8. pro omnibus Servitiis & Demandis, and yet Judgment was 
againſt the Heir, and that this ſhould not diſcharge the Reliet; for it is 
no; due nor in Eſſe till the Anceſtor dies, and therefore was not in Eſſe 
to he releaſed. Br. Reliet, pl. 6. Cites 5 E. 4. 1 

. Alienation ot the Land by the Heir, and Acceptance of the Rent due Mo. 644. 
ter, is no Bar to the Lord ot his Relief due on Death of the Anceſtor, S. C.—Cro. 
> And. 178. Mich. 43 & 44 Eliz. Parkham v. Norton. E. 885. S. C. 


— 


N. a) Relief. Remedy for Recovery thereof. Actions 
&c. and Pleadings. 


1. IT was ſaid, That Relief is only a Thing perſonal, and yet where 
there are Lord, Meſne, and "Tenant, and the Tenant is diſtrain'd 
by the Lord for the Relief of the Meſue, he ſhall have Writ of Meſne 
zgainlt the Meſne to diſcharge him thereot. Br. Relief, pl. 11. cites 39 
6. 31. | 
i Ind, per Rolf, 7 H. 6. 13. if the Relief be due to the Lord, he * All the E- 
ſpall * [not ] have Aion of Debt thereof; bur if he dies, his || Executors ditions of 


8 
hall have thereof Action of Debt againſt the Tenant; quod non nega- — 2 
tur. Br. Reliefe, pl. 11. by eie 
out the 


Word (not.) For the Year-Book is expreſs, that the Lord ſhall not have Writ of Debt thereof, be- 
cauſe it is Parcel of his Seigniory, which is a Franktenement in him. 7 H. 6. 13. pl. 84. 

The Lord may f diſtratn, but be cannot have Debt for it; but his Executor or Adminiftrator may have 
Debt, but + cannot diſtrain for it. Co. Litt. 83. a. b. Co. Litt. 162. b. S. P. becauſe it is no Rent, 
but a caſual Improvement. 

+ 4 Rev. 49. b. cites 5 H. 6. 13. 22 Aſſ. pl. 52. 

+ Arg. D. 140: pl. 37. f | "EI Vox : 

2 Le. 1-9. Trin. 30 Eliz. B. R. in Lord North's Caſe, ſome were of Opinion, that Debt lies for 
Relief; for there is a Contract by Fealty. And 2 Roll Rep. 3005 Doderidge J. held clearly, that 
Debt lies for Relief by the Lord himſelf; and that ſo are all the ks in the Time of E. 1. through- 


out the L:w almoſt, and cites Fitzh. Tit. Diſtreſs, in Time of E. 1. And the Reaſon is, becauſe it is 


not a Service, but a caſual Profit and Duty, by reaſon of the Service, tho' it be in the Realty. | 

8. P. per Holt Ch. J. Show. 36. Trin. 1 W. & M. in Cafe of Shuttleworth v. Garret, be- 
cau'e they have no other Remedy. They may have Debt for it by the Common Law. Co. Litr. 
102. b. 


3. Aud Brocke ſays, ſee 32 H. 8. Ro. 528. in C. B. Debt was brought 
by Executors of the Lord, of Relief due to the Teſtator. And the 
Detendant pleaded in Bar, and traverſed the Tenure, and fo to Iſſue; 
re it ſeems clearly, that Debt lies for the Executors. Br. 

eliefe, pl. 11. | 

4. The Statute of 32 H. 8. of Avowries, extends only to Rent Suit, 
or Service, ſo as Relief is not within the Purvieu of the Law, becauſe it 
1s no Service, but a Duty, by reaſon of the Tenure or Service. 2 Inſt. 


95. 
5. A. the Grandfather died ſeiſed, leaving B. his Son (the Father of . 
C. the Defendant) at Age. B. made C. his Ae and died. O. S. * Elia _ 
 Executor of an Executor, brought Debt againſt C. for Relief. It was B. R. Lord 
agreed by the Court, 1ſt. That an Executor may have an Action of St. John v. 
Debt lor Relief by the Common Law, without Fealty 32 H. 8. and an 
chat Hen of the Services need not be alleged, when the Executor brings 3 2 
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1 Tenure. 


Debt for Relief; otherwiſe when the Party * avVows. 2. That Da, 
may be brought tor it in a Foreign County, and the Defendant . can: ; 
plead Nihil Deber ; for Relief is made certain by the Statute of Man. 
Charta cap. 2. 3dly, That Debt well lies againſt an Executor tor Rel. 
the Zeſt ator could not wage his Lam for that, becauſe it is certain, and 7 | 
Duty. Alſo in the Cate of Relief, there was a real Contra@ in the Cru 
tion of the Tenure. Poph. ſaid, That in Debt, for Relief, the Plain 
ought to ſhew the Tenure in Special, and by what Part of a Knight's e 
the Tenure is, that the Court may judge what is due for Relief. And 
Judgment was given for the Lord St. John, and after Error un 
brought; but the Judgment was athirm'd. Noy 43. Oliver St. John 1 
Bawdrip. | | 
Per Whit- 6. It Relief be due by Zenure, then Diftreſs is incident; but if 
EE Cuſtom, no Diſtreſs lies, unleſs eſpecial ont Warrants it. 8, | 


Lat. 130 per Trin. 2 Car. B. R. Hungertord and Haviland ——<cires 11 Rep. 4 
13 J. Bullen v. Godfrey. . 


(O. a) Tenures taken away. 


Mr. Madox 1. 12 Car, 2. Eee That all Tenures by Knights Service of the King, 


— r. ured cap. 24 8. 1. or of any other Perſon, and by Knights Service in C 


achenber, pite, and by Socage in Capite of the King, and the Fruits there, ſvall | 
p. 432, 433. Taken away. And all Tenures of any Honours, Manors, Lands, Tenematz 
makes the or Hereditaments, held either of the King or of any other Perſon, ſhall l: 


following turned in Free and Common Sccage. 
Obſervations 


on this Statute. He fays, It is wonderful to fee how much the Notion of Tenancy in Capite, which 
is in itſelf plain and ſimple, has been obſcur'd and perplex'd by Writers within the Memory of Man, 
There have been eager Diſputes about the Tenants in Capite. By what I have read of the Controvetſi, 
I cannot perceive, that it was ever agreed amongſt the Diſputants, what Tenancy in Capite was; or 
that they had a diſtinct Notion of it. There is one thing here to be remember'd, which may nr 
ſeem ſtrange. I mult ſpeak of it with great Submiſſion. Ir was intended, by the above Statute, to take 
away and aboliſh Tenure by Knight-Service, whether of a King or of a Subject, with the Fruits an! 
Aypendages thereof, viz. Wardſhip, Marriage, Relief, Eſcuage, &c. and to take away Wardſip 
Marriage, Relief, Eſcuage, and other Feodal Profits or Services incident either to Tenure by Barony, 
or by Serjeanty. But there are ſome Clauſzs in that Starute relating to Tenures, which, if I do 50. 
miſtake, are worded in Terms ſo complex and indiſtinct, that, like a two-edged Sword, they cut both 
ways. In general, as to the Natære of Tenancy in Capite, one may preſume to ſay, it has not been ſufficient 
ly clear'd by the common Lawyers, or even the Antiquaries of our Nation. Sir Edward Coke has no Luck in 
the Explication he gives of it in his firſt Inſt. p. 108. a. Nor is his Opinion in the Caſe necdful to ©: 
recited here. Mr. Selden ſpeaks as if he thought a Baron and a Tenant in Capite was all one. (Not. & 
Specil. & Eadm. p. * 86S. & Tit. Hon. p. 575) And Sir Henry Spelman ſays, That in the Time of bi 
Hen. 2. every Tenure in Capite was accounted a Tenure by Barony (Gloſſar. ad vocem Baro. p. 73. Col. :-) 
In this Caſe, both Mr. Selden and Sir H. Spelman, altho' in Part they are not far from the Truth, 
have fallen ſhort of giving a clear and juſt Explication. I think it may be rightly ſaid, that in the ar- 
cient Times (ſuppoſe about the Time of King Hen. the 2d) moſt of the Tenants holding of the King . 
— ewere veal or reputed Barons; not barely becauſe they held of the King in Capite, but partly tor that 

caſon, and chiefly becauſe they held of him large Seigniories. And there was, as I take it, fo great 
Likeneſs between a Baron and one of the King's Tenants in Capite, who held a large Seigniory, that in 
the Reign of King H. 2 they made little or no Difference between them. There was alſo another Thing 
which made Tenancy by Barony, and Tenancy of the King in Capite, by Knight-Service, fo like the 
one to the other ; and that was the indetermined 2 wantity or , "6K of Kniehts Fees neceſſary 10 compij 
a Barony. For whereas ſome Baronies or Honours «vere exceſſive large, conſiſting of a very great Numor? 
of Fees ; others again were ſo ſmall, that by the * of them, or the Number of the Fees whereof the} 
conſiſted, they could not be known to be Baronies. In ſome, every Baron, properly ſo call'd, was a Tenant 
in Capite ; but every Tenant in Capite was not, by reaſon of his Tenure in Capite, a Baron, or repured 
Baron. From the Reign of King Henry 3. downwards to the ſucceeding Times, the Tenants in Capite *- 
came very numerous; ſo that it ſometimes happen'd that a Man was the King's Tenant in Captic dl.“ 
Half, or a Quarter, or a 1oth Part of a Knight's Fee, which ſmall Tenancies in Capite were far lite 
rent from Baronies. Again, if a Man held of the King in Capite by ſome other Tenure than Barony el Ci. 
valry, ſuch Perſon, altho' he was a Tenant in Capite, was by no means a Baron. Men ſeem to have 
been lead into their confuſed Way of Speaking upon this Subject, by ſuppoſing Tenure in Capite io 


have been a diſtinct Kind of Teaure, in like mannner as Tenure by Knight's Service, Socage, me 
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others were, which Suppoſition is fallacious and untrue. For Tenure in Capite was fo far from being a 
Mine Sort of Tenure by itſelf, that it might be 1 of the ſeveral other T enures, that 1s to ſay, a Mat 
might hold of the King in Capite, either by Barony or by Knight Service, or by Serjeanty, or by So- 
cage, or by Fee Farm. And if it be ſaid that a Man held of the King in Capite, without mentioning ex- 
li by <vhat Service, 1t is to be underſtood, that he held of the King immediately, in Oppoſition to his hold- 
ing immediately 1 ancther; and that Phraſe was uſed in ſuch Caſe, when the Service was not in Queſ- 
tion, bur the Jenure only, to wit, whether it was Mediate or Immediate. But the fallacious Suppoſi- 
tion above-mention'd, had enter'd into the Minds of Men long before the Reign of King Charles 2d. 
For Example : Queen Elizabeth by her Letters Patent, dated at Weſtminſter the 19th of November, in 
the 42d Year of her Reign, granted to Richard Ryves and John BUrYcs, Gentlemen, the Manor or 
Lordſhip of Borſcombe in Wiltſhire, and divers other Lands in Fee-ſimple; The Tenure was re- 
ſerved in theſe Words Tenendum de nobis, Heredibus & Succeſſoribus noſtris, ut de manerio noſtro de Eaſt- 
Greenwich, in Comitatu noltro Kancia per fidelitatem tantum in libero & communi Socagio, & non in Ca- 
pite, nec per Servitium Militare, pro omnibus aliis Redditibus, Servitiis, &c. (To be held of Us, our Heirs 
ind Succeſſors, as of our Manor of Faſt-Greenwich, in the County of Kent, by Fealty only, in Free 
and Common Socage, and not in Capite, nor by Military Service, for all other Rents and Services.) 
Ex. S. Parte Orig. 42 Eltz Rot 1. The ſame Chon, by Letters Patent, dated the 14th Day of March, 
in the ſame 42d Year, granted to Sir John Spencer, in 8 the Site of the Priory of Torting- 
ton in Suſſex &c. 'Venendum de nobis, &c. in the ſame Words as above in the Grant to Ryves. Ib. 
Ro- 10. And many other Letters Patent, made in the Reign of that Queen, and afterwards, are of 
the fame Tenour ; whereas the latter Words (s non in Capite) are (with great Submiſſion) repugnant to 
the former, Tenendum de nobis. And therefore the Tenure (if any) reſerved to the Crown by thoſe 
Parents, was, in Truth, Tenure in Capite 22 Socage. Dr. Brady, in his Gloflary Verbo, Tenentes in 
Capite de Rege, ſays, that beſides the Tenants in Capite by Military Service, and ſuch as were hound 
to Military Service in and by their Tenure in Serjeanty, there were ſmall Tenants in Capite by Petit 
Serſeanty. 
. Miſprinted for 168. 


For more of Tenure in General, ſee Avowry, Diſtreſs, Guardian, 
Meſne, Prerogative, and other Proper Titles. 


(A) Term-Time. 


1. A Sſump/it &c. and declared of a Promiſe made 5 June, to pay Mo- Le. 210. 

[ ney in Trinity-Term next enſuing, and averr'd, that the next pl. 295- 
Trinity-Term after the ſaid Promiſe began the j Fune, 30 Eliz. and ended 45 ante, 
on the 26 Day of the ſame Month, and that the Detendant had not paid. fon was - # 
Detendant pleaded Non-Aſſumpfſit. The Plaintiff had a Verdict. Ir Opinion that 
was moved in Arreſt of Judgment, that the Eſſoign-Day of the ſaid Tri tho Plaintiff 
nig -Zerm was the 3 of Fane, 30 Eliz. and fo the Term in which the Pro- rag 1 
mite is to be pertorm'd muſt be Trinity-Term in 31 Eliz. and fo the „ 
Action is brought too ſoon. But ſome of the Court held, that the Plain- the Promiſe 
tiff ought to have 8 for, according to common Intent, it is * Vear lon- 
85 Term until full Term; and therefore, When the Promiſe was made Fos: — 

etween the Eſſoigu-Day and the common Day of Appearance in Court, the other T. 
common People look upon the Term to be when the Judges tit in Court held * 
ut others e contra. But however they gave Judgment tor the Plain- I the con- 
7 for 3 Judges held, That when the Detendanr pleaded Non-Aſſump- 739% ÞY. 
It, he had agreed, that there was ſuch a Term as the Plaintiff had al- the 1 
sed, though, in Truth, it commenced betore the Promiſe; for the Intendment, 
efeudant ſhould have ſet it forth in his Plea, or have given Evidence of the and that fo 


Truth of thi 7 f ee 
” is 7 1 7 f 18 Ul ua * 
bd | Matter to the Fury, which not having done, the Court is ſet donn ig 


0 . os 
vt bound to enquire the Truth thereot, any Farther than any other the Alma. 
Uuau Matter 


258 Term- Time. 
nack; And Matter in Fact not appearing to them. And. 240. pl. 256. Paſch, z 


fays, that Eliz. Biſhop v. Harecourt. 
afterwards 


Judgment was given for the Plaintiff, but does not mention the particular Reaſon of ſuch Judgment 
Cro. E. 210 pl. 6. S. C. and that the other 3 Juſtices held contra to Anderſon, becauſe the 
Plaintiff had expreſsly alledg'd, that the Term began 75 June, and the Defendant had not denied j 
and the Court Ex officio are not to ſearch the Rolls of the Court &c. but admitting they ought » 
do, and tho' in Law the Eſſoign-Day is the firft FR the Term, and Writs may be return's "hy 
yet in common Speech that is the firſt Day, when the Court fits; And Anderſon againſt his own Opinion 
gave Judgment for the Plaintift. —— 5 Rep. 37. a. S. C. but S. P. does not appear. 


„S. P. 2. 'The * whole Term is but as one Day, and all the Judgment in 
Godb. 33-1 B. R. areenter'd as upon the 1ſt Day of the Term; Per Cur. 3 Bulli 


2 114. Mich. 13 Jac. Anon. 
nolds. 
S. P. 5 Rep. 74. in Wymark's Caſe.- Tho” to ſome Purpoſes the Term is but as one Dy in 


Law, yet to other Purpoſes it is not ſo. As, for Inſtance, if there be Continuances, there can be ng 
Judgment before they are enter'd. Arg. and admitted by the Court. 8 Mod. 190. Mich. 10 Geo, in 
Caſe of Miller v. Bradley. 


3. Midſummer-Day was on a Wedneſday, and if that had not been, 
that Wedneſday had been the af Day of Trinity-Zerm, but now it ws 
on a Tueſday ; for, per Holt Ch. J. Trinity-Term may begin, but can't 
end on Midſummer-Day, and in ſuch a Year there can be no Retum 
In Tres Septiman* Trin. But it muſt be Die Fovis poſt Tres Seftimay, 
Trin. And this, he ſaid, had not happen'd in 100 Years before. Far, 
17. Paſch. 1 Anne, B. R. Anon. 

4. Tho' the next Day after the laſt Day of the Term be not, in Strid. 
neſs, Part of the Term, and therefore (as Mr. Vernon inſiſted) could 
not be a Day to make any Motion on the Petty Bag Side, yet as to other 
Purpoſes it is Part; and therefore a Motion chen made, to diſmiſs a Bil 
for want of Proſecution, on a Certificate from the Six Clerk, that no Pro- 
ſecution had been within 3 Terms, of which the laſt Term was one, 
was denied by the Matter ot the Rolls. Wms.'s Rep. 522. Mich. 1718. 
Anon. | 

5. So where the laſt Seal continued 3 Mornings, and computing the zd 
2 mn 2 Morning according to the Day of the Month, it would be a proper 
elbe ii. Time to | ke a Report abſolute, viz. it would then be abor 
by the Edi- Time to move to make a Report abſolute, viz. it would then be a 
tor at the 8 Days after Service, It was held by the Maſter of the Rolls, that 
End of Page the Report cannot as yet be made abſolute ; tor tho' this Seal laſts 3 Days, 
Wen n, yer it is all a Continuance only of the firſt Day, and ſo the Time not jet 
aid that the "ANF. 9 ”_ 7 8 5 
like Deter. out. Wms.'s Rep. 522. pl. 147. Mich. 1718. Anon. cites Hill. Vaci 


mination was ON 1721. | 


made by Ld. .; 
C. King in ti 
1730. 


For more of Term-Time in General, ſee Executions, Judgments, 
Teſte, and other Proper Titles. 


Teſtatum. 


Teſtatum. 


(A) Good. 


I I recover Goods by Action brought in Middleſex, I may, upon a 
'Teſtatum, have a Capias into any foreign County; Per Williams. 
ale. 67. pl. 90. in Noon's Caſe. 
2. Teſtatum is grounded upon a former Return filed, that the Party has 
nothing in the uy where the Action is brought. Yelv. 179. 
Trin. 8 Jac. in Caſe of Goodier v. Junce, cites 18 H. 6. 2). and 2 H. 


i A CA. Sa. was awarded with a Teſtatum, where xo Capias had been 
rearded before, and for that Reaſon it was reverſed. Cro. J. 246. in 
(aſe of Goodyere v. Ince, ſays a Precedent was cited between Jones 
lc. + 

4. An Aion was brought by Original, and Fudgment was had the af 
Paper Day of Trinity-Term. It was objected, that this Judgment could 
not be ſign'd till atter the Quarto Die poſt Ec. of the preſent Michael- 
mas Term, and therefore a Teſtatum Ca. Sa. being brought in this 
Mchaelmas-Term muſt be irregular ; becauſe there could be no Ca. Sa. 
on a judgment not ſign'd, and conſequently nothing to ground a Teſta- 
tum Ca. Sa. upon, eſpecially this Action being brought by Original. 
But it was anſwer'd, that when the Judgment was ſign'd, tho' in the 
latter End of Trinity-Term, this, by Relation, is a ſufficient Founda- 
tion to ſue out a Capias the firſt Day of Michaelmas-Term, which will 
be a Warrant to found a 'Teftatum returnable Tres Trin. and ſo good. 
Per Cur. This, by Relation, is a Fudgment of the firſt Day of the Term, 
in which it was obtain*d, which is ſufficient to ground a Ca. Sa. and con- 
ſequently a Teſtatum Ca. Sa. And it there is no Difference between an 
Action by Bill and by Original, it is regular: But if Continuances had 
been enter d, no Execution could be prior to ſuch Entry. 8 Mod. 189, 
| 18 10 Geo. B. R. in Error on a Judgment in C. B. Miller v. 

tadley. 

5. In an Action of Covenant ariſing in London, a Teſtatum Capias 252 
0 the County Palatine of Durham, and a Copy thereof having been ſerv'4 
on the Detendanr, the Court was moved to ſtay Proceedings; and Coun- 
ſel being heard on both Sides, the Court gave their Opinions ſeriatim, 
that the Teſtatum Capias to the Biſhop was not the Proceſs that the De- 
lendant ſhould be ſerv'd with, purſuant to the Star. 12 Geo. 1. cap. 29. 
but that the Capias which the Biſhop iſſues, is the proper Proceſs wherewith 
te tould have beea ſerv'd, and upon which he would have been arreſted, 
this Act had not been made, and the Act has not altered the Law in 
tat Particular; and thereupon the Court ſtayed the Proceedings which 


had been had on the Service of the Teſtatum Capias. Rep. ot Pract. in 


C. B. 38. Mich. 1 Geo. 2. Beake &al. v. Smith Ar. 
| 5. A Crp1os in Middleſex, and a Teftatum Capias may be ſued out hoth 
ether. Arg. Barnard. Rep. in B. R. 392. Mich. 3 Geo. 2. in the Caſe of 


Potter v. Jones, it was laid to have been ſettled about 3 Years ago in 


the Caſe ot Stone v. Stone. 


A Motion was made in Eaſter-Term 1735. to ſtay Proceedings on 
eſtatum Capias, a Copy of which had been /erv'd on the Detendanr zz 


4 
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the County Palatine of Lancaſter, without taking out of a Mandate there 
from the Chancellor of the County Palatine ; and a Rule to thew Cauſe S 
ing 8 the Court upon hearing Counſel held, that the Proceſs uz 
well ſerved, and purſuant to the Statute of 5 Geo. 2. cap. 2. and ther 
tore the Rule to thew Cauſe was diſcharged. Rep. of Pract. in on 
119, 120. Trin. 8 & 9 Geo, 2, Byer v. Whitaker and others. | 


ͤ—ü— — 


| (B) Neceſſary. In what Caſes. 


; Brownl. 1. N Elegit iſſued into the County of Lancaſter, which mention) 1; 
4 107. S. C. A other Elegit iſſued before into London, and returned Nihil. and ; 
but ir is not : - A 
| there fad the Teſtatum it was commanded to extend all the Goods and Land & 
1 that no ſuch But in Truth, 20 Writ was awarded before into London. This was held to 
| Writ iſſued, be a manifeſt Error by Reaſon of the Teſtatum, whereas without a Te. 
2 _ ſtarum the Plaintiff that recovered might have had an Elegit int a: 
Inden many Counties as he had pleaſed. Cro. J. 246. pl. 4. Trin. 8 Jac. in the 
made no ſuch Exchequer. Goodyere v. Ince. | 


Return, — : 
Yelv. 179. Goodyer v. Junce, S. C. accordingly. 
Sheriff of London. | 


2 Brownl. 208. S. C. that no Writ iſſued to ii 


2. A man is out/awed in Middleſex a Capias utlegatum may be ſuedout 
againſt him into any other County without a Teſtatum. Vent. 33. Tin. 
21 Car. 2. B. R. in a Nota there. 

3. A. brought Debt in London and had Judgment and ſued out a Fir; 
Facias directed to the Sheriff without a Teſtatum Fieri Facias into Londin, 
by Virtue whereof the Detendant's Goods were taken in Execution in Au. 
aleſex, and for this Reaſon the Judgment was fer aſide as irregular, 
8 Mod. 282. Trin. 10 Geo. 1725. Goddard v. Gilman. 

4. So where an Action was brought in the County of F. and upon Judg- 
ment for the Plaintiff he took out a Fieri Facias directed to the Sherif 
V. without a Teſtatum; Execution was ſet afide. 8 Mod. 282. cites Mich. 
1725. White v. Cornwall. 

5. A Hire Facias was ſued out into Middleſex againſt the Defendant is 
Bail, and a Fieri Facias iſſued to the Sheriff of that County who returi's 
Nulla bona, then a common Fieri Facias was executed in | por oy with 
mentioning it to be a Teftatum. And the Court held it good, and {aid, 
there was uo Occaſion to inſert the Form of a Teftatum in the Writ, in O.. 
der that the Writ itſelf might ſhew it was a Teſtatum; And that il it 
had been neceſſary, they would have given Leave to amend. Rep. 
Pract. in C. B. 79. Mich. 6 Geo. 2. Oades v. Forreſt. 


(C) Return thereof, | 


; of ; uh 
I, N a Judgment in Staffordſvire, the Plaintiff ſued out a Fi. Fa. u. 
a 77 into Bause ene It was moved that this unte, 
be ſet aſide, becauſe 20 Fi. Fa. had ever gone into Staffordſpire, 927 
Sheriff of Staffordſhire made Affidavit that he never return d any TI n 
in the Cauſe. Sed non Allocatur for the Fi. Fa. upon which the Teftatis 
is founded, is returned o Courſe by the Attornies themſelves, as Origin / 
are; if you ſearch the File you may find one, and that is ſufficient. 
Salk. 529. pl. 2. Mich. J W. 3. B. R. Palmet v. Price. 
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Teſtatum Exiltit. 
© Executors brought 2 Scire facias's of the ſame Tefte, but different 
Returns, the one teſted October 22. returnable November 14. the ad 

curnable November 23. So by Rule of Court Defendant had 4 Days 
from the Return of the 2d Scire facias to plead, which indeed was all 
chat remain d of the Term. Defendant did not plead. Plaintiff takes out 

Fi, Fa. ' returnable the ſame laſt Day, to warrant a Teſtatum. And per 
Bs ir was well; tor tho' Detendant has 4 Days to plead after the Re- 
um of the 2d Scire facias, yet that is in Favour to him when he goes 
not plead 3 the Judgment is ot the Day of Return of the ad Sci. fa. and 
he may take out A Fi. ta. after to warrant the Teſtatum; and the Secon- 
dary remember'd a Caſe where a Fi. fa. was returnable before Fudgment 

d was held good in Favour of Execution, to warrant a Teſtatum. 
Far, 138. Hill. 1 Ann. B. R. Auſtin v. Crisby. 


For more of Teſtatum in general ſee Bail, Oevaſtavit, Executions, 
Teſte, and other Proper Titles. 


- 


Teſtatum Exiſtit. 


(A) Phadings by Teſtatum Exiſtit. Good or not. 


Feoftment 
is pleaded 
WW * "> . 2 on b | 
2y of Inducement of the Action, becauſe this Action is only to recover Damages; and that iti the 
New Book of Entries are 3 Precedents, where Quod Teſtatum el was pleaded, as in our Caſe, and . 
2 good Plea, 1ſt. Upon a Bargain and Sale, Teſtatum eſt quod barganizavit. 2dly, Upon Demiſe of 4 
Leaſe for Years, viz, Teſtatum eſt quod Dimiſit, the Caſe of which Record is reported in 9 Rey $. 
Sradſhaw's Caſe. 3dly, Of a Grant of an Annuity, viz. Teſtatum eſt per Indenturam quod conce 2 
And Doderidge J. ſaid, if there was any Difference between thoſe Caſes and the Cafe ar Par, it is oe 
thoſe Caſes the Grant took Effe ct by che red only, whereas in the Principal Caſe, a further Act is 
to be executed viz, Livery of Seiſin, but ir ſeems that there is no Diverſity; For tho* nothing paſſed 
Q the Feofftment by Reaſon of its Inſufficiency, = the Feoffee has good Cauſe to have Action of 
Jebant, and ſince the Covenant is in the ſame Deed by which the Land was c * he may as 


Ae have * may plead the other, Quod Crooke and Haughton J. conceſſe run nd the Jud 
m 
Diderence whe 


i'd, Ableme Mouttague Ch. . lenk. 331. pl. 63. 8. C. and fakes Ncti-e Aike 
re the Pleading is by way of Barr or Replicarton, accord- ing to Cro. J. as above. 


a Replevin &c. the Defendant avowed for that the Place where Qs. 2 Lev. rt. 
* Zarcel of the Manor of F. &c. and that Time out of Mind the Mayor Kolbich v. 
XxX Ec. 
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Bennet, Sc. of Coventry, and one Millon and others were ſeiſed in Fee th 2 
S C. and the being fo ſeiſe by Indenture made between them of one Part, and ** 


fame Excep- of the other Part Teftatum exiſtit, that the ſaid aſh Bec and the 


tion raken 


by Hale Ch. Perſons had demiſed the ſaid Manor to the ſaid Baſſnet &c. Hale Ch 
e 


I S C. 
far Saund. 317, 319. Paſch. 23 Car. 2. Bennet and Holbech's Caſe. 


the Avow 


r 
being ill, ſadgment was affirm'd in the Exchequer Chamber. 


3 Keb.94. 3. Debt was brought «pon an Indenture of Charter-party not mag; le. 
+5 40. E 5- tween Parties, in which there was a Covenant with the Plaintiff, who wa 

7 4 0 a Stranger to the Indenture, and no Party thereto; and the Plaintiff de. 
Child, S8. C clared by Teſtatum exiſtir. And the Court were all of Opinion, that 
And per the Declaration by Teſtatum exiſtit is good, tho? it be in Debt, and ng 
On, ** , in Coyenant, and brought by him alone to whom the Debt is due; and 
Mein > gave Judgment tor the Plaintiff, 2 Lev. 74. Hill. 24 & 25 Car. 2. B. R 


Debt, as on ker v. Child. 


Articles | 
tho' Teſtatum exiſtit in Debt on Demiſe is ill, And afterwards Judgment was given for the Pit 


8. C. cited Lutw. 535. Trin. 5 W. & M. in the Caſe of Boſwal v. Rawfterne; and th 
Difference was there taken, that where Action of Debt is brought on Covenant to pay Money, it is good 
by Way of Teſtatum exiſtit; but where it is e a Demiſe reſerving Rent, it is not good; and there- 
upon an Exception that ſuch Declaration by Teſtatum &c. was not good in Debt, was over. ruled 


In Covenant the Plaintiff declared, that he was ſeiſed in Fee, and thut 
14 made between the fanny | and Eliz. his Wife of the one Part, 
and the Defendant of the other Part, Teſtatum exiſtit that the Plaintiff aud 
his Wife demiſed. It was objected, That it being ſhewn that the Hu. 
band was ſole ſeiſed, the Husband and Wife could not demiſe ; Sed no 
allocatur ; for it is not affirm'd, but only that by the Indenture it is 
witneſſed ; for the Teſtatum is a Rehearſal of that. 2 Salk. 515. pl. 2 
Paſch. 2 W. & M. B. R. Woodward v. Cliffe. | 


For more of Teſtatum Exiftit in general, ſee Covenant, and 


other Proper Titles. 

* The Teſte * 

is the War- Teſte. 

rant of the 

2 jj Wy DAE 5 5 ; | - 
592. | | 1 
« Mich. 39 | 

& 40 Eliz. 


C. B. Gron- (A) What Time there ought to be betzween the Tefi ond 


dy v. I 4 
> 6th Return of Writs. 


brought within the 15 Days before the Aſſiſe; and there the} 


1. I Aſſiſe, the Juſtices faw by the Teſte of the Patent 4. was 
would not take the Aſſiſe. Br. Aſſiſe, pl. 316. cites 30 All. 44- 


2. 13 


1. 8 . 
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Car. 2. Stat. 2. cap: 2. In all Perſonal Actions and Actions of E- 

ions Firmæ by Original Writ in B. R. or C. B. after Iſſue joined and 

b "dement had, there ſhall not need to be 15 Days betwixt the Teſte and Re- 

] 5 any Venire Facias, Habeas Corpus Fur. or Diftr. Fur. Fieri Facias, 

- (A. $a. other than Cap. ad Sat. wherecn a Writ of Exigent after Fudg- 

ho is to be awarded and Cap. ad Sat. againſt the Defendant, in order to 
Bail liable. | | 

_ AFR (hall not extend to Popular Actions, Except Debt upon 2 E. 6: 
s, | 

1 Writ of Appeal of Murder there ought to be 15 Days between 12 Mod. 

the Teſte and Return, but the want thereof is cured by Appearance and 3 

pleading in Chief. 1 Salk. 63 pl. 4. Paſch. 13 W. 3. B. R. Wilmot v. —Ld Raym. 

| Rep. 671. 

oy? was reſolved, it was not neceſſary to have 15 Days Return of 8 accord. 

Proceſs in a Franchiſe 3 For the Reaſon of them in the Court of Weſt- ingly. 

minfer is, becauſe that Time is judged neceſſary for People to come from 

ſle remote Parts to which the Proceſs of thoſe Courts does extend, which 

does not hold in Franchiſes. 12 Mod. 524. Trin. 13 W. 3. B. R. Bidolph 

Veal. | 

7 5. One was outlaw'd for Murder and brought Error, and the Out- 

lawry was reverſed, and the Defendant committed to Newgate to un- 

dergo his Trial next Seſſions; And Holt Ch. J. ſaid, that to try the 

Detendant in B. R. there mutt be a Venire Facias returnable at the Com- 

mon Day, and 15 Days between the Teſte and Return of it. 12 Mod. 

544 Trin. 13 W. 3. and 562. Mich. 13 W. 3. the King v. Young. 

6. Detendant had obtained a Rule for Plaintiff to ſhew Cauſe why 
Writ of Capias ad reſpondendum ſhould not be quathed, there mot being 15 
Days between the Teſte and Return 9's The Rule was diſcharged, 
this being Matter of Error, and not of Irregularity, Barnes's Notes in 
C. B. 295. Trin. 10 G. 2. Williams v. Faulkner. 

7. Attachment of Privilege bore Teſte 23d, returnable Jan. 31. De- The Re- 
fendant moved to quaſh the Writ for want of 15 Days between the Teſte „ A 
and Return, and a Rule was made to ſhew Cauſe, which was after- Witther 
wards made abſolute, the Court conſidering the Attachment of Privilege this might 
in the Nature of an Original Writ. Barnes's Notes in C. B. 297, 298. Trin. not have 


11& 12 G. 2, Haward, Attorney v. Diniſon. 23 
of by Plea in Abatement, or by Writ of Error. Ibid. 
Rep. of Pract. in C. B. 149. S. C. and the Prothonotaries ſaid they did not know that the Practice re- 
quired 15 Days, but uſually there were 8, and ſometimes 4 The Court obſerved, that then nothi 
ſeems ſettled by. the Practice, and ſaid, that the Common Law requires 15 Days between the Teſte an 
Return of all Writs ; And if the Practice has not ſettled it otherwiſe, the Law ought to prevail in this 
« well as in other Caſes ; And ſo the Rule was made abſolute. 


Oo” 
2. 13 


(B) Good or not. And where it ſhall be ſaid to be 
Prior to the Cauſe of Action. 


. JF the Tenant in Affiſe or Precipe quod reddat aliens the Day of the Br. Briefs, 

4 Tefte of the Writ, yet the Writ is good, and ſhall not abate ; For pl-279- cites 
this Day is all the Day of the Plaint In Law; quod nora. Br. Jours, S C 
pl. * ce 17 Aſſ. 21. | 

2. 1n Formedon the Tenant may appear at the firſt Day, and may abate Br. Journes 
this Writ ; And new Writ may * bearing Date 22 3 the Accounts. 


f Day and the 4h Day, and therefore it ſhall not abate. Br. Jours. a“ _ 
Pl. 33. Cites 24 E. 3. 24. 0 
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Br. Jours, 3 In Scire Facias the Prayee in Aid caſt ProrefFion bearing J) 
pl 1 >. ces nth Day of Fanuary, to continue for a Near, and after the Plaintit bong re 
8 Re-garmſbment, bearing Date the 8th Day of Fan. then next after 8 1 
rhe laft Day of the Year, and well, Per Finch; For a Man ma Cle 
new Writ the ſame Day that his Writ abates, quære, For by , H * 
Man may bring Writ the ſame Day that the Diſſeiſin was nad 1 
Brief, pl. 40. 8 . 18. 5 
4. And yet the Teſte of the Writ to ſome ReſpetFs ſhall {+ 
Day, tor Alienation ſuch a Day or . * * 
the Writ, for the Writ ſhall have Relation to all this Day that Tres 
Teite; And therefore it is pending the Writ. Br. Brief, pl. 40 15 
40 E. 3. 18. 3 
5. Note per Catesby J. That if the Recordare bears Dat 

Plaint affirmed, or if Ale bears Date before the Fine ** y_ — 
Chancery, or it Writ of Error tears Date before Fudgment, or if Indifim 
be talen after the Tefte of the Certiorari which comes to remove tt ; Ya 

thoſe are removed the Courts to which they are removed ſhall bold Pla * 

ſo it is put in Uſe at this Day of Writ of Error, for all are the Coy 

of the King; And yer the Writ ot Error is Si Judicium inde reddirun 
lit, And therefore ſee that the firſt Court, to which it comes, needs 8 
tend the Record till the Judgment be given; but if they ſend i 7: 
the Higher Court may proceed upon 1t. Contra often in Court ks 
Br. Cauſe de remover &c pl. 32. cites 1 R. 2. 4. | 


Br. Brief. pl. 6. In Aſſiſe the Seiſin and Diſeiſin was found for the Plaintiff, and th 


446. cites it was done the 15th Day of May, and the Writ of the Aſſiſe bore Tift tl 


mo por! ſame Day, and yet the Plaintift recovered by Award, alter long Debate; 


Weſton if a and yet per Ellerker and Fulth. all this Day is the Day of the Wit; 
Joint Feoff- And ſo the Writ bore Teſte before the Diffeiſin. Br. Jours. pl. 34 cites 
ment be made 4 H. 6, 7. 


the lame 
Day that the Writ of Aſſiſe bears Teſte, ard the Tenant pleads ſointen b 3 
9 Day, the Jointenancy is void; For this ſhall be ken to U dove proding 4 797 1 
the Day is the Day of the Writ ; But Strange and Martin e contra, and otherwiſe it ſhall be Miſchief 
For the Diſſeiſſor may make ſeveral Alieuations the ſame Day &. and therefore Judgment was for the 
Plaintiff ; Quære if the Cauſe was not in as much as the Day in their Verdict of 4. Bos is not mate- 
rial. Br, Jours. pl 34. cites 4 H. 6, 7. 


7. Upon Treſpaſs or Robbery, the Party may have Action bearing Date 
the fame Day; quod inſtanti die fecit tranſgr. &c. Br. Jours. pl. 34 

cites 4 H. 6, 7. per Rolt. 
$ Mod. 344 8. Bond was made 29 Aug. 13 Jac. and the Latitat bore Tefte before th 
Nut Hin Bond Scilicet the 29 June, 13 Jac. yet being Returnable in Mich. Term 
„tis good; And the Procels always bears Teſte the laſt Day of the Tem 


11 Geo. 1. . 

The Plain- betore. Cro. J. 561. Hill. 17 Jac. B. R. Pigot v. Rogers. 

tiff in Aſ- | 

ſumpſit counted of a Promiſſory Note, upon producing whereof it appeared the Defendant was to hare 
6 Weeks from the Date thereof to pay the Money, but within the fix Weeks he was arreſted ons 
Latitat, whereupon it was inſiſted that the Action was not maintainable. But ir was anſwered, That 
the Declaration was above 6 Weeks after Date of the Note, and that is all that the Court ougit d 
take Notice of. For the Original Proceſs was only to bring the Defendant in Cuſtodia Mareichll 
which may well be before the Cauſe of Action. The Court held that to be the qpnitant Difference, for 
the Plaintiff may ſue out a Latitat before the Cauſe of Action, but he cannot declare till after the Cube 
of Action does ariſe. 


2 Jo. 149, 9. In Caſe, the Plaintiff declared, that the Defendant took out 4 Lauta 
150. 8. C. 21 Fanuarii, 32 Car. 2. ac etiam Billæ &c. whereas he owed him 10. 


8 thing. Upon Not guilty a Special Verdict was found, that tht Latin 


ritas Legis was Teſte 28 Novembris, 32 Car. 2. but was really taken out 21 Fanart 
and Veritas 32 Car, 2. Pemberton Ch. J. ſaid, The Courſe of the Court is to 4 
[ 


vn ++, 8 Latitats taken out in the Vacation, as of the Term preceding; oy 


—_— do 


Teſte. 26 5 
Courſe of the Court is the Law of a Court; he might have declared, that claration is 


the Detendant ſued out a Latitat the 21ſt Jan. Teſte the 28 Nov. pre- *ccording to 


ceding, and if he be nor eſtopp'd to declare ſo, ſurely the Jury may of the Fact 


and rhe whole Matter; and fo | udgment was given pro Quer. 1 Vent. and the 
362, 363. Hill. 33 & 34 Car. 2. in B. R. Walburgh v. Saltonſtall. Teſte of the 


. , Writ muſt 
neceffarily be in the Term, tho' the Writ be proſecuted after. —Skin. 32. S. C. adjudged, and that it 


a« ſaid that if he had pleaded it as taken out 21 Jan. Teſte 28 Nov. it would have been unaueſtion- 
RE and that fo 0 ſhould be now, the Gl being known. 5 

Orieinal Proceſs may bear Date out of Term, becauſe it iſſues out of Chancery, which is always open ; 
but indicia Proceſs iſſues out of thoſe other Courts which are open only in Term-time, and therefore 
mutt bear Date in Term; Per Doderidge J. Lat. 11. in Caſe of Ramſey v. Mitchell ——118. S. C. 


10. In Debt for Rent, the Defendant pleaded an Eviftion by Elegit, Teſte In Delt on a 
15 Jh; and adjudged 5 Will. & Mar. that the Elegit was void; for dene it 
the Court will take Notice that it was teſted out of Term, Ex relatione M'ri N : 


Place, Ld. Raym. Rep. 4. Paſch. 6 W. & M. C. B. Ball v. Rowe. tion, that the 


Writ was 
ſud out in the Long Vacation, out of Term-Time, and Exception was taken; for that the Court muſt 
pdicially take notice of the Beginning and End of the Terms, as well moveable as immoveable; and 
that the 1Sth of 7700 was after Trinity-Term was ended, and therefore that the Writ was a void Writ, 
for it was not poſſible to be ſued ot of the Court of B. R. then ſitting at Weſtminſter, the 18th of July, 
when it was Vacation- Time, no ſuch Court being then fitting at Weſtminſter. And the Writ being 
void, the Arreſt was illegal, and the Bail-Bond thereupon given void alſo; the Court being unanimous 
of Opinion, that it was ill, and that it was not * to the Truth of the Fact, for it could not on the 
15th of july be ſued out of the Court of B. R. then fitting at Weſtminſter, when the Court did nor, 
nor could not, fit out of Term. The Plaintiff deſired Leave to diſcontinue, which was granted him 
May 13, 1729. 2 Lord Raym. Rep. 1557, 1558. Eaſt, 2 Geo. 2. B. R. Uſher Eſtwick v. Edward 
Cooke, 


11. It was moved to refer the Regularity of a Judgment in Debt; 1 Salk. 50. 
the Declaration was of Hillary Term, and Judgment by Confeſſion,” which pl. 13. Mich 
was ſigned after the Term; and after the Signing, viz. the 1oth of April, © Ann. 

JS" it - b . B. R. S. C 
the Defendant died, and the Execution before Teſte the 23d of Fanuary ; and put S. P. 
it was inſiſted that it appeared that the Execution was before the Judg- does not 
ment. Sed non al locatur; tor Execution may be ſued out after the appear — 
Peath of the Detendant, except againſt a Purchaſor, and the Writ of * * 
Execution may bear Teſte of the precedent Term, even of the ff Day of that S & 4 
Term, Comyns's Rep. 117. pl. 82. Paſch. 13 W. 3. Parſons v. Gill. the Metien 
| was denied; 
For per Cur. The Practice is always fo, and well enough. 


12. An Action being limited to be brought within a Year, the Plain- 
Up gave Inſtriictions for au Original to the Curſitor ſome Days before the End 
tte Fear, but the Writ was not ſealed till after the Year, tho* antedated as 
i the Day of the Inſtructions given; and upon Debate whether this was 
good or not, Ld. C. Parker referr'd it to the Principals and Aſſiſtants of 
the Society of Curſitors, who certified that it was the conſtant Practice 
ot the Office to tee original Writs againſt Hundreds, Corporations, Heirs, 
and in ſeveral other Caſes, the ſame Day the Writs are beſpoke; and that 
they never knew it otherwiſe, or that the Practice was ever conteſted 
before the preſent Caſe ; and his Lordſhip decreed accordingly. Wms's 


o 437, 438. T'rin. 1718. Price v. Chewrton Hundred in Somer- 
re. 


13. The Capias ad Reſpondendum was directed to the Sheriff (ſingular) Rep. of 
0 London, teſted the 13th of February, which was the Day alter the End Pract. in 
ol laſt Hillary Term. It was moved to quaſh ir, alledging Defendant 1 F. 99. 4. 
a no other Remedy to take Advantage thereof, becauſe he cannot have he 3 8 
. Jo of the Writ ; nor will it appear upon the Record in caſe of a Writ of Er- | 
15 — Rule was to thew Cauſe, which was atterwards made abſolute. 
ö is Writ bearing Teſte in Vacation is void. Barnes's Notes in C. B. 
Il, 292. Eaſt. ) G. 2. Bennet v. Sampſon. 
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(C) In whoſe Name. 


1. IF the King dies in the Morning, all Proceſs and Patents all be in 5 
Name all this Day, and nth the 1 of the 9 n 
Ellerker & Fulth. Br. ours, pl. 34. cites 4 H. 6. 7. 1 
2. The Lord Chief Fuftice of the King's Bench died about 11 iy the 
Morning, and all the Writs which were ſealed that Day, bore Tefte in his 
Name, and all thoſe which were ſealed the next Day, bore Teſte jy th 
Name of the ſecond Fuſtice of the King's Bench. Cro. C. 393. pl. 3. Hill. 
10 Car. a Memorandum. 


For more of Teſte in general, ſee Executions, Teſtatum, and otber 


Proper Titles. 


Time. 


— — 


(A) Time. Day. In what Caſes the Day ſhall be 
taken Excluſive. 


» C cited 1. Fa Pan leaſes for Vears, Habendum from the Sealing and De. 
121 4 — livery of the Oced, the Day is not excluded, but it ſhall com 
437 ma mence preſently after the Delivery. H. 32 El. B. R. between 


rrer v. 


Aſh. Higham and Cole. Dubitatur. Co. 5. * Ciayton | Cs. Litt. 46. b. 
Hob. 140. 2. So ff it had been Extunc, or from the making, it ſhall comments 


pl. 190. in preſently. Co. Litt. 46. b. Hobart's Reports 188. 


Caſe of Nor- ; 3 > 
ris v. the Hundred of Gawtry 5 Rep. 1. Mich. 27 & 28 Eliz. B. R. Clayton's Caſe. 


879. ſaid by Hobart to have been ſo adjudged. 


3. But if a Leaſe be made, Habendum from the Day of rhe Date, of 
from the Day ot the making, the Day ſhall be taken excluſive. C0, 


Litt. 6. b, | | 
Roll. Rep. 4, [Bur] if a Pan leaſes for Bears, Pabendum from the Dare, t 
357, 355- Day of the Date ſhall be taken exclu ive. Tr. 14 Ja. B. R. 
dende lid Teen Bacon and I aller adjubged per Curiam. Co. Litt. 46 b. 


bur elfen h ed that the Day ſhall be excluſi Bulſt. 204. S. C 

ut all the others agreed that the Day ſha excluſive.——3 Bulſt. 204. 8. C. * 
But Trin. 8 W.z. C. B. it was adjudged by 3 Judges againſt Treby Ch. J. that ſuch 1 
cludes the Day of the Date. 2 Salk. 413. pl. 1. Haths v. Aſn.—z Lev. 438. S. C. by t 4 00 
Fatter v. Iſh, and was of a Leaſe made by a Prebendary for Life Habendum a Des. an CI at 
accordin ly by Nevil, Powel ſenior & junior, Treby Ch. J. being now e contra, tho“ "A 14 o 
was of a ſame Opinion, but char g'd it, and was not preſent when the Judgment . *. 
was ſuppoſed, abſented himſelf purpolely ; and note alſo, that Powel junior was at 4 © ier 
the Plaintiff, but afterwards chang'd it, and was of Opinion for t Defendant, eee cho Co. 
Change had there been in this Caſe.— Id. Raym Rep. 84. S. C. And there it was "7 is yton's Calf, 


Litt. 46. is objected to the contrary, yet that Book is founded upon 5 Rep. 1. b. bete 


Mo, 


Time. 267 
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where this Point is not reſolved by the Court, but inferr'd by the Reporter of the Caſe from Popham 


in Dyer 215. which Book does not warrant any ſuch Opinion. And tho* 3 Bulſt 203. Bacon v. Wal- 


ler. Mo. 40. pl. 128. agrees with 5 Rep. 1 yet Cro. J. 135. Osborne v. Rider, and 258. Luellin v. 
Williams, are contrary. And for theſe and other Reaſons, the ſaid 3 Juſtices held the Leaſe good, 
and gave Judgment accordingly, 


5. If A. makes an Obligation to B. dated 1 Map, and B. the Treſpaſs was 


Obligee after makes Releaſe ro A. dated the fame Day, of all Actions _ the 
till che Day of the Releaſe, this ſhall not releaſe the Obligation. Du n (i.e {ne 
bitatur. D. 3 Ja. B. 


Day at Noon 
hc 7 D ber Treſvaſ 4 1 * 228 
Il Treſpaſſes ; afterwards on the ſame Day anot r Treſpaſs was done. In Treſpaſs brought 
ut: Ales, done on that Day, the Defendant might plead generally the Releaſe 8 
that Day, and then the Plainriff in his Replication muſt divide the Day, to ſhew that the Treſpaſs was 
done after the Releaſe in that Day Moor 596. pl. $12. Trin. 33 Eliz. in Caſe of Plaine v. Bynd. 


6. In caſe ofa protection, the Pear ſhall be accounted from the H b. 39. 


Day of the Date, excluding the Dap of the Date, Hobart's Re- F426 
ports 188. | 


r'sv the 
Hundred 
of Gawtry.—— Mo. 879. pl. 1233. in S. C. 


5 2 Deed of Bargain and Sale may be inroll'd within ſir Months Roll. Rep. 
aſter the Day of the Date, excluding the Day of the Date, Po- 527. g in 
bart s Reports 158. 


Waller v. 

1 Bacon, cites 
D. 5 Elis. Popham's Caſe; And the Reporter ſays Nota, it has been [reſolved alſo, that if ic be in- 
roll'd the ſame Day on which it bears Date, it is good. 


8. An Action tu be brought upon the Statute of Hue and Cry upon a Hob. 139, 
R0veery, ought to be brought within a Bear after the Robbery done, ß. - — 
lncludiuig the Dap upon which it was done. Hobart's Reports 188. 58 0. 


Norris aud Hundred of Gautris ; för it is an Act, not a Date. Mo. 8:8. pl. 


1233. 8. C. 
— Brownl. 156. S. C. accordingly. 


9. Tf a Man leaſes for Years, rendering Rent for one whole Year, Cro E. 702. 
U;. a Feſto Sancti Michaelis * uſque ad Finem Termini prædicti; in 8 C. bur 
his Caſe the Rent ſhall be due on the Feaſt-Day itſelf; for the Pre. cre *»* 
miſſes of the Kelervation are + generally, rendering Rent, tor one + Fal. 72. 
dune Bear, which is from the Time of the Reſervation, and there 
ite the Feaſt is not excluded. And when he goes further, and ſays, nota 
i. a Feſto Sancti Michaelis, thole Mords are void, malmuch as ds eld co 


0 | | be ill, 
eyare repugnane to the Premiſles, Path. 43 El, B. N. per CU lee 
nam, between Unble:and Fiſper. | 


or the De- 
| | | : fendant, — 
'* Tho' in Plendines Uſque tale Feſtum will exclude that Nay ; vet, in caſe of a Reſervation, it is to be 
govern d by the Intent. Vent. 292. Hill. 27 & 28 Car. 2 B. R. Pigot v. Bridges. ; 


E I a Man in Debt for Rent declares, that 25th March, 15 
ac. he lealed certain Land to the Oekendant, Habendum abinde, 
t a Pear, rendering {0 much Rent balt-yearly at the Feaſt of St. 
Michael, and the Annunciation, by equal Parttons, during che Term. 
= the laid Rent, due at the ſald 2 Feats, he brings the Action; 
= moved in Arreſt of Judgment; that the Leale commenced che 
Day oi March. and ſo ail tzts Day ts taken incluſive; and then 
* — ended the Day beibre the nert 25th Day of March, and ſo 
K ent reer ved atter the Term ended, and therefore no Action lies 
10 But relolved, that Up the word Alunde, the 25th Day of 
lle being betore mention d, the lad 25th Day ſhall be taken er⸗ 
*, and {9 the Rent referved within the Ferm. Mich. 2 Car. 
cen Benedi Hall and Dewe. Adjudged. Tf 
11. J 


n 
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F * | Time. 


+ The Day, 11. If the Condition of an Obligation be to Rand to the Award 
as for Pay- TJ, S. Ita quod fiat upon or before the firſt Day ot tC. Ind 
mer, of >> an Award is made upon the ſald firſt Day of between 6 and 
mines az 7.0 Clock, poſt occaſum Solis. This is a_good Award within the 
Sun ſet. Bur Condition; for if it be within the natural Day it is lutfictent, and 
pi rs. not like to the + Papment of Money to bind Men to att ik, 9 
— en. 11 Car. B. B. between Church and Greenwood, Adjudged per Ci; 
tinues till ram, upon a Special Verdict. Intratur Mich. 10 Rot. 407. 


Note 
10 and 11 that Mater Hodgſon, an Attorney of Staple's-5inn, ſhew'd aft , 
N at to me a Precebent of Mich. 18 t 19 El. B. between — — 
Pe 5 Lytwin, adjudged accordingly, upon a Special Verdict, per Curiam 
pl. 25. Arg. becauſe they ſaid that the Day to this Purpoſe has Continuance ti 
in Caſe o Midnight. 
Baneſter v. 
Truſſel. 


Cro E. 218. 12. Aſſumpſit on the 11 Sept. to deliver certain Goods to the Phlaintif 
pl. 5. S. C / they were not claim'd by any other before the 14 Day of September ; and 
8 alledged, that there was no Claim made after the 11 Day unto 


the 
tiff; but it Day. After a Verdict for the Plaintiff, it was moved in Arreſt of Fo, 


does not ap- ment, that the Declaration was ill; becauſe the Plaintiff ſhould hays 


29 _ any alledged, that no Claim was made after the Promiſe, (and not after the 1; 
xception 


was taken Day of September) unto the 14 Day &c. But adjudged well enough; 
there to this for the eſpecial Matter on the Diviſion of the Day, ought to come in 


Point, or the ſhewing of the other Side; or otherwiſe it ſhall not be intended 
2 ＋ K Mo. 596. pl. 8 12. Trin. 33 Eliz. Rot. 700. Plaine v. Bynd. 
urr too 


any Notice of it. Le. 220. pl. 303. S. C. but nothing ſaid as to this Point But Cro. E zol 
pl. 16. Bynde v. Plaine, S. C. affirm'd in Error, where this very Matter was aſſign'd for Error. 


3 Bulſt 204- 13. Habendum a Datu, and a Die Datus, are all one. Roll. Rep. 3957 
in 8. C. fays, in Caſe of Bacon v. Maller. Arg. cites it to have been adjudged, 


A wa Mich. 8 Jac. in the Caſe ot Lllelling v. Morgan. But Serjeant Athoy 
whole Court and Moore ſeem'd e contra. But Crook and Haughton thought them al 


agrecd in one: But Coke was not then preſent ; and the Court ſaid, they would 
PR, ac- ſee the Record of that Caſe, 

cording to 

the 4 given in Luellin's Caſe, that the ſame is all one. Bulft. 177. Trin. 9 Jac. Ann 
Fleming Ch. JI. held a Die Datus to be excluſive, but that a Datu was incluſive of the Day. And he 
took this Difference, Where it is in a Caſe and Point of Intereſt, that is convey d or paſs'd from one to 
another, As in caſe of a Leaſe for Years, or any other Intereſt that is E and ſo 1s Clayton Cale, 
Coke 5. pa. fo. 1. But Where it is in Matters of Account, where no Matter of Intereſt is to be pab! 
or convey'd, as if one be to be accountable to another, and that by Deed, be the ſame to be done, i 
Die Datus, or a Datu, in this Caſe no Intereſt paſſing by the Deed, be the ſame a Die Datus, or a Dat, 
it is all one, and no Difference between them; as was clearly held by Flemming Ch. J. and fo agrets 
by the Court. : 


S. C. and ſame Difference cited Arg. Lord Raym. Rep. 85. Trin. 8 W. 3. in Caſe of Hatter v. A 
And of this Opinion was Powell, Sen. but the others ſaid nothing. 


S. C. cited 2 14. If a Submiſſion be to an Award, ſo as it be made within 6 Days . 
E adp. es ter the Submiſſion, an Award made on the ſame Day on which the Submit 
AN in ſion * is good ; becauſe the Day of the Award ſhall be taken incite 


ota, in the five, and not excluſive ; Per Roll Ch. J. Stile 382. Trin. 1653. B. R 
Caſe of Bel- Clark's Caſe. | 
laſis v. Heſter. | 
12 Mod,256; 15. Tyſurance of Eee Life for a Year. H. died on the loft Do: * 
fog ag Inſurer is liable. 2 Salk. 625. pl. 3. Trin. 11 W. 3. B. at the dll 
480 8. C. Pp tings at Guildhall, Sir Robert Howard's Caſe. 1 
is 16. When the Computation is to be made from an Act done, the my 
which the Act was done muſt be included; becauſe ſince there | x 
Fraction in a Day, that Act relates to the firſt Moment of the uy 
which it was done, and was as if it were then done. But 3 
Computation is to be from the Day itſelf, and not from an A dove, " 0 
the Day in which the Act was done muſt be excluded by expreſs Nay 
of the N As if a Leaſe be made to commence a Die Datus, che 1 


Time. 26 
i excluded ; but if it be a Confectione, which is an Act done, the Day of | 
che making ſhall be included. Per Powell & Nevil J. Contra Treby. 
Id. Raym. Rep. 281. Mich. 9 Will. 3. in Caſe of Bellaſis v. Heſter | 
cires Clayton's Caſe. And Treby Ch. J. admitted that Caſe to be good | 
475 The Law will never account by Minutes or Hours to make Prio- | [1 
rities in a 1 jp Day, unleſs it be to prevent a great Miſchief or Inconve- | 
nience; as it a Bond be made the iſt Day of January, and this Bond 1s 
releaſed the jour Day, the Bond may be averr'd to be made betore the | 
Releaſe, So if a Feme ſole binds parſe in a Bond, and the ſame Day \ 
marries, one may aver, that ſhe married after the Bond deliver'd. In | 
Aſſſe it appears, that the Diſſeiſin was done the ſame Day on which the 4 
Writ was Tefte ; bs this ſhall not abate the Writ, becauſe the Aſſiſe it 
might be purcha ed after the Diſſeiſin Per Cur, Ld. Raym. Rep. 281. | 
Mich. 9 W. 3. in Cafe of Bellaſis v. Heſter. 5 i 
18. A. was born Feb. 1. at 11 at Night; and Fanuary 31, at 1 in the - 5 1 
Morning, A. makes a Will of Lands, and dies. Tis a good Will, for Ch. T. A 
he was then of Age; faid, per Holt Ch. J. to have been ſo adjudged. Salk, 625. 
| 6-2: 


J 

1 Salk, 44. Mich. 3 Anne, B. R. Anon. pl. 3 | 
Trin. 11 W. 

at the Sittings at Guildhall, in Sir Robert Howard's Caſe. 8. C. cited by Holt. Lord Raym, 

Rep. 480. in 8. C,—And in 2 Ld. Raym. Rep. 1096. Mich. 3 Anne, in Caſe of Fitzhugh v. Den- 1 


nington. | | 


non toc...” 


| — . —U—ä 
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(A. 2.) Day. How to be computed. 
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. Here the King dies one Day, and another King is made the ſams 
W Day, this Day ſhall be the Day of the old King; Quod 
quæte; for otherwiſe it was computed in 1 E. 6. and if he miſtakes his 
Day, this ſhall be at his Peril in Mortmain. But it is ſaid that it was 
53 greatly argued by the Court, nor adjudged. Br. Jours, pl. 49. cites 
7H. v. 5. | 
2. Citra Feſtum Sancti Fohannis ; Per Frowike Ch. J. The Feaſt in our 
Law commences in the Morning, and ends at Night, and the Natural 
Do begins ad Ortum Solis, and ends ad Occaſum Solis, and ſo is taken 
and adjudged in our Law; but the Feaft, by the Law of the Church, 7 
commences at Noon in the Vigil, and continues till the next Day at 
Midnight; and the Night as to Burglary commences ad Occaſum Solis, 
and continues ad Ortum ſolis. Keilw. 15. Mich. 21 H. 7. 
3. There is no Fraction of a Day but in ſpecial Caſes, and then the 
Day of Payment, (viz. of a Bill of Exchange payable one Day after Sight) 
ſhall commence after Midnight, and from this Time he ſhall have an intire 
compleat Day, conſiſting of 24 Hours, to pay the Bill; for a Day to 
this Purpoſe commences always at Midnight, and always conſiſts of 24 
Hours ; Per Treby Ch. J. 2 Lutw. 1593. in Caſe of Bellalis v. Heſter. 
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(A.3.) Where there ſhall be a Priority and Poſterio- 
ih, as to Things done on the fame Day. 


1. IF a Man Frings Aſiſe, and the Tenant aliens the ſame Day that the 
iſe is purchaſed, yet the Writ is good; for this Day is adjudged 


Sep me the Day of the Plea ; quod nota. Br. Briet, pl. 275. cites 
« R . 


22 Z 2. In 


270 Iime. 


S.C. cired 2. In Falſe Impriſonment the Defendant juſtified, tor that on the 20% 
Arg 1 Sept. he was choſen Mayor of Lynn, and that a Plaint was levied 12 1 
ele T Court there againſt the Plaintiff, for which he was committed Ly the Mn 
Heſter. to the aol there, Upon Demurrer it was objected, that the Deteng: : 
did not anſwer to the Time of the Day before he was choſen Ma on 
tor the Commitment might he the ſame Day before he was 565 
Mayor; But adjudged for the Defendant; for the Juſtification 0 
ds | judg ſhall be 
intended tor the whole Day, and if the Commitment was before he Was 
Mayor, the Plaintiff ought to thew it. Cro. Eliz. 168. pl. 4. Hill, 3. 
Eliz. B. R. Smith v. Hellier and Clerke. th 
2 Bulſt. 222. 3. A. became indebted to B. for Wares, and in Conſideration thereof 
Mich. Poſtea Eodem die promiſed to pay it; and ſuch Declaration was ruled 
14 Jac. — good, not as a Promiſe in Law, but as an actual Promiſe raiſed u 
Rep. 413. pl. Conſideration continuing; which ſhews that /ittle Diftance of Time (thy 
12 the ſame Day) alters the Intendment of the Law ; cited per Roll. Allen 
70. as 14 Jac. the Caſe of Hodge v. Vayaſor. | 
4. If a Writ abates one Day, and another Writ is purchaſed which ly; 
Tefte the ſame Day, it ſhall be intended after the Abatement of the fi 
Allen 34. Mich. 23 Car. B. R. in Caſe of the Earl of Northumberland 
v. Green. | 
5. Error was brought to reverſe a Judgment in an Action for Word, 
and aſſigns for Error, that the Plaint was entered the ſame Day that the 
Words were ſpoken, which was ſaid ought not to be, becauſe the Action 
ſhould be brought after the Words ſpoken, which ſhall not be intended 
to be, if it be the ſame Day; for the Law admits of no Fractions of 
Time, which will be it the Day be divided into ſeveral Parts as it here 
muſt be, tor there muſt be one Hour ſuppoſed when the Words wer 
ſpoken, and another Hour when the Plaint was entered. But Roll jut. 
ſid, It was well enough, and ordered the Plaintiff to rake her Judgment 
Niſi Cauſa, before the End of the Term. Sty. 72. Mich. 23 Car. Symons 
v. Low. 
: 6. If 2 Informations are preferred the ſame Day, which reſerr to the 
8 firſt Day of the Term, yet it may be examined which of them was fi 
Execution, As preferred. Per Levins Accouncel Arg. 2 Lutw. 1591. in the Caſe of Bel 


where 2 aſis v. Heſter. 


Heri Facias's 5 : 2 7 | 
are delivered to the Sheriff the ſame Day, there is a Prius & Poſterius, and tho that which was firſt del. 


vered was teſted after the other, yet it ſhall be preferred. Otherwiſe the Sheriff is liable. 12 Mod. 14; 
Smallcomb v. Buckingham. 1 Salk. 320. pl. 4. S. C S. C. cited Arg. 6 Mod 292. by the 
Name of Smallcombe. v. Croſſe. | 


Ad There is no * Diviſion of a Day, unleſs in Caſe of Neceſſity as in Co. 


* 8. p Litt. 135. and 6 Rep. 33. b. where there was a Priority of an Infant 


Arg. Sty. Arg. 5. Mod. 377. in Caſe of Smallcomb v. Buckingham. 


119. in Caſe ; L i 
of Corniſh v. Cow ſey. Yelv. 87. S. P. and in general Intendment, what is done in one Day l 


done at the ſame Time. In Caſe of Dorington v. Eaſte, 


(B) Tear. How it ſhall be accounted. 


1. DE R Statutum de Anno biſſextili editum, 21 H. 3. it is orduie 
P that to avoid the Doubt which has been made, Computer. | 
Excreſcens in Anno biſſextili in ipſo Anno, & fic habeatur de ment 
in quo excreſcit & contineatur dies ille excreſcens in integritate 5 

prædicti & deputentur dies ille & dies prox imo præcedens Pro 


die. 2 1 


r * 4 4 


Ita Condition be that it a Rent be Arrear at Mich. by a Quarter 
of a Year after, it thall be lawful to re-enter, the Quarter of a Bear 
ſhall be accounted by the Days of the Year which is that 91 Days make 


| Quarter, and for the 6 Hours over the Law has not any Regard, 


D, 17. 18 El. 345. 5: 
3. Declaration in Debt for Rent Pro Reditu Unins Anni finiti a Feſto 


Mich. primo ad Feſtum Anno Secundo Caroli, After Verdict Judgment was 
reſted, becauſe this cannot be a Year, being between the Feaſts. Palm. 
531. Paſch. 4 Car. B. R. Bligh v. Tretrey OT; 166 
4. Where Time mention'd in any Statute is expreſſed by the Near, half pl. 6. Prin : 
Yer, or quarter of a Tear it is always computed in Law by Solary 5 Jac. B. R. 


m_ 


Moaths, iz. 12 Kalendar Months for a Year ; But where Months are Biſhop of 


mentioned in a Statute and not Years, thoſe are always computed by the *<*<rÞo- 
Moon, viz. 4 Weeks to the Month. And fo the Statute againſt Deer ſteal- Catesby, 
ing, appointing the Proſecution to be within 12 Months after the Fact, S P. — 
and 12 Lunary Months being expired before any Proſecution; The 2 Show. 
Onviction was quaſbed tor the Reaſon, Carth. 407. Trin. 9 W. 3. B. R. in 206. pl. 
Caſe of the King v. Peckham. 215. Trin. 


34 Car. 2. 
B. R. the King v. Spiller. S. P, 


5. It was moved to ſet aſide an Execution for Irregularity, upon Sug- 
gettion, that when he confeſſed the Fudgment the Plaintiff and he agreed, 
that Execution ſhould not be taken ont till a Near after; the Plaintiff inſiſted 
that he had ſtaid a Year ; tor the Warrant was in a Long Vacation, and 
the judgment was enter'd as of Trin Term before, and the Execution 
was after Trin. Term following; and ſo the Plaintiff had waited a Year 
after Judgment enter d. Bur the Court was not agreed, Whether in ſuch 
Caſe the Tear was to be reckoned from the Date of the Fudgment, or of the 
Warrant. 6 Mod. 14. Mich. 2 Anne B. R. Dillon v. Brown. 


1 8 


2 — 


(C) Month. How the Month {hall be computed, SN 


—Rent(X a) 


N all Statutes where Mention is of a Month, 28 Days ſhall be A Month in 
intended the Legal Computation. Trin. 5 Ja, B. R. Catesby's Statwtes, 
per Curiam agreed. 8 


I. 
Cale 
| ; : ry of a Pu- 
— for an Offence, which was at Common Law, is not a Pznal Statute; and in that Caſe the 
lonth ſhall be computed according to the Calendar, and not 28 Days. Sid. 186. Paſch. 16 Car. 2. 


1 R, on Stat. 13 H. 4 J. of Riots. King v. Cuſſens & al'.— 
KR. in an Information on the Statute of Liveries. S. P. Dormer v. Smith. 


2. The 6 Months for Proof of a Surmiſe in a Prohibition according Hob. 179. 
0 che 24 E. 6. thall not be accounted by 28 Oays to the Month, þ.. 2" . 


but according to 75 

1 the Calendar, Hobart's Reports . 
| Sharp v. 
Hubbard. Mich. 27 Car. 2. C. B. held — 


7 op upon the Karate of unleuial 8 55 > againſt n 
8. Ponths Exer the Game, Ss Cate the 2. 
Ponth ſhall be reckoned by 28 Days to the Yonth, and ſhall 1 


E teckoned according tot a 
endar. M. 11 Ja. B. R. Whethered 


4. If 


See Cro. E. 83 5. pl. 6. Trin. 43 Eliz. 


* 

1 * 
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272 Time. 


. Jfa Race be put upon Ale and Beer by the Mapor * 
Officers ora Town, according to the Statute of D H 8. row Chi 
tor 6 Months next enſuing 3 This ſhall not be reckoned accordin 10 
the Calendar, but according to 28 Oays to the Bonth, 5. En 
B. B. adjudged in the Cale of one #va»s, and divers Others 
Brewers of Exeter, Where it was averr'd that they ſold contrary to ty 
Rate between the Time of the Rate made, and ſuch a Day, which 
was the End ol the 6 Yontys, according to the Calendar; bir 
was 6 Yonths and 2 Weehs according to 28 Days to the Yan 
And for this the Indictments quach d. 97 0 

* S. P. Per 5. The Words && Months, in the Statute of * Uſury and Labourer; are 

Popham Ch. to be expounded half a Yeat; (tor the Year is mentioned in thoſe gti. 

J. which tutes) and they ſhall be reckoned according to the Kalendar, as in Caf; of 

Coed Nov 2 Lapſe. Jenk. 282. pl. 8. 

ved. oy : . . 

37. Anon. 6. In the Caſe of Policy of Aſſurance made to warrant a Ship, one ws 
bound to warrant a Ship for iz Months; and the Truth was, the did ng 
periſh within the Time of the 12 Months, being accounted according tg 
28 Days; bur being accounted by the Kalendar, as January, February 
&c. it periſhed &c. 1 Le. 96. pl. 125. Mich. 29 Eliz. in the Exche. 
quer, in Sir Wollaſton Dixie's Caſe, Arg. ſays it was faid and hole 
that the Inſurer had not torteited his Bond. 

Yeo. .tos. n. Tempus Semeſtre to prevent a Lapſe is to be computed by the K 

S. C._—Cro. lendar. 6 Rep. 62. Mich. 3 Jac. C. B. Catesby's Caſe. 


141. Bi- 

1 of Peterborough v. Catesby. And Ib'd. 167. pl. 6. in S. C. Yelverton ſaid that Juſtice Wale. 
ley ſnewed him a Ane in the Time of E. 1. (which was immediately after the Statute) wher i; 
was reſolved that Tempus Semeſtre ſhould be taken for the Half-year, and not for fix Months only — 
Per Menſes non per Hebdomedas. D. 327. b. pl. 7. and in Marg. cites Mich. 5 E. 1. Rot. 100 Quen 
Eleanor v. the Biſhop of Lincoln. ſenk 282. pl. 8. Cro. E. 835. Dormer v. Smith —Vetht 
accipienda ſunt ſecundum Subjectam matefiam; and therefore becauſe this Computation of the Months 
concerns thoſe of the Church, it 1s great Reaſon that the Computation ſhou'd be according to the Computs 
tion of the Church, which they beſt know. 6 Rep. 62. Catesby's Caſe. 

But where a Preſentee was refuſed for Inſuffictency, and Notice was given of ſuch Refuſal, and the 
Cauſe thereof, it was agrecd and reſolved by the whole Court, that in the Computation of the 6 
Months, in ſuch Caſes the Reckoning ought not to be according to the Kalender, but according to 
Days. Le. 31. pl. 39. Trin. 27 Eliz. C. B. Albany v. the Biſhop of St. Aſaph. 

The 2 Months for reading the Articles of Religion are to be reckoned by 28 Days. Lev. 101. Piſh 


15 Car. 2. B. R. Brown v. Spence. 


8. A 7Twelve-month in the ſingular Number includes all the Year ac 
cording to the Kalendar; but rue / ve Months ſhall be compured accort- 
ing to 28 Days tor every Month. 6 Rep. 62. Mich. 3 Jac. C. B. Cavs 
by's Caſe. | 

9. It was agreed by all the Court, that in a Condition for Rent, as 33 
H. 6. J. and in Caſe of Inrolments, as 5 Eliz. D. 218. and in Caſedt1 
Leet held within a Month atter Eaſter and Michaelmas, it ſhall be a 
counted 28 Days. or Þ 167. pl. 6. 'Trin. 5 Jac. B. R. in Caſe of Bi- 
thop of Peterborough v. Catesby. 

Keb. 695. 10. It was moved to quaſh an Indictment upon the Statute 13 H. 4 ch. 
pl. 1 6 ſays, q for a Riot; for that the Inquiry was not within a Month, (Viz) 23 
28 Days after the Offence committed; but the Court ſaid, that the Tine 

uaſh it on ſhall act be confined to 28 Days, but to an Almanach Month. Sid. 186. fl 
this Excep- 9. Paſch. 16 Car. 2. B. R. The King v. Coſins. 


tion without 
Plea. S. C. cited per Cur. 4 Mod. 186. Paſch. 5 W. & M. in B. R. in Caſe of Bark". 


Morgan. 


Show. 368. 11. Upon the Statute of 1 W. & M. which appoints all Biſbap &c. f 
bar v. l take the Oaths, the Queſtion was, Whether the 6 Months mentioned in 
be 2 the Statute are to be accounted Kalendar Months or Lunar _ 
S.C. Ad. Per Holt & Curiam, abſente Gregory, This being upon the Confiruc 
jornatur. — of an Act of Parliament, it ought to be conſtrued according to our Lai, 


4 Mod. 95. that the 6 Months ſhall be accounted Lunar Months. And . 
| | ) 


696 . ee, Mg) 
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ſery'd, that there was another Clauſe in the Act for Fellows of Colleges Burton v. 


who are not Eccleliaſtical Perſons, and ask d whether the 6 Months 
{ould be reckon'd Lunar Months for them in this Clauſe, and Kalen- 


Woodward. 
Adjornatur. 
—— Cob. 


dar Months as to Biſhops &c. in the other Clauſe, and ſo the ſame Word 191. S. C. 
in the ſame Act be taken in 2 different Senſes? And he ſaid, No. Curia Adjornatur. 


Aviſare vult. But they ſeem'd ripe to give Judgment that the 6 Months 
ſhould be accounted Lunar and not Kalendar Months; and Dol ben and 
Eyre doubred of Copley and Collins's Caſe ; And Holt ſaid, that that 
Cafe alone ſtuck with him, and notwithitanding he inclined fortiter ut 
ſupra, Skin. 313. Paſch. 4 W. & M. in B. R. Woodward v. Ha- 
erlly. Bog L 
4 3 The Defendant, in Conſideration of 20 Guineas paid him by the 
Plaintiff, did covenant, upon Payment of 500 l. more, within one Month 
next following, to transfer to him upon Notice, certain Eaſt-India Shares 
&c. the Plaintiff averr'd that he tender'd the 500 l. within a Month &c. 
The Defendant pleaded that the Plainriff did not tender it within a 
Month; for that before the Tender 28 Days were paſt from the Day of 
the Date of the Agreement. And the Truth was, that the Plaintiff ten- 
ger d the Money after 28 Days, but within a Kalendar Month. Per Cur. 
In Common Parlance a Month 1s taken to be 28 Days in all Caſes bur in 
a Quare Impedit; and Words and Phraſes of Speech muſt be governed 
by the common Accepration of the People, and as they are generally un- 
derſtood ; And ſo held that the Computation in this Caſe muſt be after 
the Rate of 28 Days to the Month. 4 Mod. 185. Paſch. 5 W. & M. in 
B. R. Barkeſdale v. Morgan. | 
13. In Debt upon the Statute 5 Eliz. 4. for uſing a Trade, the Compu- 
tation by Kalendar Months was held fatal, but being after Verdict, it 
was aided. 12 Mod. 641. Hill. 13 W. 3. B. R. Strechpoint v. Savage, 
and cites Mich. 6 W. 3. The King v. Stowbridge. 


„ * Me — — 


* 


(D) How to be aunderſiood where it is mention d 
generally. | 


x. Wiz: a Man ſpeaks of the Feafft of St. Michael, and Joes not ſay 


angel, which is the moſt notable, and not St. Michael in Tumba. Br. 
Jours, pl. S. cites 20 H. 6. 23. | 
2. But if a Man ſpeaks of the Feaſt of our Lady, and does not ſhew 
_ Feaſt, ir is ſaid that this is not good. Br. Jours, pl. 5. cites 20 
K. 23. | | 


rec. 


3 as x i. n i. A. th M.A ** 


(E) Pleadings of Time. Neceſſary to be pleaded. In 
ewhat Caſes. 


atra in other Aſſiſe; for it is not uſed but in Actions perſonal, and 


_g 85 Real nor Mix'd ; quod nota. Br. Pleadings, pl 62. cites 


2 Where a Man declares u Obligati i 
es upon an Obligation without a Date, he 
14 5 per RE „ factum fuit. Br. Obligation, pl. 66. cites 3 
. 2 irelpaſs, if a Man juſtifies for Tit hes as Parſon at the Time of the 
Irepaſs &c: it is not good; becauſe he does not ſay, that he was arſon 


4 A as 


what St. Michael, it ſhall be intended St. Michael the Arch- 2 435, 


{IN oe in London, it is uſual to put the Year and Day of the Diſſeiſin. See (F) 
A 
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27 4 Time. 


1 2 
4s well at the Dime of the Severance as at the Time of the Taking. Br. Plead. 
ings, pl. 15. cites 35 H. 6. 48. 

4. Soof Villeinage, and ſeijing of Goods, he ought to ſay, that he was his 
Villein as well at the Time of the firſt Taking as at the Time of thy ſeem 
Taking. EN 01 2 yn , 

And where a Sheriff juſtifies an Arreſt by Capias, he ſhall ſay, th 
1a Sheriff as well at the Tims of the Arreſt, as at the rhe wah the 
of the Writ. Br. Pleadings, pl. 15. cites 35 H. 6. 48. 
Br. Plead- 6. Treſpaſs de clauſo tratto ; rne Defendant 4 that the Place i: 
1285, K* Piece of Land, and that F. W. was 1 of a Houſe in D. of which thi 
ces d. O Piece was Parcel, and in eoffed A. in Fee, who inſrofſed B. in Fee wy 

had Iſſue N. and died ſeiſed, and M. enter'd as Heir and infeoffed the D. 
fendant, and gave Colour by 15 W. The Plaintiff ſaid, that he was ſeiſed 
5 Lane in the ſame Vill in Fee, of which the Place is Parcel, and that the 
efendant did the Treſpaſs, Abſque hoc, that it was ever Parcel of the (qif 
Honſe, Prout &c. to which the Detendant ſaid, That it was Parcel af 
the Houſe in the Poſſeſſion of I. B. and the others e contra, and it wy 
found for the Plaintiff; And Exception was taken inaſmuch as he did 
not anſwer if it was Parcel of the Houſe at the Time of the dying ſei 
of J. B. and yet good by the Opinion of the Court; For when he [gy 
that it was Parcel when J. B. was ſeiſed, this Par be intended all the 10 
that J. B. was ſeiſed, therefore it was Parcel at the dying ſeiſed, and it 
ſuffi ces to ſay that W. ut Filius & Hæres enter d, tor this Word (u) 
is Tantamount, that he is Son and Heir in Fact. Br. Treſpaſs, pl. zo, 
cites 3 E. 4. 27. 
So chere be J. 77 1 of Goods taken at A. in the County of E. the Defendant ſzil, 
bought at that the City of London is an Ancient City Time out of Mind, and that thi, 
Fs, with is a Market there every Day except Sunday, and that H. was poſſeſſed if th 
car ſhewing Goods at London, and on Friday before the Treſpaſs ſold them to the Defendant, 
the Year. and did not ſhew any Year ; And yet good per Catesby, Chocke, and Little. 
Br. Plead- ton, becauſe he ſaid, that there is a Market there every Day except Suu. 


nr day. Br. Pleadings, pl. 100 cites 12 E. 4. 1. 


4. 1.—S0 if , 2 
he had ſaid h a Work- Day. Br. Pleadirgs, pl. 100. cites 12 E. 4. 1. 


recerving 


Br. Replea= 8. If a Man pleads that A. was ſeiſed in Fee tothe Uſe of B. and that B 
_— pl I. gave to him the Trees, this is not good it he does not ſay preciſely, That 
Tin Tref. A. was ſeiſed to the Uſe of B. at the Time of the Gift; For Alteration ma 


paſs, when be Meſne between them. Br. Pleadings, pl. 79. cites 6. H. 7. 3. 
a Man juſ- 
tifies 2” of Ceſiy que Uſe, he ſhall ſay, that the Feoffees were ſeiſed to this Uſe at the Time of tl 
mmand. Br. Pleadings, pl. 166. cites 10 H. 7. 26. 
$o ris if he ſays, that the Place is his Franktenement, he ſball ſay, that at the Time of the Treſpaſs, tit 
Place was his br ranktenement, &c. Br. Pleadings, F 79. cites 6 H. 7. 3, —— Contra of Things whid 
may be intended to have Continuance. Br. Pleadings, pl. 


9. Where a Man pleads a Leaſe for Years and Releaſe, he ſhall fay, thi 
he was poſſeſſed at the Time of the making of the Releaſe. Br. Pleadings, pl. 
166. cites 10 H. J. 26. fe | 

10. The Time of S/n in a Quare Impedit is immaterial, and Sein 
generally in the Time of Peace, in the Reign of ſuch a King, being alleged, 
It is ſufficient. Per Holt Ch. J. Skin. 660. in Caſe of the King v. the h. 
ſhop of Cheſter. N DY 

11. Aſſumpit to run a Horſe at ſuch Time and Place as the Plaintiff, 
appoint, and the Plaintiff declares, that he did appoint ſuch a Day; I * 
doubted, Whether this 'was appointing a Time, which is more cen 
and determinate than a Day: But Curiam, by appointing a Day” 
Law will ſupply the Reſt, and fix it to the moſt uſual and convenient Ii 

c that Day. 3 Salk. 346. pl. 1. Trin. 11 W. 3. B. R. Scott v. Hoglon. 
1232. Inpleading want of Aſſets by an Adminiſtrator the Time mult 
ſer forth. See 12 Mod. 611. Hill. 13 W. 3. Ingram v. Foot. 4 


79 cites 6 H. 7. 3. 


* 


— _ P 4 n 
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Tranfitory Actions Time and Place are not material, but the 
rf may 2 at any Time or Place. 10 Mod. 251, 348. Hill. 
3 Geo. 1. B. R. Caſe V. Haw ins. 


n ———— tt. 


(F) Pleadings. In what Caſes a Day muſt be ſhewn certain. 


| IN Treſpaſs the Defendant pleaded a Gift of the Plaintiff ; and the Br. Viſne, 
Plaintiff ſaid, that after this Gift, and before the Treſpaſs, the De- * "1 10, Citey 
fendant re-gave it to the Plaintiff, by which he was potleſs'd till the“ 
Treſpaſs, and the Defendant maintain d his Bar, abſque hoc, that he re- 
gave after the firſt Gift; and this Plea admitted, without alleging a Day 
gertain. Br. Pleadings, pl. 142. cites 10 H. 6. 16. 
2. In Debt upon Account by an Executor, the Defendant ſaid, that the 
Tefator made the Plaintiff and one M. his Executors at London, who is in 
full Life, not named in the Writ, Judgment of the Writ ; and the Plain- 
tiff ſaid, that after this the Teſtator made him his Sole Executor at C. in the 
County of Middleſex, Judgment &c. To which the Defendant faid, 
That the Truth is, that he made the Plaintiff his Executor Sole, but after 
this he made both his Executors ; abſque hoc that he made the Plaintiff his 
Sole Executor after this. And he was compell'd to fſhew Day certain, viz. 
that fuch a Day he made Both his Executors abſque hoc; that he made 
the Plaintiff Executor Sole after this. For, per Priſot, if all was al- 
leg d in one County, then the eb inquire of the Time well 
enough ; or if all was alleg' d in two Counties which might join, Viſne 
thould be of both Counties; but London cannot join with any. There- 
fore, by him and Moile, Day certain ſball be alleg*d, and the Viſne ſhall 
come where the Affirmative is alleg d. Br. Viſne, pl. 5. cites 33 H. 6. 


44 
3. Where a Man is bound hs, 8. ſhall] enter. into ſuch Land be- So where 
fore Michaelmas peaceably, it is ſufficient to ſay, that he enter'd into it the Condi- 


peaceably before Michaelmas, without declaring what Day. Br. Con- Obie — 


ditions, pl. 79. cites 37 H. 6. 18. Was, that the 


| Ks Obligor ſhall 
nt enter nor claim ſuch a Houſe ; and the Defendant ſaid, that he did not enter nor claim. Keble th, be 
clam'd; Priſt, Brooke ſays, it ſeems that he ought to ſay that ſuch a Tear and Day he claim d Br. 
Conditions, pl. 150. cites 4 H. 7. 13. | 


4. Treſpaſs of a Cloſe brokes &c. The Defendant juſtified, that F. F. Br. Count, 
held of him, * alien d in Mortmain, and 7 . 72 the A. pl 9 "SP 
uit hin the Year, And no Plea ; per Cur. Becauſe he does not ſhew what for it mali 
Day the Alienation was made, ſo that it may appear whether he enter d not be intend- 
ulthin the Year. Br. Jours, pl. 49. cites 7 H. J. 5. ed that he 


| : | enter d with- 
in the Tear, if it be not ſhewn; for the "Time there is Parcel of the Subſtance of the Bar, and it ſhall 
not be a good Plea there to fay, that he enter'd within the Year, wit hort ſbewing the Day certain, for 


. 1 
"9 Notice of the Jurors. Arg. Pl. C. 27. b. in Caſe of Colthirſt v. Bejuſhin.—S. P. 33. b. in S. C. by 


lountague Ch. J. 


, J. But in Formedon, if the Tenant pleads Nontenure, and the Demau Br. Count, 
2 ſaid that he was Tenant, and made Alienation to Perſous unknown, to on & Cones 
; : Intent &c. and that he took the Profits, and that he brought his Action Heath's Max 
uthin a Year of the Title accrued ; There he ſhall not ſhew Day of the 8. cites S. C. 
enation, but when the Action accrued to him. Agreed, per tot. Cur, & 9 H. 6. 
a Jours, pl. 49. cires ) H. 5. 5. 115. 16. a. 
8 6. And in Dum furt infra ætatem he ſhall not ſhew Day of the Aliena- Br. Count, 
on. Br. Jours, pl. 49. cites 7 H. J. 5. | | pl 4. cites 


7. But 


> 


. 
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58. P. Nor 7. But note, that in * Rel At ions; > tis .not uſual to ſhew the Yes 
in Mixt and Day. Contra in Perſonal Actions. Br. Jours, pl. 49. cites 7H.) : 


Actions, as : * 
in Aſſiſe, Waſte, and Quare Impedit. Br. Count, pl. 59. cités S. C——Heath's Max. 8. cite; $.0 


and 9 H, 6.115.116. 


8. If one be bound in an Obligation to infeoff* another between the Dar 
of the Obligation, and the Feaſt of St. Michael next enſuing, there, if 4 
tion be ſued upon the Obligation, it is no Plea to fay that he in of] 
him, but he ought to ſhew the Day certain; for the Time is Parcel of the 
Subſtance ot the Bar, and if it be omitted it thall never be intended And 
alſo the Plea ſhould not have been good, it he had faid that he infeoff d 
him before the Feaſt of St. Michael, without ſhe wing the Day certai 
tor the Information of the Jurors, if Iſſue be join'd. Arg. Pl. C. 27 | 
Paſch. 4 E. 6. in Caſe of Colthirſt v. Bejuſhin. 
9. Leſſee brought Bill of Covenant 70 % Leſſor, who had covenant 
with him, that if he was lawfully ejected of any Part of the Land, that h 
ſhould have ſo much other Land of the Leſſor during the ſame Term, and he 
ſhew'd that he had been ones of ſuch a Piece ot the Land, and did no 
fay when; and it was held that he ought to have ſhewn the Day certain 
inaſmuch as it is Matter of Subſtance. Arg. Pl. C. 25. b. in Cafe of Col. 
thirſt v. Bejuſhin. | 
As if one 12. It is to be noted always for a general Rule, That if he who Pleads in 
Oe Bar is preſcribed to a certain Time, he ought to ſhew the Day of his Ate: 
— rainly ; Per Mountague Ch. J. Pl. C. 33. b. in Caſe of Colthirty, 


tween Lam- 
mas and Bejuſhin. | 
Gandlemas, ; : : | a 
he ought to ſhew certainly the Time of his uſing thereof; ſo that it may appear to be done between th 
Time. Pl. C 33. b in Caſe of Colthirſt v. Bejuſhin. 

So he who juſtifies by Licence, by Warrant, or by Authority, ought always to ſhew the Time certin 
of his Juſtification. Pl. C. 33. b. in Caſe of Colthirſt v. Bejuſhin. 
1 But he <ubo pleads in the Negative, need not plead certainly. Pl. C. 33. b. in Caſe of Colthirſt i. 

ejuſhin. 

ut he who pleads in Abatement of a Writ, or pleads a Plea after the laſt Continuance, ought to plead 

certainly; Per Mountague Ch. J. who ſaid that theſe were obſerved as Principles in our Lay, Pic 
33. b. in Caſe of Colthirſt v. Bejuſhin. | 


* 93- 11. In Replevin the Defendant made Conuſance for a Rent due to f. 
7 p. _ who was ſeiſed as Remainder-man in Tail, and averr'd that the Tenant fit 
not appear. Life was dead, but did not allege the preciſe Time when he died. It ws 
Lat. 205. * argued, that he need nor, becauſe an Avowry (which is in Lieu ou 
S. C but Action) is a real Action, and ia Real Actions the preciſe Day need not 


S. P. does hg alleged. Poph. 200. Mich. 2 Car. Dicker v. Moland. 


not appear. ö cad 8 
Palm. 508. Hill. 3 Car. B. R. S. C. and S. P. argued accordingly ; but the Opinion of tle 


Court ſeemed againſt him, and adviſed the tak ing a new Diſtreſs, becauſe here the Time of the Death 
of Tenant for Life does not appear whether it was before the Rent Arrear, or not. 

* 3 Nelſ. Abr. 287, cites Poph. 201. Ditcher v. Porland as adjudged, that he need not ſhey the 
preciſe Time; but this ſeems to be an Error of the Preſs. 


12. In Aſump/it, the Plaintiff counted, that Defendant in Conſidem 
tion of 2 8. promiſed to carry ſuch Goods aboard a Ship, if Plaintiff wl 
deliver them to him, and ſthew'd that he delivered them, but Defendant 
did not carry them aboard. But Exception was taken, becauſe he ſaid u 
Deliberavit, without ſbewing when or where, and then the Law lays 
were not delivered. Per Jones J. The ſame is but Matter of Inducen 
to the Promiſe, and ought not to be ſhew'd ſo preciſely. Godb. 404 pl 
484. Paſch. 3 Car. B. R. Mole v. Carter. 


(G) Pleat 


w 


00 Pleadings. Good. Where Time is made Parcel of 
the Tue. 


IN Replevin Defendant avow'd, tor that F. F. was ſeiſed and made 42 3 . 
Leaſe to B. for 21 Tears, who being poſſeſs'd, affign'd his Term to Aale. bod 
H. the Avowant, 2 which he enter'd, and was poſſeſs d; and on the 1ſt bech, 8 K. 
Dec, 18 Car. 2. at F. demiſed for Part of the Term to the Plaintiff” ren- ſays that 
fring Rent; and for ſo much Rent Arrear he avow'd the taking the Hale bo J. 
Beats. The Plaintiff pleaded in Bar, that the Avowant upon the ſaid 1/t . 
December 18 Car. 2. aforeſaid at F. did not demiſe Modo & Forma, as the Iſſue and 
Avowant has alleg'd, Et hoc Cc. Unde Sc. After Verdict and Judg- Verdict was 
ment for the Plaintitt in C. B. it was aſſign'd for Error in B. R. that this 2 by * 
was an immaterial Iſſue, by making the Day and Place Parcel of the Teofails, but 
fue; for a Demiſe at another Day and Place would maintain the Twifden 
Avowry, and the putting them in is only for Conformity in pleading, contra, and 
but the Plea ſhould have been general, Non dimiſit Modo & Forma &c. chat Ari 
The Court could nor tell for whom to give judgment according to the pany 
Right of the Matter; and after the Matter had been twice argued, whe- tute of Jco- 
ther this Caſe was remedied by the new Statute which cures Defaults fails; but 
where the Right is tried, the Court were of Opinion that it was not, the Judg- 


and doubted what to do. Bur afterwards, upon other Exception taken an 
by Hale Ch. J. to the Avowry, the Judgment was affirm'd. 2 Lev. 11. — 2 Keb. 


Trin. 23 Car. 2. in B. R. Holbech v. Bennet. bay pt. 45. 


C — 


cording to 2 Saund. as above. 


2. In Account the Plaintiff” declared, that upon the 1 March, 22 Car. 
2. and thence to the 1ſt May, 27 Car. 2. the Defendant was his Receiver 
Ke. Defendant pleads, that from 1% March 22 Car. 2. to the 1½ Ml 
21 Car, 2. he was not his Receiver &c. The Plaintiff demurr'd ſpecial- 
ly, becauſe the Time from the iſt March to the 1ſt May are made Par- 
cel of the Iſſue, Which it ought not; becauſe Plaintiff muſt allege a 
Time for Form's ſake, and Defendant might ſay he was not Receiver Modo 
& forma &c. Belides the Defendant was charged as Receiver on the 
Day of March; and he pleads, that he was not Receiver from that 
Day; ſo the Day was excluded, which the Court held an incurable 
Fault, and that the Time ought not to be made Parcel of the Iſſue. 
And judgment, uod computet. 2 Mod. 145. Hill. 28 & 29 Car. 2. 

KR. Brown v. Johnſon. | 

3. When by 4 Traverſe the Time is made Part of the Iſſue, ſuch 


. oe good ; per Cur. 5 Mod. 286. Mich. 8 W. 3. Black- 


For more of Time in General, ſee Atbitrement, Condition, Limt: 
tation, Payment, Stocks, Tender, and other Proper Titles, 


4B Title. 


- 
— 
2 -  — _—_ 


I. Weffion is a good Title, where no better Title appears, Se» 
Maxims, In equali Fure melior eft Conditio poſſidentis ; and Ous 

prior eft tempore, potior eff Nr. in æquali 1 ure. 
2. A Preſcription, that is to claim a real Intereſt in Alieno ſolo, is a Title 
and as a Title muſt be ſtrictly and curiouſly pleaded ; Per Sir Franci; 
North Arg. Vent. 386. in Caſe of Potter v. North. 


„ ! —4T 


—— — 


(B) Preference. Where a Man has ſeveral Titles, which 


ſhall be preferr'd. 
x HEN = Titles concur, the beft ſhall be preferr'd ; as where Di. 
Lig = ſeiſor leaſes the Land to the Di ciſee tor Years, or at Will, ifhe 


Maxims enters, the Law will ſay that he is in of his Ancient and better Title, 

Quando duo Finch's Law 16. a. S. 95. 
Jura &c. 2. It was enacted by Act of Parliament, that all the Lands of S. ſhould 
be for feited to the King, of whomſoever they were holden. S. hell 
ſome Lands of the King; the King had that Land by Eſcheat by the Con- 
1 _ and not by the Statute. Arg. Godb. 309. cites Sir Ralph Sad- 

ler's Cafe. 
S. C. cited g 3. Abbot ſeiſed in Right of his Houſe, committed Treaſon, and mad: 
E Icheld 4 Leaſe tor Years, and then ſurrender d his Houſe to the King alter the 
Caſe, and in Statute 26 H. 8. 13. "Twas adjudged that the King was in by the Surren. 
Mo. 319. der, and not by the Statute, and ſo ſhould not avoid the Leaſe. But if 
S. C. the King had it by Force of the Statute, then he ſhould have avoided the 
| Leaſe. Arg. Godb. 311. cites the Abbot of Colcheſter's Caſe. 

4. Tenant in Tail, Rever/ion to the King. Tenant in Tail makes a Leal: 
for Years, and is attainted of Treaſon, the King ſhall avoid the Leaſe up- 
on Conſtruction of the Statute of 26 H. 8. 13. which gives the Land to 
the King tor ever. Arg. Godb. 311, cites PI. C. 360. 

See more of 5. If a Deviſe be made of Land to the Heir at Law, of the ſame Eſtate 
_ 105 Tit. as would deſcend, it is a void Deviſe; for the Deſcent ſhall be prefer . 
ene. Per Doderidge J. Godb. 412. pl. 489. Trin. 21 Jac, B. R. in Som- 

mers's Caſe. * | | 


(o) Ea. 
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(C) Excuſe. Coming in ' by Tith, How far favonr'd 


in Law. 


IF a Man diſſeiſes me, and makes a Feoffment, and I re-enter, I ſhall S of thi 24 | 

not have Treſpaſs againſt the Feoffce ; for he is in by Title, and no 6 by . 
Treſpaſſor to me. Br. T reſpaſs, pl. 35. cites 34 H. 6. 30. by the beſt nds: cow þ 
Opinion. is in by Tort. 
1 8 | Br. Treſpaſs, 
pl 25. Cites 34 H. 6. 30. — Treſpaſs lies for Diſſeiſee againſt Feoffee of Diſſeiſor ; Per Keble and 
Wood. But Conſtable, Kingſmill, Frowike, and others ſeemed e contra; For g Lee Common Law, he 
that was in 14 ſhould not be puniſhed. For if the Heir of Diſſeiſor had Lands which deſcended, 
no Dama ould be recovered againtt him, any more than where he was in by Feoffment, and that 
was the Reaſon of making the Statute of Glouceſter, That every one ſhould Anſwer for his oxon Time ; So 
where Diſleiſor ſel's Trees, and the Vendee cuts and carries them away, but where the carrying away 
b to the Uſe of Diſſeiſor, it is otherwiſe, But where Feoffee was Party to the Diſſeiſin by Covin &c. 
he ſhould be puniſhed. As if I diſſeiſe a Man, and infeoff my Father, who dies ſeiſed, Aſſiſe lies againſt 
me Hill. 13 H. 7. 15. b. pl. 11. See Treſpaſs (T) pl S. and the Notes there. 


— A = 
— —— 
— _ 


—— . 


2. But where Diſſeiſor commands his Servant to do an Ad upon the 0 
Land, and I re-enter, Treſpaſs lies againſt the Servant, by the beſt Opi- 
nion. Quære. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 


(D) Pleadings. Declaration. In what Caſes a Title | i 
mult be ſet forth in the Declaration. 4 


I. IN Afiſe of Common the Plaintiff ſhall make Title in his Plaint ; S in Aſie 
quod nota: Tho' the Defendant or his Bailiff cannot challenge it; of eg 
quod nota bene. Br. Titles, pl. 22. cites 15 Aſſ. 5. of we. 


was com- 
2 to ſhew Title, becauſe it was againſt Common Right, and ſo he did; And this ſeems to be in his 
| 


aint, by which he ſaid, that S. cas ſeiſed of the Manor of D. with the Piſcary Appendant, and gave him 
the Manor cum pertinentiis ſimul cum tota Piſchari a &c. and alleged Seiſin Per my & per tout. Br. 
Titles, pl. 48. cites 34 Aſſ. 11. Br. Plaint, pl. 17. cites S. C. 


2. The Plaintiff need not to make Title in the Plaint, but where the Where a 
Plaint is of ſuch a Thing, of which Aſiſe did not lie at Common Law but Thing ap- 


by Statute, As of Common, Office, Eſtovers &c. for it lay of the Land and 7 Com! 


Rent at the Common Law. Br. Titles, pl. 25. cites 22 Aſſ. 45. mon Right 

| as tis of an 
Office, Common &c. there a Man ſhall make his Title in his Plaint ; but of a Rent e contra, tho' it be a 
Rent-Seck or Rent-Charge. For that daes not appear to be againſt Common Right; for it may be Rent- 
dertice by Intendment till the Title be made; and ben the Plaint has the Appearance of a Thing which may 
be intended to 21 with Common Right, there the Plaintiff is not always compell'd to make his Title in 
his Plaint. Br. Aſſiſe, pl. 13. cites 35 H. 6. 6. 7.— hr. Plaint, pl. 1. cites S. C. | 


p _—————— tt. A. ”"Y 
meld „„ „ 
— 4 8 9 


3. In Quad permittat of a Way &c. the Plaintiff ſhall make his Title 
in his Count; per Cur, Br. Titles, pl. 60. cites 30 H. 6. 8. 

4. 9 in SeFFa Molindini &c. becaule it is a Thing iſſuing out of another's 
. Br. Titles, pl. 60. cites 30 H. 6. 8. ; ka 

5. Contra of Common Right. Br. Titles, pl. 60. cites 30 H. 6. 8. n = 

6b. Where a Man is mot to recover the Thing, but Damages for the Thing, A. in Treſ- bt 
he thall not be compell'd to ſhew Title; and e contra in Quod permittat, 888 

iſ & 1 x . N h . . 1 rs 
5 © CC. where he may recover the ſame Thing. ote the Diverſity. arena. 

[. Titles, pl. 3. cites 34 H. 6. 28 & 43. ſuam intra- 
" | | | «it, and ſuch 
we, the Defendant ſhall not ſay, that the Place is his Franktenement, Judgment, if ans a 
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8. C. in Er- 12. The Plaintiff declared in Action ſur Caſe for difturbing his Catth, 
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hewn &c. For this Action is in the P.ſſeſſion, and only Treſpaſs to recover Damages, and not t "AL: 
the Warren. Br. Titles &c. pl. 3. cites 34 H. 6. 28 & 43 —— Br. Warren, pl. 2. cites 8. o recoyey 


Heath's nm. Entry in Nature of Affiſe of Common ; the Defendant pleaded Now Die 

Max. 93. ſeiſivit; and the Plaintiff gave Preſcription. in Evidence, and did ng 4 

cites d C. ge it in his Count, and yet it was permitted; for it ſeems that Title gn. 
not be made in the Count in this Action, as in the Plaint of Aſſiſe, and 
therefore does not lie of the Common. Br. General Iſſue, pl. 68. cite, 

1 

? 9. Aff F an Office, the Plaintiff made Title in his Plaint, and it 

ſeems that he ought ſo to do; tor this is of a Thing of which Afiſe ty; 
not lie by the Common Law. Br. Titles, pl. 54 cites 2 H. », 12. 

9. In Waſte, when the Detendant makes Default at the Grand Diftri; 
or in a Ouare Impedit, or in an Avowry, in ſuch Caſes the Plaintiff ouch 
to count; But he has no Occaſion to count of a Near and Day; tor the He. 
fendant in one Caſe, and the Plaintiff in the other, where ſuch Default 
is, has no Day in Court to make a Defence; but in both Caſes a god 
Title ought to be thewn. Jenk. 124. in Cale 52. 

10. For the Office of Parker or Steward, there is no Occaſion for ary 
Title; for they are Offices of Common Right. It is otherwiſe of a Ray. 
Charge, or Rent-Seck, which are againſt Common Right. In an Aſſiſe of 
theſe, a Title ought to be made. Jenk. 120. pl. 64. 

S. C. cited 11. Action ſur le Caſe, ſuppoſing that he was ſeiſed in Fee of the 
Arg. 6 Mod. Manor of H. and of a Fair to be held there every Aſcenſion-Day, and 
313. to be that the Defendant diſturb d him to take Toll &c. The Defendant pleaded 
8 Not Guilty, and found againſt him. And now moved in Arreſt of 
againſt a Judgment, that the Declaration was not good, becauſe he doth not fhey 
"rong a Title to the Fair by Grant, nor by Preſcription, ſo he hath not any 
Doer. Cauſe of Action, Sed non allocatur ; becauſe i is but a Conveyance to the 
Action, and is not any Claim thereof, as to the Right, as in a Quo War 
ranto; and therefore the Declaration, without Special Title compriſe 
therein, is good. W heretore it was adjudged for the Plaintiff. Cr, 

J. 43. pl. 9. Mich. 2 Jac. B. R. Dent v. Oliver. 


ror ruled and lays no Title but only in uſing their Common in ſuch a Cloſe, but lays 
that he need no Title; and Judgment by Nil dicit. And afterwards, upon a Writ 
9 it Error, Exception was taken, for that he lays no Title, which he ought 
appears not in this Caſe, where he claims an Intereſt, and a Charge in the Soil of « 
to be the Stranger, eſpecially here, being pon a Nihil Dicir, or upor a Demurrer 
Defendant's After a Verdict, it is true, it will be well enough; tor it ſhall 1 
r ſumed the Judge, upon the Trial, made them ſhew their Title. Polles- 
v. Broking. ten, on the other S. de, ſaid that this Action being upon the Poſſeſſun, i 
well enough; and compared it to a Way, to a Caſe of Lights, to aWatr- 
Courſe &c. and cited Caſes where ſuch Actions had been brought. And 
cited, 1 Cr. 575. the Cafe of Sands v. Trefuſis, where an Action for 
Stopping the Water-Courſe, without laying a Title, was held good upon 
Pemurrer. Skin. 115. Trin. 35 Car. 2. B. R. Brown v. Booking — 
Cites 2 Cr. 121,-—1 Cr. 325. 499. 575.—z Cr. 673. 

13. Where a Common or Way is claimed, the Title ought to be ſe 
forth in the Declaration ; but for a Fair or Franchiſe, which 1s no Charge 
ro another's Soil, there Habere debuiſſet is good without more; Per 
Holt Ch. J. 12 Mod. 35. Paſch. 5 W. & M. B. R. Anon. 

14. Where Action is brought upon the Poſſeſſion, and is founded upon 
Wrong done upon the Poſſeſſion, and not to the Title, as if brought b) 
Commoner for digging Coney-burrows, ſo that he cannot enjoy his Com. 
mon in tam amplo Modo, he need not ſer a Title forth either by Grant 

| Preſcription, 12 Mod, 97. Trin. 8 W. 3. B. R. Birt v. Strode. 
8. GC 15. A Seiſin in Fee is not neceſſary to be ſer forth, bur where a Fl. 
per 10 . 


] on is t be a : ' the Pofleſſ10n 
F ſcription is to be made; and therefore a Declaration on the . 


i. Hits 


— 
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re no Preſcription is made, is as good as upon a Seiſin in Fee. 12 in Caſe of 
— 98. Birt and Strode. er * 
Cvenant by an Heir againſt an Aſſignee for Rent ; it ſeems that this Where the 
Van brought on the Title, the Title ought ro be 2 forth in the De- Demiſe cas 


un, and that the Want thereof will not be made good by Verdict. %% tim 
E 119. Trin. 5 Ann. B. R. Willet v. Boſcomb. ſelf, Plaintiff 


need not ſet 


| forth an 
Title ; but where it was made 1 Anceſtor, or another, and he brings his Action, and intitles bimſelf 


under ſuch, he muſt ſet forth his Title. Holt's Rep. 568. Willerv.......S.C 


A. was poſſeſs'd of a Cloſe adjoining to a Cloſe of B. the Fence be- 11 Mod. 168 
3 the A ed Time out x. Mind <( freer by the Te- E 8 LY 
nants and Occupiers of B.'s Cloſe. The Fence was not repaired ; fo that — eli 
B's Cattle came into A.“ s Cloſe; A. brought an Action on the Caſe againſt mentioned. 
B. ſetting forth this Matter, and had Judgment in C. B. and upon Er- 
ror brought in B. R. this Judgment was affirm'd. And per Cur. This „Holt 
is a Charge upon the Detendant againſt common Right; for the Law Ch. J. al. 
hounds every Man's Property, and is his Fence; and this is obliging low'd that 
mother to make a Fence tor him. And where 4 Charge is impoſed upon formerly, 
anther againſt Common Right, and the Charge is laid on him as Owner o ___ 
the Hol, or“ Tertenant, the Plaintiff in his Declaration muſt make him- Difference 
{lf a good Title; but where he declares againſt the Defendant as a Wrong- between 
der only, and not as Tertenant, it is ſufficient that the Plaintiff” de- charging 4 
clares on his Poſſeſſion. 1 Salk. 335, 336. Mich. 9 Ann. B. R. Starr v. 7% ee 


and the Je- 
Rookesby. nant of the 


me | . Land; tor to 
charge a Tertenant, one muſt make a Title by Grant or Preſcription ; but none need be made againſt 


2 Wrong-docr. 6 Mod. 313. Mich. 3 Ann. B. R. in Caſe of Tenant v. Goldwin. 


— — 


(E) In what Caſes a Title muſt be ſet forth in the 
Pleading. 


IN Aſſiſe, if the Tenant makes Bar by H. who was Heir of M and fhews 

certainly &c. the Plaintiff cannct traverſe that H. was not Heir of N. 
ont making to himſelf Title ; Quod nota; for in Aſſiſe the Plaintiff 
ball always make to himſelf Title. Br. Titles, pl. 21. cites 14 Aſſ. 10. 

2. Aſſiſe againſt 2; the one pleaded a Releaſe of all Actions Perſonal, and gr. Titles, 
the 2 with a Stranger, and none took upon him the Tenancy, pl. 24. cites 
and the Plaintiff choſe him who pleaded the Releaſe tor his Tenant, and the S.C. 
Aſiſe awarded to inquire of the auen which found for the 1 by 
which he who pleaded the Releaſe pleaded it again without taking the Tenancy 
and the Plaintiff ſaid that after the Releaſe he was ſeiſed and 45 ed, and 
ſound for him; by which he recovered, and the other brought Writ of 
Error, becauſe the Plaintiff choſe his Tenant, who pleaded in Bar, and the 
Plaintiff did not make Title ; and yet becauſe rhe Detendant who pleaded 
the Releaſe did not take the Tenancy, theretore the Judgment was af- 

im'd. Br. Error, pl. 115. cites 17 Aſſ. 25. and 19 Aſſ. 3. But 
K Opinion of the Court was againit the Plaintiff in the Aſ- 

Br. Ibid. 

3. In Treſpaſs, the Defendant ſaid that he gave to V. in Tail, who had 
ſue M. who married O. and had Iſſue, and died, and the Iſſue died with- 
ut Iſue, and Q. Tenant by the Curteſy alien'd to the Plaintiff in Fee, by 
Hoch the Defendant entered for Alienation to his Diſheriſon; and the 
yo ati ſaid that * al iena pas, and a good Plea without ſhewing 

tle; quod nota. And ſo ir ſeems that a Man ſhall not be compell'd to 


4c 7 | ſhew 


1 
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ä Title. 


The Plaintiff 
may traverſe 1% reſpaſs ; Otherwiſe it is in 


the Bar 


without making Title in Treſpaſs ; Per tot. Cur. except Brian. Br, Titles, pl. 32. cites 18 E. 4. 10 


S. P. Per 


Jeans . gr. ll, olg bt to mate Title, Br. Titles, pl. 44. cites 9 E. 4. 46. 
reſpaſs, pl. 188. cites 9 E. 4. 49. 


S P. Per 


Pigot and Bay, and deſtroys it, there it ſuffices for the Plaintiff ro maintain the {ane 
Jenney. Br. Title without making other Title. Br. Titles, pl. 44. cites 9 E. 4. 46. 


"Treſpaſs, 


pl. 188. cites 9 E. 4. 49. 


Jenney. 


188. cites 9 
E. 4. 49. 


ſeiſed, who infeoffed the Plaintiff, upon whom he enter'd; there ir ſuffice 


Br. Condition, and for the Condition broke he enter'd; there the Plaintiff maj 
Treſpaſs, pl. ſay, that they were not broken. Br. Titles, pl. 44. cites 9 E. 4. 46. 


full Age Tempore Feoffamenti, without making other Title. Quere fo 


ſhew Title in Treſpaſs ; for he by his Poſſefibn has Title againſt all «1, 
have no Title; Nota; tor 7 refpae is 9% in the Pf * . 

paſs, pt 38. cites4o E. 3. 5. | 
. It a Man traverſes the Bar, the Defendant heed not make Title 
Afi e. Br. Titles, pl. 6. cites 30 E. 3. ; 


5. In Mortdanceſtor &c. it is agreed that the ant m that ti 
Plaintiff has an 25 Brot her 1 that he is not next Heir & wi * 
making Title; for the Action affirms him [ Tenant.] Contrary again | 
Treſpaſſor; Note the Diverſity. Br. Treſpaſs, pl. 57. cites 47 E. 3. 5. 

6, In Co/nage, the Plaintiff intitled himſelf as Couſin and Heir, and the 
Tenant ſaid that he who is ſuppoſed to die ſeiſed, had Yue W. born and he. 
gotten at D. who is alive; Judgment 11 AEtio ; and a good Plea withur 
zntitling himſelf ; for he has the Poſſeſſion 3 And therefore if he can prove 
1 the Demandant has no Title, it is ſufficient. Br. Bar, pl. 11, cites 
11 H. 4. 56. 

7. But in Treſpds, if the Defendant intitles a Stranger, yet this is ng 
Plea without intitling him to do the Treſpaſs; for there the Plaintif 
was ſuppoſed to be in Poſſeſſion at the Time of the Treſpaſs 3 Note the 
Diverſity. Br. Bar, pl. 17. cites 11 H. 4. 56. | 

8. In Treſpaſs upon Anno 5 R. 2. it is a good Plea for the Maſter if u 
Hoſpital, that F. S. his Predeceſſor was ſeiſed and died, and he us ele 
Maſter, and entered, and give Colour; for if he conveys to himſelf 
lawtul Entry, it is ſufficient. But contrary in Aſſiſe, tor there he (hill 
make Title; for it is not as a dy ing ſeiſed, and a Deſcent; Quod nou 
differentiam by ſeveral. Br. Aſſiſe, pl. 1x. cites 34 H. 6. 2). 

9. In Treſpaſs, if the Defendant pleads Bar, and gives Colour, the Plau 


- 


10. But where the Defendant pleads Bar, and gives Title in the ſam 


11. As in Treſpaſs the Defendant ſays, that he was ſeiſed, till by B. di: 

to ſay, that B. did not diſſeiſe the Plaintiff. Br. Titles, pl. 44. cites 9k 
6. | 

* 15 And in Aſſiſe, if the Tenant ſays, that he infeoffed the Plaintiff ip 


13. H it the Tenant ſays, that he within Age infeoffed the Plaintiff im 
whom he re- enter d. there it ſuffices for the Plaimiff to ſay, that he uur 


it is but the Opinion of ſome, and ſeveral econtra. Br. Titles, pl. 4 
cites 9 E. 4. $$ | 3 

14. So if he ſays, that he leaſed to the Plaintiff for Life wwho aliened it 
Fee, and he entered, the Plaintiff may ſay, that he Ne infeofſa pas. Pet 
Pigor and Jenney. Br. Treſpaſs. pl. 188. cites 9 E. 4. 49. ; 

15. In Treſpaſs the Defendant juſtified for Tithes as Parſon imparſat 
and was compelled to ſbew how be came to the Parſonage and ſo be di 
Br. Pleadings, pl. 117. cites 21 E. 4. 65. ; 

16. If in Caſe, for diſturbing his Common &cc. Plaintiff ponent © 
his Poſſe/ſion, and after it appears by Pleading, that Defendant is Owne 4 
the Land, there a Title mutt be ſer our. As in Treſpaſs for raking 1 
chaſing his Cattle, if Defendant juſtifies as in bis Freehold, and tha 1 
took them Damage feaſant, there the Plaintiff muſt ſhew forth ſomme * 
in his Replication, in Anſwer to that af the Defendant's in his * 
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But in a Declaration, where the Defendant may be as well ſuppoſed a 
Stranger as an Owner, there no Title is neceſſary to be ſhewn, Per 
Holt 4 in delivering the Opinion of the Court. 12 Mod. 98. Trin. 
2 W. 3. B. R. in Caſe ot Birt v. Strode. | 

1. Replevin ; the Detendant avow'd for Rent, that he was 1 d of Yar 472. 
4 Houſe for di vers Tears then, and yer to come; and that he 2 it to the dh Defen. 
Plaintiff” from Tear to Year &c, The Plaintiff replied, il habuit in Te- dant de- 
dementis. Detendant rejoin'd, Quod ſatis habuit in Tenementis. And murr'd upon 
upon Demurrer to che Rejoinder it was alleg'd, that the Defendant in the = 1 s 
Rvnder foowld have ſt forth a Title. Bur Norchey for the Defendant beate e 
moved, that there was no Neceflity ſo to do; for tho' in Debt for Rent, ought to 
the Defendant pleads in Bar Nil habuit in Tenementis, the Plaintiff have tra- 
in his Replication muſt fhew a Title; becauſe in Debt for a Rent, the 1 po 
Plaintiff is not obliged to ſhew a Title in his Declaration, but Quad cum in the Ko. 
diniſt is ſufficient, Yer in an Avowry it is otherwiſe, for in an Avows- ry; it being 
ry ſome kind of Title muſt always be ſhewn, as was here, viz. that he neceſlary in 


- hen and ve . : : this Action 
was poſſeſs'd for divers Years then and yet to come; which being done, 1 N 


there is no Neceſſity to ſer out a Title again in the Rejoinder, W here- Title, and 
on the Court took Time ta conſider. And after Northey ſaid, he could therefore it 
nor make good the Avowty, and therefore pray d Leave to amend, 2 Y differs from 


ing Coſts. Quod Cur. conceſſit. 12 Mod. 188. Paſch, 10 W. 3. B. R. 1 of 


Chaloner v. Claiton. 2 . 

that being a perſonal Action, the Title need not be ſet forth; and if it ſhould; would be unneceſſa 4 
nd — need not be anſwer d, as it ought to he in this Caſe. And the Caſe of Symons v. Paſh⸗ 
lep, 2 Jac. 2. was cited as Authority in Point; and the Court inclined to that Opinion: Sed Adjournatur ws 
12 306. pl. 1. S. C. according to 12 Mod. and that the Demurrer was to the Rejoinder, and that 
Mr. Northey moved to amend it; for that he ſaid he could not make it good for want of ſetting forth a 
Title, and that is not proper in a Repoinder . In an Avowry a Title muſt be ſnewn; per Holt Ch. J. 11 


Mod. 220. Paſch. 8 Annæ, in Caſe of Harrington y Buſh. 


- wv» 


— — 
— 


18. In Replevin for taking a Horſe, the Defendant avowed, that he 
was poſſeſſed of the Cloſe, being the Locus in quo &c. for a Term of Years 
jet to come, and being ſo poſſeſſed, the Horſe was Damage-Feaſant there &c. 
The Plaintiff replied, that the Detendant was to keep up his Fences round 
the ſaid Cloſe, but that the ſame being down, and out of Repair, the 
Horſe eſcaped into the Cloſe for want of goa Fences, upon which they were at 
Hye; and at the Trial the Plaintiff was nonſuited; And now it was 
moved in Arreſt of Judgment, that this Avowry was ill, becauſe in all 
Avowries tor Damage-Feaſant the Avawant muft ſhew where the Fee is, and 
and how the particular Eftate is derived, quod fuit conceſſum per Curiam, 
if there is a Demurrer to ſuch Avowry 3 but becauſe the Plaintiſf by his 
Replication had waived the Matter, and confeſſed and admitted 4 . 
un ia the Avowant, that is ſufficient to juſtify a Diſtreſs Damage-Fea- 
lat, and has cured this Defect in the Avowry. 3 Salk. 30). pl. 3. Trin. 
12 W. 3. B. R. Freeman v. Jug. 1 

19. Treſpaſs for going over the Plaintiff's Cloſe with Horſes, Cows, 
«nd Sheep; the Defendant. juftifies, that he has a Way for Horſes, Cows, 
and Sheep, and ſays, that ſuch a Day he went over with Horſes ; And upon 
Demurrer it was adjudged ill; For tis a Juſtification only tor Horſes. 
Judgment for the Plaincitf. Sed quære. 11 Mod. 219. pl. 7. Paſch. 8 Ann, 
B. R. Roberts v. M * r Ec 

20. Action of Treſpaſs for taking Cattle, the Deſendant pleads quod Poſ- Holt's Rep, 
ſeſjonatus fuit of the Clale, and chat he took them Damage-Feaſant. The 1 

veltion was, Whether in this Caſe Poſſeſſionatus fuit was ſutficlent, ports, that 
Or vhether the Delendant ſhould have ſec forth his Ticle. Holt Ch. J. che Action 
lad, That he thought the 7ith could not come in Queſtion; For the At. s for 
non is brought only for taking his Cattle. If he had claimed the Land — uy 
the Action ould have been tor entering the Land; but where the Treſ- Sheep; = 
pals is only tor 4 perſonal Ad, as beating, or taking Cattle, Poſſeſſionatus that the 
o ſufficieat. And Judgment tor the Detendant. 11 Mod. 219, 220. pl. 9. Defendant 
Paſch. 8 Ann. B. K. Harrington v. Buſh. 5 | 5 4. was po. 
loſe 


{i'd of the Cloſe where &c. for a Term not expired; and A. being ſo peſſeſi d, and the Sheep in the 


doing 
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doing Damage, he by Command of A. and as his Servant, drove, them out and impounded them. To thj 

Plaintiff 2 ſhew'd for Cauſe, that there is no Title ſet forth; and to juſtify this — 
were cited for the Plaintiff, Velv. 74. 2 Cro. 291. Mo. 847. Holt Ch. J. gave his Opinion as 
per Cur. Judgment for the Defendant. 


here, and 


21. If A. is poſſeſſed, and B. comes and treads down his Corn, and { 
molliter manus impoſuit to put B. out of his Corn, for which B. bring, 
Aſſault and Battery, A. may plead Quod Poſſeſſionatus fuir &c. and that 
he molliter manus impoſuit to put C. out of his Corn; And it is 
without ſetting forth a Title, for the Action is Tranſitory and can! h, 
made local but by a Clauſum fregit. Indeed in an Avowry a Title muſt he 
ſhewn ; but that is not like this Caſe. Per Holt Ch. J. Powis and Gould 
of the ſame Opinion. 11 Mod. 220. in Caſe of Harrington v. Buſh, 


* 8 * 


nn... 


(F) Phad ings thereof, How. And the Diffren 


thereof in the Mrit or Count, or in Bar. 


1. IN Scire Facias a Man pleaded, that his Father was ſeiſed of the Many 
and died ſeiſed, and it deſcended to him as Son and Heir ; and per Gr 
he ought to ſhew of what Eftate his Father was ſeiſed ; quod nota. Br, 
Pleadings, pl. 33. cites 24 E. 3. 75. | 
2, Error: A Rent was granted of all his Lands and Tenements in}. 
and the Title was, that he was ſeiſed of certain Lands and Tenements in l. 
and ay” ny een affirm'd; for it was faid, that it is apparent; but 
Brooke ſays, Quod mirum, for Uncertain. Br. Pleading, pl. x7. cites $ 


4. 19. | | 

3. In Aſſiſe, the Tenant ſaid that A. held for Life, the Rever/on 75 8 
2who granted it to his Father. The Tenant attorn'd and died; the Haller 
enter d and died, and he enter d as Heir, and gave Colour; and there it u 
held, that he ought to ſhe of whoſe Leaſe the Tenant for Life was ſeiſel; 
and therefore he ſhew'd of whoſe Leaſe. But Brooke ſays, it ſeems that 
in Pleading he ought to ſhew, that A. was ſeiſed in Fee, and leaſed &c. But 
in Writ or Declaration he may ſay, that A. gave or demiſed &c. without 
alleging that A. was ſeiſed, and gave or demiſed. Br. Pleadings, pl. il. 
cites 9 H. 4. 5. | 

Nor the Heir 4. Avowry by Tenant in Dower, after Endowment pleaded, aſſigned to 

in 3 her, ſhe need not allege what Day her Dower was aſfign'd. Br. Pleading, 

lege what pl. 19. cites 11 H. 4. 63. 


Day the An- _ 
ceftor died. Br. Pleadings, pl. 19. cites 11 H. 4. 63. 


F. If a Man makes Title in Aſſiſe, or pleads Fine between him and a Strat- 
er, or a Recovery, he ſhall ſay, that the Parties to the Fine or the Tenant in ile 
ecovery — at the Time of the Fine or Recovery, and this by way d 
Title or Pleading ; But Contra by way of Formedon or other Action, 
or by way of Declaration. Br. Titles, pl. 59. cites 10 H. 6. 21. 

6. By Way of Title or Pleading, as in Barr, Title &c. a Man ful 
ſay, that he was ſeiſed &c. and leaſed or gave, but by Way ot Writ or Cu 
he ſhall ſay, that he gave or demiſed, 2 that he was ſeiſed aid 
leaſed, or gave ; Note a Diverlity. Br. Pleadings, pl. 13. cites 34 H. 6 

8 


48. | Rs 
7. Præcipe quod reddat of 40 3. Rent, the Plaintiff in his Title ſai 
that the Tenements put in View, out f which the ſaid Rent ariſes, ud 
-- Meſſuage and 10 Acres of Land in S. which makes the Houſe and anden 


of S. and ſo they did make and were time of Mind /ituate upon the ſaid 10 
Acres &c. Br. Pleadings, pl. 29. cites 9 E. 4. 19. | 


8, Debt 


. Title. 


g. Debt upon a Leaſe for Years by the Plaintiff to the Defendant, who 
ſaid, that E. wwas ſeiſed in Fee and leaſed to the Plaintiff at Will, who leaſed 
u the Defendant, upon whom E. entered and 2 him, before which Entry 
Riens Arrear 3 and 'twas held that it ſuffices for the Plaintiff to ſay, that E. 
lid not leaſe to him at Will, without making other Title, Quod nota & 
quæte. Br. Pleadings, pl: 48. cites 21 H. J. 26. 


E 


(G) Pleadings. Vat ſhall be faid the Title, or only 
Conveyance to the Title. 


IN Aſſiſe of Rent, the Plaintiff made Title that A. his Anceſtor had 

been ſeiſed of the Rent Time out of Mind in Fee, and that A. granted 
the Rent to C. in Fee, and that it is deviſable by Cuſtom &c. and that C. de- 
viſed ro D. which D. deviſed to the Plaintiff, who was ſeiſed and diſ- 
ſad, and ſhewed the Deed ; and well; For the Preſcription is the 
Title and all the reſt is only Conveyance, Br. Titles, pl. 50. cites 
38 All. 28. 


(H) Pleadings. Where it muſt be ſet forth at larga 


Xecutor of him who had Land deliver d to him by Elegit brought Aſiiſe 
and made general Plaint; and good. Br. Titles. pl. 25 cites 22 Afl. 


$. 

: 2. In Aſſiſe the Tenant pleaded by Eſcheat of his Tenant, and gave Colour 
to the Plaintiff, and good, and the Plaintiff ſaid, that F. N. was ſeiſed, 
ard infeeffed him, and ſo was he ſeiſed till diſſeiſed &c. and no Title per Cur. 
For he has not traverſed the Bar, nor confeſſed and avoided it; And ſo it 
— that it is no Bar at large, quzre inde. Br. Titles, pl. 46. cites 
27 All. 71, 


. A Man need not make Title at large unleſs in * Afiſe only, and in no * Br. Titles, 


ther Action, per Moile; which was not denied. Br. Titles, pl. 4. cites 
34 H. 6. 46. | 


| 5 H. 7. 13. —— 8. P. Br. Traverſe per &c. pl. 185. cites 5 


(I) Pleading Title. J/ithout ſhewing how his Anceſtor, 
or himſelf came to it after a Feoffment &c. alleged. 


1. N Aſſiſe the Tenant pleaded in Bar Deed of Feoff ment of the Grand- 

father of the Plaintiff with Warranty as Aſſignee, and ſhewed both 
Deeds; the Plaintiff ſaid, that net confeſſing the Deed, his Grandfather was 
ſeiſed in Fee and Right, and 2 ed, by which he entered as Couſin and 
Hair, and was ſeiſed, anda g itle, without ſhewing how he came to 
ter. Br. Titles, pl. 19. cites 9 Aſſ. 11. | 


4 D 2. In 


pl. 12. 8. P. 
cites 21 H. 
6. 18. & 
pl. 36. cites 
H. 7. 11. 12. 
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But where 2. In Athſe, Releaſe with Warrant of the Anceſtor of the Ptainnf Was 
* Feoffment pleaded in Bar, and the Plaintiff” ſaid, that rhe Anceſtor died ſeiſed aft, 
J 


with War- Ges. 

ranty is t non Allocatur without ſhewing how he came to it after. Br. Titles, pl, 
pleaded in 20. Cites 10 Afl. 23. | 

Pi d to plead the Dying ſeiſed of the ſame Anceſtor, without ſh 

Plaintiff was permitted to plead the Dying ſeiſed of the ſame Anceſtor, without ſhewing how he 
to it after. Quere the og Br. Ti. es, pl. 20. cites 10 Aſſ. 23. 15 inß e came 


* S8. P. per Cur, Br. Titles, pl. 55. cites 9 E. 3. Fit zh. Aſſiſe. 


3. In Aſſiſe the Feoffment of the Anceftor of the Plaintiff, whoſe Heir & 
was pleaded in Bar, and the Plaintiff” ſaid, that the ſame Anceſtor wa; 
ſeiſed and died ſeiſed, and he enter d as Heir, and was ſeiſed and diſſeiſcc, 
and a good Title dy Award, without ſhewing how he came to it after: 
quod nota 3 by which the Aſfiſe was awarded. Br. Titles, pl, 2 
cites 17 Aſſ. 18. 

4. In Aſſiſe, Deed of the yr N was pleaded in Bar, and the Plain 
ſaid, that his Auceſtor was ſeiſed, and died ſeiſed, atter whoſe Death h 
enter'd as Heir, and was ſeiſed and diſſeiſed &c. and the Aſſiſe awarded. 
And yet he did not thew how he came to the Land after. Br. Title, 
pl. 31. cites 29 Aſſ. 25. | 

5. In Aſſiſe of Rent, Deed of the Anceſtor was pleaded, and by Award 
the Plaintiff was received to ſay, that the ſame Anceſtor died ſeiſed of the [ant 
Rent, without ſhewing how he came to it after ; as well as in Aſliſe d 

| Land. Br. Titles, pl. 32. cites 30 Aſſ. 33. 
So if ſuch 6. In Aſſiſe, if ecovery is pleaded in Bar againſt the Anceſtor of th 
* „ Fer, Plaintiff, it is no Title that after the Recovery the Anceſtor was ſeiſed i 
* after Fee, and died ſeiſed, without ſhewing how he came to it after. Br. Titles 
ſuch Reco- pl. 55. cites 32 E 3. 
very, per 3 5 | : 
Cur. Br. Titles, pl. 55. cites 32. E. 3.—Contra of a Gift of the Anceſtor made by Deed. Br. Titles, pl. 5; 
2 3 Aſſ. 25. And ſo lee a Diverſity between Matter of Record, and Matter of Fact. Br. Title, 
pl. 55. 


7. Mortdanceftor of Seiſin in Fee of F. Anceftor of the Plaintiff &c. Tie 
Tenant ſaid, that H. Father of the Plaintiff, whoſe Heir &c. was ſeiſul in 
Fee and the Land is deviſable by Cuſtom, and he deviſed to A. for Term 
Life, the Remainder to this J. in Tail, and the Remainder in Fee toi 
fold, and that the Tenant for Life and the ſaid J. are dead without Iſſue, ad 
conveyed himſelf to the Land by the Sale of the Fee Simple, and fhewed ile 
Teſtament ot the Father; Judgment it Aſſiſe &c. And per Cur. in this 
Caſe the Plaintiff ſhall nut ſay, that he was ſeiſed in Fee, abſque hoc, thi 
he had any thing by the Deviſe, without ſhewing how he came to it alter, 
by Rea og the Deviſe binds as a Deed indented. Br. Titles, pl. 45 
Cites 35 Afl. 1. | 

8. Formedon of the Gift of R. to B. Father of the Demandant, in Li 
&c. Rede ſaid that before the Gift A. was ſeiſed in Fee, and leas'd to the ſaid 
R. for Life, which K. after gave to B. in Tail, and the ſaid 4. enter l 
after the Gift made to his Diſinheritance. Hill ſaid, After this Gift, and 
the Entry by A. this ſame R. was ſeiſed, and gave the Land to B. in ii, 

cf which Gift this Action is brought, and no Title, without ſhewing 1% R. 
came to it after the Forfeiture ; by which Hill ſaid, that after the Deat! 
A. one T. was ſeiſed, and infeoff*d R. in Fee, who gave to the Father d th 
Demandant as in the Writ and Declaration &c. Rede ſaid, T. wi 
you ſuppoſe to give, nothing had &c. and the others e contra. Br. Titles, 
pl. 43. cites 3 H. 4. 17. | 

9. In Treſpaſs the Defendant pleaded in Bar, and gave Colour 10 th 
Plaintiff by Leaſe made to the Father of the Plaintiff at Wall, and the Pla: 
tiff thinking that his Father had died ſeiſed in Fee enter d &c. The Pjaim! 

aid that his Father died ſeiſed, without ſne wing how he came to the Fee. 


And good per Cur. Becauſe the Defendant in his Bar does not * 
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plaintiff by Matter of Record to the Eſtate at Will. Br. Titles, pl. 57. 
tes 10 H. 6. 1. | 

5 A Man ſhall not make Title after AF of Parliament, Fine, or Re- 
overy, but by Matter of later Time; for by ſuch Act againſt his Father, 
i he enters again, and dies ſeiſed, and his Heir enters, this ſhall not ! 
make Title to the Heir, without ſhewing Title after the Recovery &c. i 


Br. Titles, pl. 63. Cites 10 H. J. 5. 


(K) Pleadings by Confeſſing and Avoiding the Bar by 
Elder Title. | 


. IN Treſpaſs, the Defendant made Bar, that F. P. was ſeiſed, and in- 

feoff*d M. who leaſed to the Defendant &c. The Plaintiff ſaid that be- 
fire that F. P. any Thing had, W. was ſeiſed in Fee, and infeoff*d two, who 
gave to V. and his Feme in Tail, the Remainder in Fee to V. and after V. 
and his Feme died without Iſſue, and M. as Heir of W. enter'd, upon whom 
the Plaintiff enter d, to whom the ſaid M. releas'd all his Right, upon whom Ee 
J. P. enter d and infeoff d 4, who leas'd to the Defendant, upon whom the | 0 
Plaintiſt enter d, and the Treſpaſs Meſne; this is a good Plea per tot. 0 
Cur. Br. Titles, pl. 58. cites 10 H. 6. 14. | 


— —_— —_— nll... A „ _ —_— — 


(L) Pleading Title by Recovery. Good in what Caſes, 
and How. "AE; 


1. IN Aſſiſe, the Tenant pleaded Leaſe by R. his Anceſtor, whoſe Heir &c. l 
to K. for Term of Life, who alien d in Fee; by which he enter'd for | 1 
the Forfeiture as Heir of. his Anceſtor, and the Plaintiff claiming as Heir i 
R. where he was a Baſtard, enter'd &c. The Plaintiff ſaid Protęſtando, that 1 
he is not a Baſtard, pro Placito that he brought Aſiiſe againſt the Leſſee and 
the Aienee, and recover d, at which Time this now Tenant had nothing, nor | 
ever before, and becauſe the Fudgment was againſt a Stranger, which does | 
not bind this Tenant, and can have no other Effect than to put him in J 
the Poſſeſſion which he had before, the Court was of Opinion that Plain- F 
tit ought not to have Aſſiſe, and ſo he was nonſuited. See Fitzh. Tit. (| 
Title, pl. J. and Br. Titles, pl. 43. cite 10 Af. 20. 4 
2. In Afiſe by a Feme, the Tenant ſaid that at another Time the Plain- By which | 
if brought Cui in Vita of the ſame Land againſt A. Que Eftate be bas, the Plaintiff 1 
and appear d to it, Judgment if to the Writ of a more baſe Nature ſhe e ig 
ſhall be admitted; and a good Plea ; tor by this was the Land diſcharg'd 7, d, 


ot Aſſiſe. Br. Titles, pl. 35. cites 33 Afl. 5. * 
| v whic 
ſhe enter'd, and was ſeiſed till diſſeiſed &c. and a good Title, and the Aſſiſe awarded; for tho' ſhe 
Aber ns OY him Tenant at one Time, yet ſhe may agree to the contrary with him at another 
me, id. | 


3. Where a Recovery is pleaded againſt a Man, there, Per Finch, The 4: where a 
Parties againſt whom &c. ſhall not make Title of later Time, without ſhewing 71 ſeiſed 
How they came to it; but he may make Title of Elder Time, without ſhew- takes aW²ife, 
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ing how he came to it. Br. Titles, pl. 7. cites 47 E. 3. 13. and makes a 

| | Feoffment, 

at ouſts the Ferffee, and be recovers by Aſſiſe, the Feme brings Dexver, the Defendant pleads the Re- 
covery 
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covery again ſt the Baron, ſhe may ſay that long Time before her Baron was ſeiſed, ſo that ſhe migh 
have Dower. Br. Titles, pl. ). cites 47 E. 3. 13. 


And in ref. 4. In Treſpaſs, a Recovery is a good Title without ſhewin Matter ; 
paſs of Di- Patt; Per Prifor. Br. Titles, pl. 51. cites 39 H. 6. 25. * oh 


reſs taken Wo 
Loy — of a Rent Service is a good Title to it, and to Fealty ; for this is incident thereto. Quzre i 
the Service had been _— ; it ſeems all one, becauſe a Przcipe quod reddat does not lie of Homage 
Br. Titles, pl. 51. cites 39 H. 6. 25. 


5. Hoof a Recovery in Formedon, without alleging that the Ponte ua 
ſeiſed and gave; Per Priſot. Br. Titles, pl. 51. cites 36 H. 6. 2g. 

6. And the fame Law of an Aſſiſe, and fo in the Caſe of a Writ of Rin 
of Advowſon, it is a good Title without alleging Preſentment. Br. Titles 
pl. 51. cites 39 H. 6. 25. 

7. Contrary of a Recovery in Ouare Impedit, without Preſentment: 
for Quare Impedit may be againſt Deforceor, who claims nothing in the 
Patronage, and there he can recover only the Preſentment; and ; 
Writ ot Right of Advowſon lies not but againſt the Patron, and ther: 
he recovers the Advowſon. Note the Diverſity ; Per Priſot, which note 

denied. Br. Titles, pl. 51. cites 39 H. 6. 25. 


(M) Pleading Title of hig oνν Poſſeſſion. 


1. IN Aſſiſe, the Plaintiff ſaid that he himſelf recover d the Tenements ly 
1 Aſſiſe againſt one F. then Tenant, and the Eſtate, which the Plain 
here has was by Abatement upon F. pending the Writ &c. Judgment & 
and it was awarded a good Bar; to which the Plaintiff ſaid that a lu 
Time before this Writ brought he was ſeiſed &c. And the Aſſiſe upon thi 
Title was awarded, without ſhewing how he came &c. Contra in Itin 
Derby, Per Herle, where the Recovery was alleg'd againſt the Plain- 
tiff; and ſee that he did not ſhew how he was ſeiſed before the Dilleiſn 
upon which the other recover'd, but only before his Writ brought, and 
the Title good, and the Aſſiſe awarded; Quod quære; for at this Dy 
the Plaintiff ſhall not make Title upon his own Poſſeſſion, unleſs in ſpecid 
Caſe, Br. Title, pl. 18. cites 9 Aff. 10. | 
2. In Aſſiſe, the Tenant pleaded Bar by Cuftom, that the Widow ſoul 
bold the whole for her Life, if ſhe remain'd ſole; and that if ſbe marry ile 
Lord ſpall have it for her Life; and that ſuch a Widow married, and te 
as Lord enter'd &c. The Plaintiff ſaid that ſhe was ſeiſed in Fee be 
fore ſhe married the firſt Baron; and it was awarded a good Plea, witt- 
out thewing Title, and yet it is of her own Seiſin; Quære at this Diy. 
Br. Title, pl. 27. cires 25 Af. 11. | | 
3. Treſpaſs by the Prior of C. upon Anno 5 R. 2. the Defendant ſai 
that T. D. was ſeiſed in Fee, and gave to W. N. in Tail, and conveyed | 
veral Deſcents, but he did not allege any dying ſeiſed to the Defendant, ad 
gave Colour to the Plaintiff by him who laſt died ; and the Plaintiff ſaid 
that he was ſeiſed in his Demeſne as of Fee and of Right in Fure Ecvlejit 
ſuæ, till the Defendant entered where Entry was not to him given by Lt, 
abſque hoc that T. D. gave in Tail, prout &c. and ſo to Iſſue, and found 
for the Plaintiff, who pray'd judgment; and it was pleaded in Af 0 
Fudgment, that this was no Title, becauſe it was upon his own Poſſeſſion, 
without ſhewing how the Houſe came to it. And by ſeveral it was 
long, that the Title was not good, and Markham Ch. I. was ſtrong that 
the Title was not good, but the greater Number, and the beſt _— 
w 
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"4s, that the Title is good in this Action; for it is only Treſpaſs. Contra 
in 77 where a Man ſhall recover Franktenement ; and after Anno 4 E. 4. 
17. Judgment was hen tor the Plaintiff in abſence of Markham, and the 
Action was in B. R. and Danby Ch. J. of C. B. was ſtrong that the 
Tirle is good. Br. Titles, pl. 38. cites 3 E. 4. 18. 


For more of Title in General, ſee Right, Toll, Traverſe, 
Treſpals, and other Proper Titles. 


*Toll to the 
* Toll. Fair or Mar- 
| ket is a rea- 
| i ſonable Sum 
2 — of Money due 
* | to the Owner 
| of = Fair 
. or arket „ 
(A) What 18 Thor ough Toll. pon Sale of 
| ings tol- 
lable within 


porough Toll is properly where a Toll is taken of Men for Mira. . 
# : paſſing thro* a Vill in the High Street. + 22 Aſſ. 58. by for + Srallage, 


1. ff 
| | Aba 
Thorpe. Mich. 41. 42 El. B. R. in || nth and Shepherd's Cale. Picage, or 


| 2 Inſt. 220. 

+ Information againſt B. Farmer of Newgate market, for Extortion, in taking diverſe Sums of Mo- 
wy of the Market-People for Rent for the Uſe of the little Stalls in the Markets, and diverſe great Sums 
for Fives, and was found guilty. It was held by the Court of B. R. and by Holt Ch. J. at Guildhall, 
that if the Defendant erects ſeveral Stalls, and does not leave ſuſſicient Room for the Marbet People 10 
ſtand and ſel! their Faves ; ſo that for Want of Room they are forced to hire the Stalls of the Defen- 
Gant, the Taking of Money for the Uſe of the Stalls in ſuch Caſes, is Extortion. But if the People bave 
Room enough clear to themſelves, to come and ſell their Wares, but for their farther 8 they 
voluntarily hire theſe Stalls of the Defendant, without any Neceſſity compelling them, there it is no Extor- 
tion, tho the Defendant takes a Fine and Rent for the Uſe of them. The Law has nor appointed any 
Stalls for the Market People, but only that they ſhall have the Liberty of the Market, which the De- 
fendant does not abridge, having left them Room enough beſides the Place where the Stalls are ſer ; and 
then if they will enjoy the Convenience of the Stalls, they muſt comply with the Defendant's Terms. 
Li Raym. Rep. 148, 149. Hill 8 & 9 Will. 3. The King v. Burdett. a 
1 S. P. So for paſſing Publick Ferries, Bridges &c. 1 Sid. 454. in pl. 24. cites Blount's Law Dict. 

it. Toll. | 

+ Br, Toll, pl. 6. cites S. C. Firzh. Tit. Toll, pl. 1. cites S. C. S. P. And Thorough- 
Toll is © nid Common Right. Firzh. Tit. Toll, pl. 3. cites Trin. 20 E. 3.-———— And Ibid. 7 4 
cites Anno $ E. 3. that it is where Toll is taken of Beaſts and Merchandizes which paſs thro' the Vill, 
tho they are not ſold. : RE 1 
1 5 P. Arg. Becauſe it is to be taken in the King's Highway, Mod. 231. in the Caſe of James v 

nſon. 
|| Cro. E. 710. S. C. 


2. Thorough Toll improperly is when Toll is taken of Men for | 


paſſing thro? a Vill, in a Place which is not the High Street. 22 Aff, 


Toll Traverſe, What. 
* Br. Toll, 


3. Toll Traverſe is properly where a Man pays certain Toll for * cites 
ling over the Soil ot another Man in a Way not a High Street. 22 8 
All. 58. by Thorpe. M. 41. 42. El. B. B. in t Smith and Shepherd's S. C. —Cro. 
Cale. 0 | | N .. 
—8. P. And 
[et the Owner of the Land cannot juſtify the 8 unleſs ſuch Toll has been uſed to be taken 7 ime 
: | 
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out of Mind ; for otherwiſe he may take the Bealſts Damage feaſant. Fitzh. Tit. Toll, pl. 3. cites Tin 


20 E. 3. 

S. P $ for paſſing Ferries and Bridges which are private. 1 Sid. 454. cites Blount's Dict. Tit Tol 
And Jell- urn is a Toll paid upon return of Beaſts from a Fair, Ibid. Br. Toll, pl. 12. 8 P. 
S. P. Br. Quo Warranto, pl. 3. cites It. Not. fol. 2 1. and 32 E. 3. | 


4. The Words 7oll-Thorough and Toll-Traverſe are uſed promiſe 
Arg. And the Court ſeem'd to agree. Mod. 232. in Caſe of 
v. TER | 


Wo, 
James 


(B) Thorough-Toll. [PL 1, 2, 3. and Toll-Travers, Pl 
4. In what Caſes payabk. 


11 Br. Toll, 1. A Man cannot 1 to have Thorough Toll of Men pa 


pl. 6 — ing thro' a Vill in the High Street, becauſe it is again{t th 


-—— Common Law and Common Right; For the High Street is 
Through, common to all, || 25 All. 58. by Thorpe. M. 41. 42. El. B. B. 


ſimply can- between + th and Shepherd Dubitatùr without alleging of a ſx 
not be Cal Conſideration, as the Repairing the Way; but ſo he may, 


claim'd, ac- 

cording to 22 Aff. [58.] Yet when it is in Conſideration of Repairing a Bridge, and Pavement of thei 
Street, and Reparation of the Sea Bank, it is well claim'd ; and ſo it is of Toll-turn. Jo. 162. pl. 2 
Trin 3 Car. B R. The King v. the Corporation of Boſton. 

Toll for paſſing thro' a Vill may be good; for it may be a nearer Way, and he who has the Toll i 


bound to repair it. Per Holt Ch. J. Comb. 297. Mich. 6 W. & M. in Caſe of Warrington y. 
Moſely. 


2 eee may be by Preſcription, <vithout any reaſonable Cauſe alleged for its Commencement; fot 
having been paid Time out of Mind, the True Cauſe of its Beginning in the Intendment of the Las 


cannot be known. Arg. and agreed to per Cur. Mod. 232. pl. 21. Hill. 28 and 29 Car. 2. C. B. inCik 
of James v. Johnſon. 2 Mod. 143. S. C. but S. P. does not appear. | 
+ Mo. 574. S. C.-—Cro. E. 710. per Popham, S. C. 


2. And the King cannot Have ſuch Toll for paſſing in the high 

* 4 — the Cale aforeſaid, for the Cauſe atoreſald. 22 N. 

; an cannot preſcrthe to have Thorough-Toll of Yen fit 

palling an a Vill N. Place inch is not the Ned Street ets 

more than the Law allows to go there. 22 Aff. 58. 

Br: Tell, by 4 A Man may preſcribe to have Toll-Traverſe of Men paſſing ore! 

Lites 8. C. his Soil in a Way which is not a High Street, and the JÞrefcription 
ſhall be good, 22 Aff; 58. | 


r | [B. 2.] Toll. | Hoe much. | 


* 6 08: $53. [I. J 5. Irror of Juſtices, fo, 4. b. cap. I. S. 3. It Was or 
- | 2 Book - dain' d, That Fairs and Markets be made f in Places, and 

1 but ſays, that that Buyers of Corn and Beaſts give Toll to the Bailiffs of the Lords ol 
SAL, the Markers or Fairs; that is to ſay, a Half-penny + of Ten-penny wor 
* Fol. 523. of Goods, and of leſs leſs, and of more * more, || to the Perſon ' 
an whom it belongs, ſo that no Toll exceeds one Penny of one Manner d 
there is not Merchandize. And this Toll was invented for witnelling of Contracts 


one certain for every privy Contract was forbid, 


Market taken; but if that which is taken be not reaſonable, it is puniſhable by this Statute; and why 
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E 


— — 1 — — — 

— — «a 2 155 
* 2 3 SO 5 er x B==3 2 — — —— "YL RT 
- — . © Se 2 3 ——— ů F Tr 


- 


by + 


— 


Toll. 291 


dell be deem d in Law to be reaſonable, ſhall be judged, all Circumſtances confider'd, by the Judges of 


the Law, if It come ny before them. 
i 


Orig. is ( per Lieus. ) 
| Orig. is ( de dire Sous.) 
Orig. is (al afferant.) 


2. ] 6. Among the Eiers of the County of Cornwall of zo E. 1. See (D) 
inter Placita Coronæ, & infra Hundredum de Keryer, (which ſee, 
with Malter Bradſhaw in the Exchequer) there it is preſented, that 
in Helſton Burgh they take De novo de quolibet Animall groſio, ſcilicet 
Bove &c. tam de Emptore 2 de Venditoribus one Penny, Where 
they ought to take but one Penny de Emptore ; and that they take 
of all Berchandize exceeding 12 d. of the Buyer a Halt penny, and 
of the Seller an Malk penny, where they ought to take but an Þalt: 
penny of the Buyer. See the like there in other Hundreds, ; 
z. The King may grant a Fair, and that Toll ſhall be paid; but it But Mo. 
muſt be of a very ſmall Sum, as 1 J. or 2 d. or leſs, but not more. Per 38 Py: 650, 
Popham. Cro. Eliz. 559. Heddy v. Wheeler, or Welhouſe. a 


uſtices 


held 1 d. a Beaſt unreaſonable, 


— 4 MC. 
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(c) Toll. Fr what Things it ſhall be paid. 


„ Things bought by any for his own Uſe, no Toll ſhall be pald. Br. Toll, 
28 Al. 53. | I. 7. cites 


C. per 
Thorp, Green, and Seton, for Law. 


2. De Communi jure, #9 N ſhall be paid for Things brought to the Noy 37. in 
Fair or Marker, unleſs they be ſold, and then Toll ro be taken of the Hickman's 


Buyer. But in ancient Fairs and Markets Toll may be paid for the Stand- 3 


ing in the Fair or Marker, tho* nothing be fold. 2 Inſt. 221. have Lol if 
| | the Thi 
be ſold; and cites D. 227, 228. [ But it ſeems miſ-printed by leaving out the Word (not.) Wet 
Toll may be due by Cuſtom for every Thing brought to Market, and for the Standing of the Seller there, 
tho' the Things are not ſold. ay 2 218. in Caſe of Lofd Cobham v. Brown. Adjudged, Mo. 
$35. pl. 1124. Trin. 12 Jac. Will v. Hawker, that a Cuftom to take Toll of Corn brought into the 
Market, but not ſold, is good ; but without a ff pecial Cuſtom no Toll is due in ſuch Caſe. 


3. No Toll is due for Hens or Geeſe, or for many other 'Things of 


ſuch Nature. Per Clench. Ow. 109. Trin. 36 Eliz. B. R. Eſcot v. 
Lanreny. 


ä 


— —ää—ͤ— — 
(D) Payable. By who. 


LNTOTE, the King thall go Toll-free in all Markets and Fairs, for The King 
Things bought &c. for the King ſhall not be prejudiced by his ſhall not 
Grant of any Liberty which appertains to his Perſon &c. But Ouære of Pay Toll or 


Tah Traverſe, if he thall pay it? It ſeems that he ſhall, Fitzh. Tit. Fall, pl. 9 
ol pl. 5. cites 23 H. 3. | cites 35 H. 
6. 27. S. P. 2 Inſt. 221. cites 8. C. 


2. The Buy ; 2. Cites Fitzh, Tit. 
5.645 «yer ſhall pay Toll, and not the Seller, Br Toll, pl. 2. cites Toll 05 
i ; cites S. C. 
Maree elearly.—8. P. unleſs it be by Special Cuſtom F. N. B. 228. (E)——Tbid. in the new 


— IE aragraph, cites 20 E. 3. Avowry, 129. and 9 H. 6. 45. that Goods of the Vendor 
3. IH 
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Toll. 


Br. Action 
Sur le Caſe, 


1. 37. cites 
18 
8. 
Toll, pl. 4. cites 9 H. 6. 66 
may merchandiſe buy and ſell, and ſhall pay no Toll, and ſays, that the ſame agrees with the Re. 


ifter. 
* 


N. B. 228. (E) in the nec Notes there (b) ſays the Caſe 7 H. 4. 44 was in Treſpaſ; apaink 
A. Quod Telonium aſportavit, & illud ſolvere recuſavit; (It was held that the Writ was good, and the 
firſt Words as to the Aſportavit void ;) The Plaintiff counts that the Defendant had bought 12 Be 
in his Market, and that he came the next Market in the next Week, and ſold 6 of the Beaſts (Oven 
and the other 6 at a Fair held there at the Feaſt of &c. Defendant pleads, that he is a Tenant of n. 
cient Demeſne &c. and that all thoſe Tenants have been free to buy and ſell Beaſts, for manuring thr 
Lands &c. without Toll &c. Time out of Mind, and that he bought Ur ſupra, and ſome he uſed for 
manuring his Land, and ſome he put to Paſture F to make Grafles, and after convenient Time (gl 
them &c. The Plaintiff offers to aver, that he bought the Beaſts to re-ſell them, and that he re- ald 
them Ut ſupra; The Defendant demurs; but the Opinion of the Court being againſt him, he been: 
Nonſuit ; So that it ſeems for Things bought for their Suſtenance, or manurivg their Lands, or con- 
cerning Husbandry they are diſcharged, but not to merchandiſe ; And the Merchandiſe of theſe is dife. 
rent from other Merchandiſe, and cites 9 H. 6 15. & 66. 3 E. 3. (Toll) 138. 


+ The Words are (Pur eux faire groſs & Pluis able a vendre & puis apres eux vend' al Faire &c) 
which is (that he 


ſold them at a Fair 


Br. Toll. pl. 1. cites 9 H 6. 25. That they ſhall be diſcharged of Toll in every Fair, Market, « 
Place, for the Things ariſing of the ſame Tenements for ſelling or buying for their Suſtenance, according u th 


3. If the Lord or Owner of the Fair or Market do take Toll of the d, 
ler of Horſes &c. he is to be puniſhed within the Statute W. I cp, 
For he ought to take it of the Buyer only. 2 Inſt. 221. 


(E) Diſcharged. Who and how. 


1 of ancient Demeſne ſhall be quit of Toll for Things (yj 
and bought in Fairs and Markets, for Proviſion of their Hobo 


and to manure their Land. Br. Toll, pl. 3. cites ) H. 4. 44. 


F. N. B. 281. (E) cites * 75 H. 4. That a Tenant in ancient Demeſie 


2 them to Paſture to make them fat and more fit for Sale, and ſometime att 


80 


NN of their Tenements, as for Beaſts and other Things neceſſary for their Uſe within their Houſe; by 
all the Juſtices. — Fitzh tit. Toll, pl. 8. cites S. C. — F. N. B. 228. (E) cites S. C. accordingly; 
But ſays, that for other Things it is a Queſtion ; but foraſmuch as they ſhall be quit of Pong, 
Murage, and Paſlage, he conceives that they ſhall be quit of Toll generally, altho* they do Merchandif 
with their Goods. —— And Ibid 228 (A) ſays it appears that they ſhall be quit of Toll for ther 
Goods and Chattels <Lich they merchandiſe cvith others, as well as for their other Goods, for the Writ 


8 Pro bonis & rebus ſuis. And it appears, that that Vrit may be ſued by all the Tenants, s1 


'rit of Monſtraverunt ſhall be ſued ; and alſo that every particular Perſon who is grieved, may ſue fort 
the Writ if he will 

They ſhall be free by their Tenure of Toll of all Things which they ſell, if it be fold udon the ſame vii, 
and of all Things which they buy to manure their Soil. But Br. makes a Quere if they ſhall be tree of il 
Things which they ſel! and buy &c, Br. Auncient Demeſne, pl. 22. cites 19 H. 6. 66. 

2 Inſt. 221. Says, That for Things coming of thoſe Lands they ſhall pay no Toll, Becauſe at the be- 
ginning by their Tenure they applied themſelves to the Manurance and Husbandry of the King's De. 
means, and therefore for rhoſe 4 
the ſaid Privilege; But if ſuch a Tenant be a Common Merchant for buying and ſelling of Wares ot Mer- 
chandiſes, that riſe not upon the Manurance or Husbandry of thoſe Lands, he ſball not have the Pricilert for 
them, becauſe they are out of the Reaſon of the Privilege of Ancient. Demeſne; And the Tenant i 
Ancient Demeſne ought rather to be a Husbandman than a Merchant by his Tenure, and fo arc tht 
Books to be intended. And herewith agrees an Ancient Record, the Eifect whereof is Quod bil du 
clamant eſſe immunes de rheolonio præſtando, ut tenentes in antique dominico, vel per Chartas 1 2 
non debent diſtringi pro aliquo rheolonio pro Merchandiſis ad uſus ſuos proprios emptis ; imo pro Mer 
chandiſis qu* emerint vel vendiderint ut Ae debent ſolvere pro eis. 


ands ſo holden, and all that came and renewed thereupon, they hat 


By the Cuſtom of the Realm they ought to be quit of Toll &c. in every Market, Fair, Tow ct 
City throughout the Realm; and upon that every one of them may ſue to have Letters Patent under 
the King's Seal, to all the King's Officers, and to Mayors, Bailiffs &c. And alſo the Tenants of Au. 
cient Demeſne may have a Writ directed to the Bailiffs, or Mayor, or others who will compel them d 
pay Toll, that they firffer them to go quit &*c F. N. B. 228. (A) 


The Lord 
in Ancient 
Demeſne, 
bimſelf ſhall 


charged of 'Toll tor Things rouchin | 
the Tenemenr only ; quod nora. Br Toll, pl. 1, cites 9 H. 6.25. 


2. If Lord dwells in ancient Demeſue in a little Tenement, he ſhall be i; 
his Suſtenance, to the Quanuly e 


be as well acquitted of Toll throughout the Realm as the Tenants in Ancient Demeſne ſhall be; ad ta 


apgean 


. 


: by the Regiſter of an Attachment ſued by the Lord of the Manor in Ancie + Demeſ; inſt 
e ali of C. becauſe they took Toll of him. F. N. B. 228. (B) n meſne again 


z. Non Moleftando was awarded to the Mayor of Calice out of Chancery, 
that he ſhall not take Toll of the Tenants of D. returnable in B. R. and 
O Alias and Pluries, and no Writ was returned, by which, by the Opi- 
nion of the Court, Attachment iſſued to the Lieutenant of Calice againſt the 
Mayor- Br. Procels, pl. 181. cites 21 H. J. 31. 

If Citizens or Eurgeſſes have been quit of Toll throughout the Realm So if any 
Grant or Preſcription, and afterwards the King's Officer demands City or 
Toll of them, they may have a Writ not to moleſt them, and thereupon — be 


an Alias, Pluries, and Attachment. F. N. B. 226. (I) 227. (A) qui of Toll 


, : or the Mer- 
chantiſes which they buy in another Town or Place, if any of them be compelled to pay Toll, all the | 
(odor den m bring the Mrit ly the Name of their Corporation, and may have an Alias, and Attachment | 


Note, If the King grants to one to be quit of Toll, this does not ex- 
tend to Cuſtom as 1t ſeems, nor is it any Bar 70 4 Demand of Toll, by them 
who have Toll by a Prior Grant made to them, F. N. B. 22. (A) in the 
new Notes there (c) cites 39 E. 3. 13. and ſays, ſee 18 E 1. Lib. 
Parl. 10. 

6. As well thoſe Tenants who hold of the Manor which is Ancient De- 
meſne in the Seilin, or the Poſſeſſion of auother Man, as the Tenants which 
hold of the Manor in Ancient Demeſne in the King's Hands and Poſſeſ- 1 
ſor, ſhall be quit of Toll. F. N. B. 228. (A) S p Br. [ 

J. * Tenants at Will within Ancient Demeſne ſhall be diſcharged of Toll, pl. 1. 
Toll as well as Free-Tenants, or Tenants for Lite, or Years of Lands cites 9 H 6; 
in Ancient Demeſne, ſha!l be diſcharged of Toll for their Goods &c. F. . 


: Fitzh tit. 

N. B. 228. (D) cites 9 H. 6. 14. Toll, pl. 8. 
cues 8. C. 

8. If the King or any of his Progenitors, have granted to any to be diſg The King 


granted to the 


charged of Toll either generally or ſpecially, this Grant is good to diſ- Archbiſhop 

charge him of all Tolls ro the King's own Fairs or Markets, and of the of Vork the 
Tolls which together with any Fair or Market have been granted after Toll of Corn | 
ſuch Grant of Diſcharge ; bur cannot diſcharge Tolls formerly due to Subjects * * ** | 
either by Grant or Preſcription.” 2 Inſt. 221. 1 4 


afterwards the King granted to the Mayor and Citizens of York to be diſcharged of Toll through the 1 
whole Realm ; and afterwards the Archbiſhop exchanged his Maror of R . with the King fer an- b 
other Manor. It was moved, if now the Citizens of Vork ſhould be diſcharged of Toll, for the Grant to the i 
Archbiſhop was eigne to the Grant to the Citizens of York to be diſcharged of Toll in Rippon. Dyer 
conceived that they ſhould not be diſcharged, for the King had no Right; And when the King grants 
over the Manor of Rippon, the Grantee Fall have the Toll notwithſtanding the Grant made to the Ci- 
tizens, for the Grant made to them was void, as to diſcharge them of Toll at Rippon ; For the Grant 
to the Citizens ſhall not take Effect after the Exchange, for the Grant was void ab initio : But if the 
Grant of the King to the Archbiſhop had been but for Lite, then the Grant afterwards made to the Ci- 
tens ſhould have taken Effect after the Eſtate for Life determined. And the better Opinion of the 
Court was, That Toll ſhould be paid. 4 Leon. 214. pl. 346. Mich. 16 Eliz. C. B. York Archbiſhop's 


Cale, — 4 Leon. 168. pl. 274. S. R. 


9. King H. 3. did grant to the Abbot of L. and his Succeſſors, Qu 
1% C homines ſui fant quieti ab omni theolonio in omni foro & in omnibus 
nundinis &c. and there it is reſolved, that the Abbor ſhould have this 
Privilege by Force of this general Grant in this Manner, Quod ipſi & 
Homines ſui ſint quĩeti a Præſtatione theolonii in venditionibus & empti- 
onibus pro ſuis neceſſariis, ut in victu, veſtitt!l, & ſimilibus & hoc ad opus 
byaprium ipſius Abbatis & Hominum Suorum. 2 Inſt. 221. / 

lo. In 16 E. 3. The King by Letters Patents for the Conſiderations 
therein mentioned, Conceffit pro ſe & Haredibys ſuis to H. Karl of Lanca- 
fer, and the Heirs of his Body lawfully begotten (among other extraordinary 
Crants) that the {aid Earl and his Heirs E omnes Homines ſui in perpe- 
mim frat guieti de Pavagio, Paſſagio, FER Leſtagio, Stallagio, Talli- 

4 | 4810, 


Toll. 


agio, Cariagio, Peſagio, Pikagio, & Terrapio per totum Regnum &c. \c... 
the Death of the ſaid Earl, the ſaid Patents being d . f 
and Heir before the ſaid King and Council, they were declared to 5 th 
Diſberiſon of the King, and by Aſſent of the King and Council, and al 
of the faid Earl the Son, were revoked, cancelPd, and annulled ; ary 
was agreeed, that all Patents before granted ſhould be reſtored and of no Fo, 
or Effect. Afterwards, 25 Sept. 23 E. 3. The ſame King reciting the ſai 
frft Grant, and that the ſaid Son had voluntarily reſigned the ſame an jj 

| Right and Claim by Reaſon thereof, in Conſideration therecf granted 15 f 
Jaid Son all the Liberties &c. in the ſaid firft Grant mention d for his Lt, 
In Replevin, tried before Mr. Juſtice Price at Exon Aſſiſes, at which 
theſe Charters were produced, there was a Verdict given for the Deter. 
danr, but a Rule co ſtay &c. in Common Form. And afterwards, on x. 
rending the Judge at his Chambers, he was of Opinion, that the ft 
Charter was ſurrender'd, and that in the ad Charter there were not 
Words ſufficient to exempt the Plaintiff from the Toll in Queſtion ; and 
thereupon was enter'd up a Nonſuit of the Plaintiff, and the Defendam 
had the Coſts thereof. MS. Voyſey v. Tottle. 


Ie 


(E) Grant Good. In reſpe& of the Manner &c. 


Mo. 474- 1. IN Treſpaſs for taking a Cow, the Defendant juſtified by a Grant 

E44 „ of H. q. of a early Fair to the Mayor &c. ot N. Cum omnibus L. 
Wellhouſe Vertatibus, & liberis conſuetudinibus ad hujuſmodi feriam Hpectantilus &. 
S. C The and that at a Fair there held, J. S. fold a Cow to the Plaintiff, where- 
Juſtices all upon the Detendant demanded 1 d. for Toll, and becauſe he refuſed w 
> ang pay It, he diſtrained the Cow as Bailiff &c. Popham, Gawdy and Fen- 
Eaton: ty delivered their Opinion, that by a Grant of a Fair cum omnibus 
Right inci- Libertatibus &c. 0, was not due nor demandable, becauſe *ris not inc- 


dent to a dent to Fair, but that it may be due it it had been granted by exprels 


Fair, and Words in the Letters Patents; Cro. E. 558. pl. 15. Paſch. 39 Eliz. & 
5 | 4 i 0 . . . . 39 IZ, 

for the pag 591. pl. 29. Mich. 39 & 40 Eliz. B. R. Heddy v. W heelhouſe. 

Plaintiff —- | 


Popham ſaid, The Cafe may be, that 7 the King's Grant with ſuch Words as here, Toll may paß; 
As where one has a Fair by Grant or Preſcription, whereto Toll bas uſually been paid, which afterwaris 
is forfeited to the King, who then grants it, Cum omnibus Libertatibus ad A feriam SpeCtanti- 
bus, now by this Grant the Grantee ſhall have Toll; becauſe Toll was formerly belonging thereto, and 
therefore the King's Grant did not grant a New Fair, but the Ancient One, which was not extinct by 
the King's Poſſeſſion. Cro. E. 591. in S. C S. C. cited Palm. 78, 79. Hill. 17 Jac. B. R. in Caſe 
„ of the King v. the Corporation of Maidenhead; And Doderidge J. ſaid, He well remembered it, an 
Wb that he argued it at the Bar. And Mountague Ch. J ſaid, That the Parties ſued in Parliament to pe 
| it reverſed, but that it was affirm'd there S. C. cited 2 Inſt. 220. 
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S. P. be- 2. If the King grants a Fair or * Market, and grants xo Toll, he cannit 


cauſe it was fer grant a Toll to ſuch Free Fair or Market, without Quid pro quo 
once a Free . . 5 ? 3 
Market, and ſome proportionable Benefit to the Subject. 2 Inſt. 220. cites it as reſol d 


when once in the Caſe of Northampton. 


a Market is | 
in the City, that being with a Cuſtom for a Sum certain, they can never raiſe it but may leſſen it. Ag 
2 Show. 266. in Caſe of Quo Warrant. 
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3. If the Toll granted with a Fair or Market be outragious or unreal 
able, the Grant ot the 'Toll is void ; and the ſame is a Free Market 
Fair. 2 Inſt. 220, cites it as reſolved in the Caſe of Northampton. 

4. The King granted to the City of London, That all Perſons bring'"s 
into London ſaleable Commodities, ſhould pay ſo much for Toll; This Was 
held to be a good Grant, and yet generally ſpeaking, it may ſeem * 

ö | agal 
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againlt the Liberty ot the Subject. Hard. S. pl. 1. Paſch, 1656. in Scac. 
"Caſe of Hayes v. Harding, cites Mich. 43 & 44 Eliz. in B. R. 
Hav keshead v. Ward. | 

5. A Grant of ſuch Toll as was «us d to be taken Ibi E Alibi infra Regnum 
Angle, and averring Payment at another Place, but not there, was held h 
il tor Uncertainty. See Prerogarive (F. c) pl. 1. Lightfoot v. Lever. 

6, It was held per 3 Juſt. that Toll was well granted, notwithſtand- But New- 
ing that tne .2uantity of Money to be paid tor Toll for every Thing was berry, who 


bs expreſs'd 3 but Mountague Ch. J. contra. Palm. 86. Hill. 17 Jac. rs {aint 


z. R. The Caſe of Maidenhead in Berks. tion, ſaid, 
That no 
Tudgment was given for the King in this Caſe, but that the Corporation enjoyed the Privileges notwith- 


O 


Banding this Action brought. Palm. 86. at the End of the Caſe. And ſee there the Caſe argued ſome- 
hat fully. | 

4 A Preſcription to Toll, and ſays not what in certain is void, and fo is a Grant from the King of ſuch 

ancertain Toll. Arg. 2 Show. 266. cites Palm. 79. Agreed Arg. on the other Side, that a Pre- 

(cription to have a Toll Uncertain, and as often as Occaſion requires to aſcertain it, is ill But that in 

London it is good, tho' it would be ſo no where elſe. 2 Show. 273. Hill. 34 & 35 Car. 2. B. R. in 

Caſe of the Quo Warranto v. the City of London. 


1. The King cannot grant a Toll for Things not brought to Market to be 
ſold, 2 Lutw. 1502. Per Powel J. in Caſe of Kirby v. Whichelow. 


— — 


(G) Toll. Due in what Caſes, and how. 


1, A MAN cannot juſtify for Toll of Waggoners (Charrettours) &c. 
nor for Toll for paſſing of Men by Land or by Water, unleſs by 
[ſage or Preſcription. And Thorp ſaid, That a Man cannot juſtify it by 
Grant of the King, but may have Toll by the King's Graut of ſuch as 
buy in his Fair or Market. Fitzh. Tit. Toll, pl. 2. cites Hill. 50 
L 4, | 
2. Toll-traverſe lies in * Preſcription, but not Toll- through; for it is an 
Oppretfion of the People. F. N. B. 226. (I) in the new Notes there (b) * 1 
cites 22 Aſſ. 58. and ſays, yet ſee a Common Perſon may preſcribe for G Ant pu 
Toll-chrongh, if he ſhews a reaſonable Cauſe, and proves that the Coun- 7oll-thorough 
try has a Recompence ; and cites 14 E. 3. Bar 275. F H. 7. 10. and fo cannot be by 
tne King may preſcribe for Toll-chrough ; Quære it without ſhewing ,h, Grant 
Cauſe, and cires 11 H. 6. 39. | | why, B 


227. (A) in 
the new Notes there (c) cites 8. C. and 20 E. 3. Toll 3. 


3. A Man by Law ſhall not pay Toll for any Thing brought to a Fair, Fitzh. Tit. 
but for Things ſold ; but by Cuſtom he may pay for every Thing brought to Tolle Wh. 
the Fair, and he ſpall pay for his Place, viz. his Standing, tho? he ſell og | | 
nothing. Br. Toll, pl. 2. cites 9 H. 6. 45. f 1 

+ Note, Toll-rhrough is in the Highway, but Toll-traverſe is for a 
palling over another's Land; yet it ſeems it a Highway be in a City or 
Town, Toll-through may be there by Preſcription. F. N. B. 227. (A) in 
the new Notes there (e) cites 5 H. J. 10. 13 H. 4. 15. And Pontage, 
Murage, or Ferry, may be demanded in a Highway by the King's 

rant, but not in a private Way; and cites 13 H. 4. 15. and ſays, See 
there that the King may grant Tronage, and good, 

5. No 'Toll is due either on the Part of the Lord, when he has a Fair 
or Market, and not any Toll, or on the Part of the Market-man who 


> to be diſcharged of Toll, or of the Thing ſold that is not tollable. 2 
an 220, | 
6. No 
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* By ſpecial 6. No Toll for any Thing collable brought to the Fair or Mano 
Cuſtom Toll be fold, ſhall be paid to the Owner of the Fair or Market en the 


mav be due, 


tho“ the thereof, wales it be * by Cuſtom Time out of Mind uſed, which Cuſt 

Party doth none can challenge that claim the Fair or Market by Grant within th 
not ſell. Arg. Time of Memory, viz. ſince the Reign of King R. 1. which i ne 
2 Bulſt. 202 Mt 5 CN is a Point 
NIH 6 worthy of Obſervation, for the Suppreſſion of many outrageous and un. 
45 _ juſt Tolls incroached upon the Subject, to be puniſhed within the Pur 
Tbid 204. view of this Statute, So note, it is better to have a Fair by Preſcript 
3 8 Fach than by Grant. 2 Inſt. 221. I 

» I. £ 41CH, | 


12 Jac. in the Caſe of Hill v. Hanks, alias Hawks. S. P. Agreed ; but that cannot be where the 
Corporation is erected within Time of Memory. 2 Lutw. 1336. Trin. 2 Jac. 2. Leight v. Pym. 


Cro. E. 558. J. Toll is not of Common Right incident to a Fair, and none ſhall 
5 3 Ig ach. have Toll in a Fair, unleſs he has it by Grant or Preſcription, Mo 
R. S. C. 474. pl. 680. Mich. 39 & 40 Eliz. B. R. Heddy v. Wellhouſe. | 


B. R. S. C 
adjornatur. 
S. C. adjudged Cro. E. 591. pl. 29. Mich. 39 & 40 Eliz. B. R. 


8. The Owner of a Port may have Toll by Preſcription, without alle. 
ing any Conſideration, ſaid by Treby Ch. J. 2 Lutw. 1523. Paſch. 12 
W. z. in Caſe of Milkes v. Kirby, to have been fo held in the Caſe of 
Irtdeaur v. Warren; bur becaule in the Principal Caſe the Defendamt 
ad taken upon himſelf to allege a Conſideration, it was leſt a Quzr, 
ſuppoſing the Conſideration not to be well alleg d, whether the Plea be 
then good. | 


See (B.) (H) How much. Puniſhment of Taking more than due, 
In oo. 1. 3 Edw.1. Nacts, That touching them that take * outrageous Till 
tron __ cap. 31. gainſt the common Uſage of the Realm + in Market Trans, 


lar Reign of F any do ſo in the King's own Town which is let in Fee Farm, the King jbul 
+ ſeiſe into his own Hand the Franchiſe of the || Market. 


rageous Tolls . 
were taken and uſurp'd in Cities, Boroughs, and Towns, where Fairs and Markets were kept, to the 

eat Oppreſſion of the King's Subjects, by Reaſon whereof very many did refrain from the coming w 
Fairs and Markets, to the Hindrance of the Commonwealth ; for it has ever been the Policy and Wil- 
dom of this Realm, that Fairs and Markets, and ſpecially the Markets, be well furniſhed and-tre- 
quented. 2 Inſt. 219. | 

* That is, where a reaſonable Toll is due, and exceſſive Toll is taken, or where no Toll at all is di, 
and yet Toll is unjuſtly uſurped ; for it is an Outrage to do ſuch a common Injury and Wrong. Somc- 
times it is called Superfluum vel indebirum, vel injuſtum. 2 Inft. 220. 

+ That is, in a City, Borough, or Town of Merchandize, where Fairs and open Markets are kept fur 
Merchandizing, and Buying and Selling. 2 Inſt. 220. 

This is intended of Toll to the Fair or Market. 2 Inft. 220. 

+ That is, ſhall ſeize the Franchiſe of the Fair or Market until it be redeemed by the Owner. But 
2 is intended upon an Office to be found; for in Statutes, Incidents are ever ſupplied by Intendment.: 

nſt. 222. | 

This Word here includes as well a Fair as a Market ; for Forum, from whence Fair is derived, lig- 
nifies both; and a Mart is a great Fair holden every Year, derived a Merce, becauſe Merchandizes 
Wares are thither abundantly brought; and Mercatus is derived a Mercando. 2 Inſt. 22 1. 


* That is, And if it be another's Town, and the ſame be done by the * Lords of the 
the ee of Town, the King ſhall do in like Manner ; and if it be done by a Bailiff uitb- 
3 9 out the Command of his Lord, he ſball render to the Plaintiſf as much ag 
Inſt. 22 Jor the outrageous Taking as he had taken from him, and ſhall have 40 Days 


Fleta col- [mpriſonment. | 
les the Ef- f | 8 g gie 
fect of this former Part of the Act in theſe Words, Inhibitum eſt ne quis in Villis Regis merchan®s 


que dimiſſe ſunt & commiſſe ad Feodi firmam, indebita & injuſta capiat Theolonia; quod ſi . 
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t extunc eo ipſo capiet Rex Libertatem mercati in manum ſuam; eodem modo facit Rex, licet in al- 

ao villa præmiſſa fieri contigerit, ſi Balivus hoc fecerit ſine voluntate Domini ſui, reddet tantum que- 

_ quantum cepiſſet Ballivus ab eo, ft tolnetum aſportaſſet, & nihilominus habeat priſonam 40 

ren | ' 

Dierum. 2 Inſt. 222. 


— 


Touching Citizens and Burgeſſes, to whom the King or his Father has * Mura- 


| . / gium a Mu- 
»nted * Murage to encloſe their Towns which take ſuch Murage otherwiſe 2 = 


"han it was granted, and of this are attaint, they ſpall t loſe their Grant for At does 
wer, and ſhall be grievouſly amerced. explain it, to 
th ; | wall in or 
"cloſe with Wall a Town, under which Word 1s here included a City and Burgh. It is a reaſon- 
wm Tall to be taken of every Cart, Wayne, Horſe laden coming to that Town, for the incloſing of that 
Bhs with Walls of Defence, for the Safeguard of the People in Time of War, Inſurrection, Tumults 
or Uproars, and is due either by Grant or by Preſcription. But if a Wall be made which is not de- 
fenſible nor for Safeguard of the People, then ought not this Toll to be paid; for the End of the Grant or 

Preſcription is not performed. 2 In ſt. 222. ; 

He that has Burghbote granted to him, is diſcharged of M * granted afterwards; and altho* Mu- 
nee be here particularly named, yet there are Grants of like Nature within the Purview of this Sta- 
ture, as Pontage, Paviage, Keyage &c. 2 Inſt. 222. . 

+ Here the whole Franchiſe is forſeited ; and ſo note a Diverſity between the Words (Shall loſe the Fran- 
de &c.) and the Words (Shall loſe the Grant) the one imply ing a Seiſure, as has been ſaid, and the 
other a Forfeiture for ever, for it is a Miſuſer or Abuſer. And thereof Bratton ſays, Hujuſmodi au- 
tem Libertates &c. Statim quaſi transferuntur, & quaſi poſſidentur &c. donec amiſerit per abuſum, vel 
non u um. 2 Inſt. 222 a | FE | 

Ficta renders this laſt Part of this Chapter in theſe Words, Item qui Muragium ad Villam clauden- 
dam gravius ceperint, quam conceſſum fuerit per Cartam nt perdant extunc gratiam ſuz conceſſio- 
nis & g rav iter amercientur. And preſently after the making of this Act, the Effect thereof for 

uſtices in Eyre to inquire of it, was inſerted in the Chapters or Articles of the Eyre, in theſe Words, 
— de hiis qui ceperunt ſuperflua, vel indebita tolneta in Civitatibus, ny vel alibi contra com- 
mu em uſum Regni. Item de Civibus & Burgenſibus qui de Muragio per Dominum Regem eis con- 
ceſſo, plus ceperunt quam facere deberent ſecundum conceſſionem Domini Regis Factam. 2 Inſt. 223. 

T.e Mirrour ſays touching Murage thus, Le Point que voet que ceux que miſuſent Murages les per- 
de t ne fuir miſtier daver eſtre, car Ley voet que Cheſcum perdra ſon Franchiſe que miſuſera ; So as 
this Starute was made in that Point for 2 Purpoſes, viz. to aſfirm the Common Law, and to add a fur- 
ther Puniſhment, viz. to be grievouſly amerc'd. 2 Inſt. 223. | 


(I) Remedy, 


1. A Difreſs is incident to every Toll. Noy 3y. in Hickmans's Caſe, It was 


cites 30 E. 3. 20. 5 | al Sides 
that if Toll be due, a Diſtreſs may be taken for it. Cro. E. 558. pl. 15. Paſch. 39 Eliz. B. R. in Caſe 


of Heddy v. Wheczlhouſe. 


2. The Party has no Remedy for the Toll, if the Goods are carried 
but of his Furiſdiction. Noy 3). in Hickman's Caſe, cites 20 H. ». 

3. Action upon the Caſe was brought by the Mayor and Burgeſſes of Br. Toll, pl. 
Glouceſter, againſt the Burgeſſes and Commonalty of B. becauſe they 5 cites S. C. 


ba uſed, Time out of Mind &c. to have Toll of every Boat which paſs'd mo I Gale. 


the Water of Severne by the Vill of Glouceſter with any Merchandise &C. diclared of a 
and that the Defendant paſs'd with a Boat and zo Pipes of Wine, and did Toll-Tra- 
not pay Toll, where they ought to pay tor every Pipe 3d. tor Toll &c. ver, for 


Marowe, of Counſel with the Defendant, ſaid, that if a Man paſs'd over ag 25 


and which ought ro have the Toll, and the other did not dittraia for at Ware; 
the Toll in his Land, but permitted him to paſs without Payment or Diſc and that the 
're/s, he ſhall not have Action of Toll. 'Quzre inde. Br. Action ſur le Peſendant 


n bad ed 
ale, pl. 70. cites 21 H. 7. 16. Gy 
Loads of Bar 
over that Bridge; that the Toll thereof, at ſo much per Cart, amounted to 40 J. which the Defendant re- 


1 a0 &c. Upon a Demurrer it was inſiſted, that an Action would not lie for a Toll-Traverſe 
r palivg thro* the High Way cpi cut ſbewing a Title, and Conſideration. Beſides this Action was 
rought for a Non feaſance, (viz.) not paying &c. for which (if any thing is due) an Action of Debr, 

not on the Caſe, ſhould be brought. But on the other Side it was anſwer'd, that an Action lies 

| 4G . wichout 
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without ſhe wing a Title or Conſideration, and that this ſhall come upon the Evidence; and ag t, the 

* Non-feaſance, many Caſes were cited to ſhew that Cale lies for Non-feaſance, But Adjornatur 

Lev. 400 Trin. 6 W. & M. in C. B. Steinſon v. Heath. | 14 
* Sce Actions, (K. c.) pl. 2. 


4. If a Man ought to have Toll in a Fair &c. and his Servants ate 
difturbd to gather the ſame, he thall have Treſpaſs Vi & Armis for Afſaulr of 
his Servants, and for the Loſs of their Service, and for the Diſturbance 
made unto them, and for loſing the Profit of his Toll, and all in one 
Writ. F. N. E. 91. (A) 

5. An Ox Hide was brought into Leaden-hall Market on the Market. 
Day, and fold, and the Bailiff of the Mayor &. of London, and by 
their Command, took it there Damage feaſant. But it was agreed by al 
that this Ox Hide, brought into the Market and ſold, cannot be gif. 
train'd Damage feaſant. Cro, E. 627, 628. pl. 21. Mich. 40 & 41 Elis. 
B. R. Sawyer v. Wilkinſon. | 

1 Salk. 248. 6. A cuftomary Toll was of 5 d. a Chaldron of Coals. And it wx 
8 i, ad- inſiſted, that a Di/treſs ought not to be on any Thing, but on that Com- 
3 modity out of which the Toll was payable. But the Anchor and Cable, 
5 Mod. 359. and Sails, being diſtrain'd, it was adjudged that they were well taken. 
S. C. ar ted, Carth. 357. Trin. ) W. 3. Vinkinſtone v. Ebden. 
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216. Mich. 10 W. 3. §. C. by the Name of Winckeſline v. Ebden, adjudged accordingly. 


S. C. cited 7. If A. has a Market and Toll, and B. is coming with Goods to the 
Arg. Gibb. Market, for which, if ſold, Toll would be due, and C. hinders B. con- 
Cor ing to the Market, the Lord of the Manor may have an Action, becaul 
Foreſtalling, of the Poſſibility of Damages. Per Powell j. 6 Mod. 49. Mich, : 


whereby Ann. B. R. in Caſe of Aſhby v. White. 
Toll is loſt. | 


—Per Wild J. 2 Vent. 26, in Caſe of Turner v. Sterling, —Ibid. 27. per Tyrrel J accordingly.— 
Ibid. 28. per Vaughan Ch. J. accordingly. 


8. An Indebitatus Aſſump/it was brought for Toll. It was objected 
that this Action would nor lie for Toll, but the only Remedy was Di- 
treſs. But the Court inclined to think it would, if the Corn is the 
Duty; but gave time to move this and other Exceptions at another 
Time. Afterwards the Matter was moved again, and the Rule tor ſtay- 
ing Judgment was diſcharged. 2 Barnard. Rep. in B. R. 243. Palch.6 
Geo. 2. and 484. Hill. 7 Geo. 2. Cock v. Vivian. 


(K) Mirit and Declaration. Good or not. 


Reſpaſs by the Vicar againſt A. that where he and his Predeceſſ! 

T oug ht to grind without Toll, there the Defendant has taken Toll, Vi 

& Armis, viz. of one Quarter of Rye, and one Quarter of Corn, and d 

all the Corn that he ground there, om ſuch a Day to ſuch a Day. Tif 
Defendant ſaid, that he is only a Servant; Judgment of the Writ ; Et nan 
Allocatur; and the Writ was awarded good Vi & Armis, by which he 

pleaded to the Writ, becauſe the Plaintiff has not alleg*d the Price phe 

7oll; Et non Allocatur, becauſe he has pleaded more high before. by 

which he traverſed the Preſcription, and pray'd Aid of the Tenant for Lil, 

to whom he was Deputy; quod nota. Br. Treſpaſs, pl. 47. cltes 4 K 

3. 20. "TRE 

Br. Brief, 2. The Action was for non Payment of Toll; Ouod Teoloneum aſperts 
|. 113. cites £9 z/Jud ſolvere recuſavit. Whereas Toll, not paid, cannot be carried awa; 


Br. Action and theretore Aſportavit is falſe. And not withitanding that this be = 


Toll. 2 90 


or Surpluſage, yet becauſe the other Word folvere recuſavit are ſuffi- fur le Caſe, 
cient, therefore the Writ awarded good, and yet falſe, repugnant, and I a7 cites 


Surpluſage 3 quod nota. Br. Nugation, pl. 9. cites * ) H. 4. 44. which the 


„ant juſtified as Tenant of Wensbury, which is ancient Demeſne, by the Cuſtom of ancient Demeſne, to 
N ar Beaſts to manure their Land or (maintain their] Houſes Kod 4 bought; by * 
e ought $ Feaſts, with Part whereof he manured his Land, and the reſt he fed to ſel}. Judgment &c, 
and the Plaintiff ſaid, that the Defendant was a common Merchant, and fold and bought every Day for Pro- 
4: And the Defendant demurr'd in Lac; And as to the other Bealts he bought them one Day, and ſold 
them next Day, ard ſo merchant. And the Defendant demurr'd in like manner. And the Opinion of the 
Court was with the Defendant, and the Plaintiff was nonſuited. Brooke ſays, Quære why, and whe- 
ther the Opinion was only for the laſt Plea, or for both; for, upon the firſt Plea, it ſeems the Law is 
vith the . Kt _ * Paſture and Sale be one kind of Manurance of Paſture-Land. 

„re. Br. Toll, pl. 3. cites 8. C. : 

Vs C. cited by Coke, 2 Bullt. 228, in Cafe of Willamore v. Bamforde; for the Rule is, Utile per 


inutile non vitiatur. 


| Treſpaſs for hindering him from taking the Profits of his Fair in F. Br. Toll, pl, 
110 pro uno Equo vendito 4d. for Toll. And becauſe he did not ſhew of 2 cites © 
whom the Buyer bought the Horſe, therefore ill, by the Opinion of the 91 (G) _ 
Court; for the Buyer may have Notice of the Name of the Vendor. the new 
Contra in an Action of Wreck, or againſt an Hoſtler. But where he Notes there 
juſtifies the Buying of a Horſe in Market overt to change the Proper- fs Yan, TA 


oy, he ſhall thew of whom he bought. Br. Count, pl. 78. cites 9 H. the Name of 


6. 45. | the Buyer, as 

; alſo of the 
ng fold, for which the Toll is due, cught to be ſhewn in the Count; and cites S. C. but adds 
Quere. 


4 If a Man preſcribes to have 20% of every Boat which paſſes by the Vill Br. Toll, pl. 
. he ought there to cot ip what Water, by Name, the Boats were J. eites & C. 
poſing. Br. Preſcriprion, pl. 92. cites 21 H. 7. 16. | 

ln Caſe the F/arntiff declared of a Leaſe for Years of the Toll, and Clench took 
Profirs of the Markets and Fairs, within the Manor &c. ot T. and that another Ex- 
the Deſendant difturb'd him in taking divers Pieces of Wool ; it was ob- N 7 
jected againſt this Declaration, that the Plaintiff did not ſbew that his not fer forth 
Liſſir was ſeiſed at the Time of the Demiſe. Sed non Allocatur ; for the that Toll was 
Plaintitt, in this Action, is to recover Damages only, and the Right or to be paid of 
Title of Land is not in Queſtion. But contra, if it were in ſuch Action . 


in which the Right of the Toll had come in Debate. Ow. 109. Trin. ſage, for no 
30 Eliz. B. R. Eſcot v. Lanreny. Toll is due 
for Hens or 

Gee, or for many other Things of ſuch Nature, and ſo it might be that Toll was not due for Wool. 
Fenner was of the ſame Opinion ; but Popham contra, who ſaid, that the Plaintiff had declared, that 
the Defendant had diſturbed him from the Toll of divers Pieces of Wool; and by that is imply'd, that 
Toll ought to be paid for Wool, Aud at another Day Judgment was given for 4 Plaintiff, Ow. 109, 
Eicot v. Lanreny. 


6. A Claim in Quo Warranto, to have Toll in Specie of Grain expoſed to 
ale, whether ſold” or not, Ratione Manerii was adjudged ro be 111, 
becauſe it ought to have been Ratione Mercati. Noy 37. 41 Eliz. Hick- 
man's Caſe, | 

7. In Action fur le Caſe againſt the Town of Uxbridge, for taking i 
Toll of a Thurſday Market there, The Plaintiff made Title by Con- | 
'eyances under the Lord Derby, to whom it was granted heretofore, | , 
and allow'd in 38 H. 8. and 8 Car. 1. in 2 ſeveral Quo Warranto's, and k 
the Town diſclaim'd. Twiſden J. excepred, becauſe in the Count it was | 
ut [aid Ly Grant or Preſcription, Lut on a Seiſin only. 3 Keb. 12. pl. 16, 
Paſch. 24 Car. 2. B. R. Cook v. Baker. | 

8. In Cafe, the Plainrilf fer forth , That the City of Norwich has a Vent. 71. 
"mmon N harf and Crane, and a Cuſtom that all Goods brought down the 8 R 
Rider, and paſſing by, ſhall pay ſuch a Duty It was objected, that this 8 G 3 
's lor Toll-Thorough, which is Malum Tolnetum. Twiſden ſaid, that alleged, that 

| it 
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they main- if they had unladed at the Key, or at any other Place in the City, the 
tain'd a com. ſhould pay the whole Duty; or if he had ſer forth, that they 10 


die? for leanſed the River. It was order'd to ſtay. 1 Mod. 47. pl. oz, Hil 
Goods, and 21 and 22 Car. 2. B. R. Haſpurt v. Wills, | 
held a void 

Cuſtom as to ſuch Veſſels as did not unlade at the Key, or elſewhere in the City; but if they had 
ceived their Freight at the Key, it might extend to them. Sid. 454- Neſhord v. Wills, 8 c 5 
it was Debt brought on a By-Law, to have ſo much a Tun for Goods aſſing upon the River; and 


the Plaintitt had Judgment in C B. But that upon Error brought in B. R. the ſame was held 
Error. 


9. When Toll is claim'd generally, it ſhall be intended Toll-thorcys 


Per Atkins J. Mod. 232. in Caſe of James v. Johnſon. and {i 
ſo is the Cale in Cro. E. 10. Smith v. Shepherd. 3 all tha 


(L) Pleadings. 


Br. Cuſtom, 1. MAN cannot preſcribe in the Negative to pay no Tull, but in tl. 
pl. 23. cites Negative with an Affirmative, viz. that he and all &c. have ug; 


28 pre. to Buy and Sell &c. without paying Toll. Br. Preſcription, pl. x, Cites 7 
ſcription H. 6. 32. and 8 H. 6. 3. Per Paſton. 

ought to be : : ; 

in the Affirmative, viz. to be quit of Toll, and that he had not paid Toll. F. N. B. 227. (I) in the 
new Notes there (a) cites 14 H. 6. 12. 


2. If a Man preſcribes to be quit of Toll, he ought to ſew how it bas 
been allow'd and put in Ure; Quære. Br. Patents, pl. 27. cites 14 H. 
12. Per Vamp. 


Cro, E. 117 3, Treſpaſs againſt him for taking a Quarter of Corn, he juſtified fr 
pl. 2. Mich. that it was within the Town of L. and it was Damage feaſant in his 
| * be Freehold ; the Detendanr pleads that they were by Charter in the Tine 
Exchequer of Queen Mary incorporate &c. and a Market was granted to chem, and 
Chamber, the Place where &c. was appointed for the Market Place, and he brought 


Kingdon bis Corn on the Marker-day, and ſet it there, and the Detendant cock 
3 it; and upon Demurrer it was adjudged without Argument, that upon 


S. C. but dif- this Matter the Mayor could not juitity the taking. Cro. E. 75. pl. 34 
ferently , Mich. 29 & 30 Eliz. B. R. The Mayor of Lawnſon's Caſe. 

ſtated, as 1 

the Action had been brought in Right of the Patentee, for taking away the Corn which he had di- 
ſtrain'd Damage feaſant; and ſays the Defendant juſtifies as for his proper Goods, and pleaded a ſpe- 
cial Juſtification, that the Plaintiff made Title to them by Seiſure, and pleaded that King P. and 
Queen M. Ly Letters Patents inroll'd in Chancery, dederunt & conceſſerunt Ville de Launceſton Liberty of a lar. 
ket &c. and ſhews a ſpecial Cauſe of Seiſure as an Officer there; whereupon it was demurr'd, and Judg- 
ment for the Plaintiff, And now upon Error brought the Error aſſignd was, that he pleaded that the 
Kirg and Queen granted by Letters Patents &c. but did not ſay (Sub magno Sigillo confectas) and this 
was clearly held an Error; for if the Grant was not under the Great Seal, it is not good, and the ſaying 
it was inroll'd in Chancery is not ſufficient; for any Patent may be inroll'd there. And therefore the 
Judgment was revers'd,-——10 Rep. 94. b. S. C. cited in Dr. Leyfield's Caſe ; and there the Court 


aid that the Error aſſign'd in the Mayor &c. of Launcefton's Caſe, was the ant of a m__ bie in 
Curia of the Letters Patents; and that it was reſolved that for this Cauſe the Plea was inſufficient in 


Subſtance ; and therefore reſolved by all the Juſtices of C. B. and Barons of the Exchequer, that the 
Judgment be revers'd. 


4. In Treſpaſs for taking an Ox-hide, the Defendant juſtifies that the 
Mayor &c. ot L. was ſeiſed in Fee of &c. and that it was Damage ft«- 
ſant, and therefore he took it by Command of the Mayor of L. as Bal. 
liff The Plaintiff replied, that the Place where Oc. is a Market, and 
that he on a Mcarket-day bought the Hide in the Market of one W. B. ard 
delivered it to F. S. to carry away, who put it in a Basket; and it 9 


Toll. 
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Lene on his Shoulders trom the Marker, the Defendant took it away GC, 
which he is ready to aver &c. Detendant demurr'd, 1ſt. Becauſe having 
jütttied Damage ſeaſant, the Plainrift's Replication thews this Matter to 
ike troin Defendant his Authority tor the Taking, whereas the Plaintiff 
aries from the Manner of the Taking, and does not conclude Dug eft eadem 
Ac. 2dly. Becauſe Detendaar jultihes tor a Taking, which is intended 
non Land Damage feaſant; but the Plaiutiff's Replication is of another, 
ind goes not traverſe; Sed non allocatur; for the Plainriif thewing the | 
ſpecial Cauſe of the Hide's being there, and that tneretore the Defen- 
dant had Colour to take it, but that by reaſon ol the Matter in Law 
which he ſhew'd, his Taking was not jultihable, it ſeems that the Re- 

li-ation was good, and needs no Traverſe ; and that the Concluſion of 
dne Plea, Quæ eſt eadem Tranſgreiſio, is not requiſite, he hu ing agreed 
in the Time and Place ot the Caption, but ſhe ws Cauſe why 1t is not di- 
{rainable. But Popham held that the Plaintiſf ought to have travers'd, 
becauſe he does not agree in the Manner of the Caption; but Gawdy 
ind Fenner e contra, becauſe it is his Matter in Law. Adjudged for 
he Plaintitt, Cro. E. C27, 628. pl. 21. Mich. 40 & 41 Eliz. B. R. 
Sawyer v. Wilkinſon. N 2 

5. Treſpaſs for raking of his Sheep, the Defendant juſtified as Servant Cro. E. 710. 
to the Lord B. by Preſcription to take 2 d. ſor every 20 Sheep paſſing per pl. 34. S. C. 
& trans the Vill; and if it was denied upon Requeſt, to detain one Sheep of 1 
every 20 till Payment. Upon Demurrer it was adjudged for the Plain- that 3 
tif, becauſe the Preſcriptioa was not good to take Toll tor paſſing in via ſeribing to 
Regia; tor that the Inheritance of every Man tor paſſing in the King's r be 
Highway is precedent to all Freſcriptions; but if the Party ſhews Cauſe R fo 
tor the Toll, as if he is bound 7o repair a Bridge or Cauſeway Sc. This the” Toll 
would be good, but no ſuch is thewn here; but it is clear that a Man was not 
may preſcribe tor Toll Traverſe, becauſe it is a Paſſage over his own 23 be- 
Freehold, but not ſo for Toll-thorough. Beſides, the Defendant ſhould Re it 09s 
have ſhewn that the Sheep were paſſing through the Town before he took Nature of 
the Diſtreſs, otherwiſe it does not ſuit with the Preſcription to diſtrain Mar bridge, 


them, Mo. 574. pl. 793. Trin. 41 Eliz. Smith v. Shepherd. 2 5 
owed ; for 
that this Statute intended only Diſtreſſes for Rents and Services, and not ſuch Things of which no Di- 


trefs can be but in the Highway, And Exception being taken, becauſe the Cuſtom was alleg' d to be, 
That if the Sheep of any Foreigner be driven thro', a Toll ſhould be paid; and if denied by any Foreiener that 
drives them thro', a Diſtreſs may be taken, and it is not averr'd that he who drove them thro' was Foreigner, 
but only that the Maſter was a Foreigner: Sed non allocatur ; for the Driving of the Servant is the 
Driving of the Maſter, and if he be a Foreigner it ſuffices. Another Exception was, becauſe he juſti- 
fed Duod cepit & abduxit, and ſays not by Diſtreſs, Nomi ne Diſtrictionis; for that he cannot otherwiſe 
julify, This Per tot. Cur. was held a material Exception, becauſe without that it does not meet with 
the Preſcription. Popham thought Toll-traverſe and Toll-rhorough might be by Preſcription, but that 
it ought to be for ſume reaſonable Cauſe which muſt be ſhewn, bur no ſuch being * here, he con- 
ceived the Plea ill. Gawdy and Clench held the Plea well enough not ithſtanding, becauſe being by 
Preſcription, the Cauſe cannot be intended to be known, but fiace it might have a lawful Beginning, it 
5 well enough without ſhewing it; bur Gawdy dou' ted upon the Reaſon of 22 Aſſ. 58. whether ſuch 
Toll might be claimed by Preſcription ; Fenner deliver'd not any Opinion herein. But for Default in 
the Pleading it was adjudged for the Plaintiff. 


6. In Treſpaſs for taking a Cow, the Defendant juſtifies that the Bi- 
ſhop of D. had a Fair by Letters Patents with Toll, and that the Plain- 
uti ſold certain Hides, and the Defendant demanded 1 d. for Toll, which 
the Plaintiff denied, and thereupon he diſtrained: The Plaintiff rep/zed, 
that it was Ancient Demeſne in which he diſtrained, which is found a- 
gainſt him. Jones moved in Arreſt of Judgment, that the ſuſtification 
Was ill; for Toll is againſt common Righr, and here is no Grant or Pre- 
ſcription laid fer diftraining ; judgment ſtay' d per Curiam, had not a Non 
Prof. been before entered. 1 Keb. 342. pl. 14 Mich. 14 Car. 2. B. R. 
Harris v. Hawkins. 

7. Treſpaſs of Taking, Cutting, and Spoiling ſo many Yards of Cloth, 
the Detendant juſtified as to the taking by Preſcription to takea ea ſonable 
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Sum for Stallage, and that 55. was a reaſonable Sum ; the Plaintiff, 
murr d, becauſe this was [not] to diſtrain only, but to take and Tg 
the Goods until the Sum is paid. zdly. It is not ſaid certainly what 


bur a reaſonable Sum; Nor, zdly, thewed how 5 8. was a reaſon, 
Sum, that the Court may judge it ſo; But per Twiſden J. The Pre 


ſcription tor a reaſonable Sum is as ſufficient as for Fine ot Copyholg 
without ſhewing what Sum; for this is iſſuable: But the Juſtification g 
the taking at the Place agreed, and carrying to another out of the Cam, | 
ſhould be travers; And Judgment tor the Defendant Niti ; for it ra 
be ſaid Quæ eſt eadem. 3 Keb. 722, 723. pl. 7. Hill. 28 Car. 2. B K 
Ricroſt v. Roberts. ON 
2 Mod. 143. 8. In Treſpaſs for taking his Cattle, the Deſendant juſtified by Pr 
S. C. and it ſcription to have Toll for all Beaſts driven over the Manor of B. Af : 
efry arg cial Verdict tound that the Manor &c, was Parcel of the Poſlefſions of 
not become the Priory of B. That the Prior had ſuch a Toll by Preſcription 4; 45 
a Toll in purienant to the Manor; that by the Diſſolution it came to the Crown, 114 
525 by the ſo to F. S. in whoſe Right, and as Servant to him, the Def 


„ey be gl endant juſtifeq: 
folution; and conclude, that if the Defendant may claim by a Que Eine % 


mend for the they find for him, if not, then for the Plaintiff, It was argued, "Thur 
Defendant. Toll may be appurtenant to a Manor, as well as any other Profit ap- 
prender; and tor the Que Eſtate, tho a Thing which lies in Grant 
cannot be claimed by a Que Eſtate directly by itſelf, yet it may be 
claimed as appurtenant to a Manor, by a Que Eſtate in the Manor. And 


to this the Court agreed, and gave Judgment for Defendant. Mod. 241, 
pl. 21. Hill. 28 & 29 Car. 2. C. B. James v. Johnſon, 8 


9. If Detendant preſcribes tor Toll for paſſing the Highway, he muſt |. 
ſome Caule to intitle himſelf to the taking of ir, as by Joins N 


Public Advantage. Admitted Arg, 2 Mod. 144. Hill. 28 & 29 Car. 2, 
C. B. in Caſe of James v. Johnſon. 


2 Show. 34. 10. In Treſpals for taking a _ of Oatmeal, the Defendant as to all 
pe. 8 Paſch. beſides 6ne Ouart, pleads Not Guilty, and as to that he juſtified for Till in 
B; K $ % the Market at Penzance, and made a Title to the Market and Toll ly 
by the Name Preſcription &c. The Plaintiff replied that before the Defendant had ar 


of Fill v. Thing in it &c. Lueen Elis. was ſeiſed of the Market, and by Letters 2 
0 1 42 tents, reciting that R. 1. and K. Fohn had granted to the Burrough of Hil. 


es ſton, that it ſhould be a Free Burrough, and quit of Toll, of Pontage, Pal- 
Daces's par- ſage, Stallage, and Sallage thro all Crawall 3 She 1 the Fug _ 


— In- rough, and preſerved to them all the ſaid recited Privileges, Then he ſets 
tereſt is not 


. forth, that he was born in, and a free Burgeſs of Hilſton, and fo exenptil. 
aud Pember. I he Detendant rejoined &c. that the Burgeſſes of Hilfton had always paid 
ton ſaid it 7¹⁰; And upon Demurrer the Court ſaid it was a Doubt whether this 
had been Toll be within the Word Sallage, or any other particular Word of Di- 
— * 55 charge, and that the Word Theolonium will not extend to all the Particulars 
2 Recital, After mentioned. And their Opinion was, that the Charter of Q. Eliz did 


becauſe it not diſcharge the Plaintiff, and fo gave Judgment Quod nil capiat. 2 ]o. 
would and 118. Gill v. Prior. 

ſhould have | 

paſs'd what the Queen had, but here it refers to King Jobs, and be never bad this. Scroggs ſaid, The 
Queen only paſs*d thoſe Tolls which belonged to the Kings of 1 particularly which King John 


had, and not thoſe which came to her ſince, and by another Means; to which the reſt agreed, and 
Judgment was given for the Defendant. 


11. In Treſpaſs for taking 4 Buſbels of Wheat at 4 ſeveral Days, (vit.) 

2 in the Market-place in Lanceſton, and 2 more in the Houſe of F. & XC. 
The Defendant as to all but 16 Pints, pleads Not guilty, and as to theſe 
Actio non, and juſtifies as Servant to the Mayor and Commonalty of Lan- 
ceſton, and by their Command &c. for Toll in the ſaid Market; andth4 
he took the 16 Pints at two ſeveral Markets, (viz.) 12 Pints for 12 Bujkels 
expoſed to Sale &c. and 4 Pints for 4 other Buſbels &c. que eſt eadem captis 
Plaintiſf demurr'd, becauſe the taking in the ſeveral Places mentioned ' 
? 


th, — 


_— „ 


/ Declaration are not anſwered ſeverally, 10 that it might appear whe- 
her the Pints of Corn were taken in or out of the Market; tor tho? the 
Taking may be juſtified in a Market, yer it cannot be juſtified out of it: 
Sed per Curiam, the Plea is good; for it is ſufficient for the Defendant 
o anfiver the Taking in the Vill, and the very Place where taken is not 
material in Treſpaſs, as it is in a Replevin; and had the Taking been 
dat of the Market, the Plaintiff ought to ſhew it. And Judgment quod 
nil capiat. 2 Jo. 207. Paſch. 34 Car. 2. B. R. Specot v. Carpenter. 

12. In Treſpaſs for taking his Corn, the Deſendant juſtified for Toll, 
dat did mot ſet forth that the Corn was fold; and Exception being taken 
vr this Reaſon, becauſe none can otherwiſe be due, unleſs by ſpecial 
Coftom, Judgment was given for the Plaintiff 2 Lutw. 1329, 1336. 
Trin. 2 Jac. 2. Leight v. Pym. 

13. Treſpaſs tor raking two Lambs at F. The Defendant pleads in Bar 
1 Grant of 2 Fairs to W. R. and his Heirs, 0 be held every Year in F. 
«1th all Tolls &c. to theſe Fairs belonging &c. That a Fair was held there 
; Aug. &c. and that the Plaintiff bought 600 Sheep and Lambs, for 
which 6 8. became due for Toll, of which he gave Notice; but he re- 


ſuing to pay it, the Defendant, as Servant to W. R. diſtrained the two 


Lambs tor Toll, and took and carried them away, which is Reſiduum 
Tranſgreſhonis &c. The Plaintiff replied, that he was Inhabitant in T. 
within the Dutchy of L. and ſo preſcribed to be quit of Tull, and that he 
cave Notice to the Detendant. Upon Demurrer it was objected, that no 
Toll was expreſsly granted, and therefore none is due by Law. The 
Grant is (as belonging, or accuſtomed to the Fair) which cannot be b 
Preſcription, which ought to be averr'd. adly, For that the Defendant 
ſer forth, that he did take and carry away the Lambs for the Toll nor 
paid, but did ot ſay Nomine Diſtrictionis, as was reſolved Cro. E. 510, 
711, in Smith and Sheppard's Caſe ; but in this Caſe it was ſaid that 
he diſtrained the Lambs tor Toll. But admitting the Plea good, the 
Court were of Opinion, that the Preſcription for Inhabitants to be 
quit of Toll is good, and ſo the Replication and Count being good, 
to the Bar was not, the Plaintiff ought to have judgment, and fo 
he had for this Reaſon. 2 Lutw. 1347. Paſch. 4 Jac. 2. Osbuſton v. 
James. | | 

14. Treſpaſs for taking Deal-boards ; The Defendant preſcribes to re- 
fair a Wharf, and Ratione cujus to have a Toll of 2 d. per Tun of all Mer- 
candize landed within the Manor, (but did not ſay upon the Wharf) and for 
\\on-payment to diftrain a reaſonable Part of the Goods. The Plaintiff 
relied De injuria ſua Propria, and traverſes the Preſcription ; upon which 
they were at Iſſue, and there was a Verdict for the Detendant ; and now 
I! was objected that this Preſcription was void, becauſe without any 
Conlideration, it being for landing Goods on the Manor, and nor on the 
Wharf; fo that this is as a Toll-chorough, and without Conſideration, 
ad not good. Bur the Court held, that hs is rather Toll-traverſe than 
l1-tborough, and gave Judgment for the Plaintiff, 3 Lev. 424. Trin. 
V. z. C. B. Criſpe v. Belwood. 

15. In Treſpaſs, &c. the Defendant preſcribd for a Fair every Year 
en ſuch a Day, to be held in the Place where &c. and to have reaſonable 
Tal, (viz) inter alia, one Shilling for every double or large Stall, and for the 
(round near it and about it. Upon Iſſue join'd, the Detendant had a 
Verdit, It was moved in Arreſt of Judgment, that Toll could not be 
ue for Stallage, tor they are different Things. Sed non Allocarur ; be- 
cle Tolnet: may well iznify Stallage, as a general Word for all ſuch 
"es and Payments. 2. It was objected, that the Defendant had pre- 
nnd tor Toll, inter alia, (viz.) 18. for a large Stall, which is incer- 
an; and ſince the Preſcription is intire, the Duty ought to be fo too. 
dec non Allocatur; for the Defendant need nor ſer forth more than what 
e preſent Occaſion required. zdly, The Words near and alcut the 
44/7 were objeed as uncertain and void. Sed non Allocatur; for this 
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ſhall be aſcertaind by the common Uſage of the Fair. And Judge 
per tor. Cur. tor the Defendant. 2 Lutw. 1517. Paſch. or Trin. 12 W 
3. C. B. Bennington v. Tay lor. c 
2 Ld. Raym. 16. In Treſpaſs of Goods taken, the Defendant juftifies, that R. Biſhop 
40 b.“ of W. was feiled in Fee of a Market in C. and that he, as Bailif % 
Name of Train d them Damage feaſant. Plaintiff replied, a Grant by Letter, Pat 
cuizley v. 70 J. late Biſkip of W. and alleges, that he brought the Goods into the Aa 
Flache & ket jor Sale, when the Defendant took them oft his own Wrong, Tis 
Rar ER De.endant, by his Rejoinder, craved 78. of the Patent, and ſaid, tha 
Lor dingly Llaintiſf did not pay Toll, and thereſore Defendant defired him to reno li 
by Ravmord Goods; which not being done, he diſtrain'd them &c. Plaintiif de. 
Ch. J Paze, murr'd, becauſe Detendant demanded Oyer of the Patent, which yy 
1 bi ket not pleaded with a Protert; that he did nor allege, that any Tol ug 
eng Arg due, nor tor what, or in what Manner, nor that any was denied; aud 
fays it was that the Rejoinder is a Departure from the Bar. The Detendanr's Cyr. 
never moved ſe] agreed, that the Rejoinder could not be maintain'd : Bur ſaid, ti, 
again. the Replication admitted his bringing the Goods for Sale into the Mu. 
ker; but that Plaintiſt, betore his doing fo, ſhould have tender'd Sul. 
* 2 Roll's lage to the Lord's Baili:F; and cited * 2 Roll's Abr. 123. relating to the 
Abr. Mar- Town of Cambridge. Bur the Court declared, they were by no means 
1 F ſatisfied that Toll or Stallage was due to a Market, without any exprel 
Tac Bk Clauſe in the Grant, or Preſcription tor that Purpoſe ; But if theſe D. 
umgten ties were incident to Markets of common Right, they thought thu 
Aar Stallage could not be neceſſary to be tender'd before the Goods were brinm!t 
ary . _ into the Market ; and that it was enough to do it after they were brought 
Dodcridge in. And as to the Cale cited out of 2 Roll's Abr. 123. the Ch. J. ad 
was e contra Judge Page declared, that they doubred whether it was Law. Accord. 
at a Day be- 1ngly Judgment was given for the Plaintiſt, unleſs Cauſe, on Thurdi 
fore. next. 2 Barnard. Rep. in B. R. 161, 162. Trin. 5 Geo. 2. Bigley v, 


Pechey. 


(M) Verdict. 


1 Salk. 248. 1. J F it be fond, that the Corporation &c. are bound to repair &c. the 
pl. 4. 8. C. Thing, on Account whereof the Toll is to be paid, it is ſuficient, 


el 3 without finding that it was then in Repair; tor it is the Obligation which 
pear. lies on them to do the Thing, and not the Pertormance ot the Thing 


12 Mod. itſelf, which is the Conſideration of the Duty; Per Holt Ch. J. Aud 
216. Mich. Judgment accordingly. Carth. 359. Trin. 7 W. 3. B. R. Viokinttone 
1 by v. Ebden, 


du inckeſline v. Ebden. But ſame Point does not appear. 


See Mark £ 

ome. (N) Toll-Book. 

Ow. 27. 1. Stole a Horſe, and fold him in Market Overt ; but he enter'l 
* — a falſe Name in the Toll-Book. This does noc alter the ” 
by Wind- perty of the Thing toll'd. Le. 158. pl. 225. Mich. 31 Eliz. C 


ham and Gibbs's Cale. 


Rhodes, : u he 
If one takes my Horſe, and ſel's it in a Market Overt, and pays Toll for it, n 


Tort. 305 


ente rs 


buys it Pond. 
tinue his Suit, 


Hill. 30 Eliz. 


2 Name falſely in the Toll-Book, yet the Sale is clearly good, and "the Property al- 
4 if there was 10 Covin in the Vendee. For t 1C Miſnoſmer of the Party is nothing to him, when he 
"bona fide, and is not conuſant of the tortious Taking. And they adviſed the Plaintiff to diſcon- 


and order'd that ſmall Coſts ſhould be aſſeſs d; and it was ſo done, Cro. Eliz. 86. pl. 6. 


B. R. Wickes v. Morefoots. 


For more of Toll in General, ſee Market, Preſcription, and other 


Proper Titles. 


Tort. 


(A) Conſtructiom of Law, relating to Torts. 


JF a Man ſells a Diſtreſs which he took and impounded, and after 

rebuys it, and impounds it again, yet the Selling is not excuſed. 
Per Mountague J. And Knightly ſeem'd of the ſame Opinion, and 
cited 5 E. 4. D. 35. b. pl. 34. cites in Marg. 2 E. 4. 55. a. 28 H. 6. 


b. 
f 2. The ſame of Trees cut by Leſſee, and by him ſold, and afterwards S8. P. Co. 


by him bought again, and employ'd tor Repairs. D. 35. b. pl. 32. Trin. 


Litt. 53. b. 
& if 


20 H. 8. Maleverer v. Spinke. | Leſſee cuts 


Trees, and 


ſells them for Money, and with the Money repairs the Houſe, it is Waſte. Co. Litt. 53. b. 


3. A, deviſed a Term to B. and makes C. Executor, and dies. The 
Hucitor takes a new Leaſe, which is a Surrender and a Devaſtavit. The 
Hegi te enters without Aſſent of the Executor, by which he is a Diſſeiſor, 
and then grants his Intereſt to the Executor. Adjudged that this ſhall 
ere as Aſſeat of the Executor irt to the Term deviſed ; and this makes 
the Deviſee to be in by Right, and then he is in of ſuch Term in 
Elate, as he may grant. Mo. 358. pl. 487. Trin. 36 Eliz. Carter v. 


Love. 


2. When a Man enters, having a good Title, he ſhall not be ſaid to en- 


ter by a tortious one. Arg. Mo. 363. * 494. in Bullie's Cale, cites 
e 


12 Aff. where the Lord diffeiſed his 
died his Heir within Age. This purg'd the Di 


nant by Knight-Szrvice, who 
Me 71. So 38 H. 6. Te- 


tant pur Auter Vie is diſſeiſed, Ceſty que Vie dies, he ſhall be Occu- 
pant, and the Diſſeiſin purg'd. 
5. A Man cannot apportion his Tort. Cro. E. 651. pl. 6. Hill. 41 


Fliz. B. R. in Caſe of Heliar v. Whitear. 


Cale. 


6. Where a tortious Poſſeſſor ſhall be liable to anſcver conſequential 
Damages, tho' a Poſſeſſor bona fide, ſhall not in the like Cate, See 


0 


Hob. 100. 


4). 


6 Rep. 24. b. Delyar's 


in Caſe of Moore v. Duſley, cires 8 E. 3. 52. and 8 E. z. 


37: V. When 
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7. When Right und Wrong do meet together, the Ri ght ſhall ever 1, 


reterr'd. See 3 Bulſt. 47. in Caſe of Parris v. Auſtin. And {+ Rol 
ep. 214. in 8. C. 


For more of Tort in General, ſee Diſleiſin. Ratthabitio. Nele 
Dilſſeiſors, and other Proper Titles. » Releaſe u 


Tout temps Priſt. 


(A) Tout tem ps Priſt. ¶ Aud Uncore Prijt.] 


* Br. Touts * Debt upon Obligation, upon Condition of Payment of « le 


temps Pritt, Sum, if Dekendant pleads a Tender, and Refuſal by plane 
pl. 21. cites | ; unn 
Wa pet he ought to tay Uncore Priſt. 10 Þ, 6. 16. b. 11 H. 6. 27, *1, 
But if the I, 6. 23. 
Money was : 
to be paid to a Stranger, he need not to ſay Uncore Priſt. And. 4. pl. 7. Paſch. 3 & 4 P. & M. ia Ci 
of Pannel v. Neve]. 5 | 
Where a Man is bound in 601. to pay 40 J. if he pleads Tender of the 40 in Aion of Debt brourlt 
againſt him of the 601. he ought to ſay that he is yet ready, and always has been ready to pay the gol 
and bring the Money into Court, becauſe the leſs Sum is Parcel of the greater Sum exprefs'd in the 
Obligation, and there Refuſal of it ſhall not ſerve, for it is Parcel &c. Br. Tout temps &c. pl. z. 
Cites 20 E. 4. 1. per Brian & Cur. But Ibid. pl. 33. cites 21 E. 4. 42. 52. That it was held, ve 
tot. Cur. in ſuch Caſe, that he need not ſay that he is yet ready to pay; quod nota. But it is ſaid, that 
21 H. 6. is contrary, and ſo are ſeveral other Books thereof. : 
But if the Obligation be of 601. to enfeoff the Plaintiff by ſuch a Day, or to deliver to him a Horſe, or 
ſuch like, <vbich is not Money, Tender by the Defendant, and Refuſal by the Plaintiff, is fulficient for 
the Defendant for ever. And there in Pleading rhe Defendant need not to ſay, that he has been always 
ready, and yet is; but in the one Caſe and the other the Penalty is ſaved. Br. Tout temps &c. pl, "1. 
cites 20 E. 4. 1. per Brian & Cur. 


2. If A. covenants with B. to pay him 101. after M ichaelmas, aud 
before Eaiter ; in Debt upon this Covenant, if Defendant pleads, 
that within the ſald Time he tender'd to the [Ilaintiff the ſatd 10! 
and Plaintiſt remied it, it is not good without ſaying Uncore Prif 
EC. Pill. 1649. between Newton and Newton, fn 2 Actions. Adhüdgd 
upon Oemurrer, Intratur. M. 1649. Rot, 
3. In Debt upon Obligation, if Condition be, that a Stranger fal 
make another Deed to the Plaintiff; if he pleads a Tender to the 
RO, Refulal by him, he need not ſay uncore Priſt. 0 
» ©. 3D. Us ; 
3. The ſame Law would be, if the Defendant himſelf ought to 
make the Deed, Contra, 10 I), 6. 16. b. 
S. P. per _ 5- Jn Debt upon Obligation upon Condition to perform an Award 
vg * if the Oelendant pleads a Tender and Refuſal of the Sum awarded, 
Tour temp he ** not to kay Uncore Priſt. 14 H. 6. 23. Curia. Contra 1: ) 
e PE. 2.47 
cites 20 E. 


4. 1.—But in Debt upon Arbitremert, he ſhall ſay that he has been al i Ke. Br, Tout 
temps &c. pl. 31 cites 20 E. 4. 1. per Brian & Cur. | ways ready, and yet is &c. Br 


6. Tt 


— 
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F 


6. Il deliver 10 1. to another without Deed, to my Uſe, and make 
 Defeaſance by Deed, it he pays 51. &c. if he pleads a Tender at the 


Day, he needs not to ſay Uncore Driſt. Contra 18 E. 3. 39. b. 
„In Debt upon Obligation, Whereof a Defeaſance is made by ano- S. P. That 


cher Deed to pay a ſmall Sum, tif he pleads Tender at the Oay, be a, Un- 


need not to ſay Uncore Priſt. Contra 18 E. 3. 53. b. core Bris 

per Priſot 
ard Littleton, by which they took Iſſue that he did not tender. quod nota. Br. Tont temps &c. pl 4. 
cites 33 H. C. 3. Heath's Max. 124 cap. 5 cites S. C. S P. accordingly, 9 Rep. 79. b in 
Peyroc's Caſe, cites 13 H. 6. 2. a. b. D. 36. pl. 119. Trin. 4 Eliz. Anon. per Dyer. 

% in Debt upon an Obligation, it was held, That where an Obligation is made, and afterwards a 
De feaſance is made thereof, if he pays a leſſer Sum &c. there, if he pleads the Defeaſance and the Pen- 
ler of the leſſer Sum, he need not to ſay, Tout temps priſt; for by the Tender he was diſcharged of 
1], But otherwiſe it is of an Obligation, with a Condition to pay a leſſer Sum. Cro, Eliz. 755. pl. 16. 
paſch 42 Eliz. in C. B. Cotton v. Sir Gervaſe Clifton. 


3. The ſame Law is where the Deteaſance is upon a Statute, Contra 7 of Rep, 


22 E. 3:5: Peytoe's 
Caſe cites 33 H. 6.2, a. b. 


9. Ik a Man confirms Land to a Man in Fee upon Condition of 
Payment ot certain Tinne, tf he pleads a Tender of the Tinne at the 
Day, he need not to ſay, Et uncore Priſt. Quere zo All. rr. 
10. lu Detinue of a Horſe, he thall not ſay, That he has been always 
ready &c. Br. Tour. temps &cc. pl. 31. cites 20 E. 4. 1. Per Brian & 
Cur — So of Arbitrement. 16 H. J. J. Ibid. 
11. It was faid, that in Debt upon an Obligation, it is a good Plea that Heath's 
the Detendant has been a/ways ready to pay &c. if he could have Acquit- Max. 127. 


ice. Br. Tout temps &c. pl. 39. cites 1 R. 3. and Fitzh. Verdict 13, 2 cites 


. l 

a S. C. and 
adds, that by this it ſhould ſeem that the Plaintiff in that Caſe ought to offer an Acquittance as he is to 4 
demand Rent that is payable on the Ground, Quære inde. 


12. When a Bond is for Payment of Money in Diſcharge of a Debt, Tout 
temps priſt mutt be pleaded, notwithſtanding a Tender; But where the 
Payment of the Money is in Defcaſance of ſome other Collateral Matter, as a 
bond ro fave Harmleſs &c. it need not be pleaded. Arg. 10. Mod. 282. 
cites Co. Litt. 207. a. | 
13. A Difference taken between a bare Debt and a Penalty to pay a Debt, So in Aſ- 


15 an Obligation with a Condition; For in that Caſe it ſhall be ſuffic ient ſumpfit 


%o plead a Tender at the Day without | with] an Uncore Priſt, without hp Mon 


a Tout temps priſt; there he may plead a Tender ropertorm the Condi- imparl'd ſpe- C 
ton, without ſaying, that he was always ready; Bur when it is for a cially, * 
bare Debt, there he muſt plead, Tour temps priſt. And the Court a- Windham Mi 


greed the Ditierence between an Obligation with a Penalty and a bare 1 os CH 1 


bebt. Freem. Rep. 205. pl. 209. Mich. 1675. in Cafe of Serle v. Bun- pleaded Ten- 
nion. | der, and 

| that he was 
don ready, as in D. 300. it might have been good, but now it ſeems he is eftopped to plead Always ready; 
And Atkins inclined to this, Cæteris abſentibus; Sed adviſare volunt. Freem. Rep. 1 34. pl. 156. Mich. 
16:3. in C. B. Bone v. Andre w's.—3 Salk. 220. pl. 9. S. C. but not 8. P.— 2 Mod. 70. S. C. bur 


q 


not $, P. 

14. If a Promiſe be to pay Money on a particular Day, there a Tender with * 622, 4 
2 Tour temps priſt is good enough, bur it is other wiſe where the Money = 1 
1s to be paid on Requeſt ; For there might be Laches before the Tender. 1 


Per Holt Ch. J. Cumb. 444. Trin. 9 W. 3. B. R. Giles v. Hart. 
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(B) At what Time he may plead this Plea. 


the Delendant in the Action of Debt takes his Delays jy 


* Eitoine and * comes by the Grand Diſtreſs, pet he may nend 
—Y > Toit Temps Pritt. 18 E. 3. 53. b. v plead 
orainſt Exe- 
enters, they orght to fay, that they have been always ready, and yet are &c. For other 
render Damoges ; Ard they were permitted to ſay fo at the Diſtreſs; Quod nota. Br. 
pl. 3-. cires 22 E. z. and Fitzh. Damages 103. 
in Lebt the Defendant came at ihe Diſtreſs, and ſaid that he has been always ready to pay, and 171 
ard brought the Money into Ccurt, ard the Plaintift den urr'd becauſe he came at the Dic * 
allocarur ; For it may be that he <was never warned Ly the Sheriff, by which he recovered the 85 Rag 
dered &c. without Damages, as it ſeems. Br. Tout temps &c. pl. 8. cites 7 H. 4 9. | 
128 cap. 5. cites 8. C. 
But in Anruity, the Defendant came at the Diſtreſs, and ſaid that he bas been alway 
pay &c. and no Piea per Cur, becauſe he came at the Diſtreſs. Br. Tout temps &c. 


wiſe they gal 
Tout temps & 


m ken. 


Heath' May, 


ready, and jet in 0 
pl. 7. cites 2 H. 4. . 


Feath's 2. Dower Unde nihil habet, the Tenant came at the firſt Day, and ſai 
—_ : us that he had been always ready to render Dower, and the Demandant ſaid, tha 


< . oftentimes before the Writ ſhe demanded Dower and could not have it; aud 
*$ P. and was received, inaſmuch as it was at the firſt Day. And it is ſaid elſewhere 
does no this is inaſmuch as the * Heir is in by Title, bur Contra in Colinage 
hue Fog i Aiel & Mortdanceſtor; for this is to diſaffirm the Title and Eſtate of the 
made Co. L. Tenant; note the Diverſity for there ſuch Averment ſhall not be taken 
33. a. Br. 'T'outs temps &c. pl. 34. cites 2 H. 4. J. 

3. In Debt the Defendant join'd Iſſue for Part, and as to the reſt tended 
it in Court, and ſaid, that he has been always ready, and yet is, and ſaid 
that he rendered it to the Plaintiff at the Summons, and Attachment. aud 

8. p. By Dittreſs in London &c. Br. Tour temps &c. pl. II. cites 11 H. 4 55, 

Tout temps 4. In Dower, Eſſoin caft for the Defendant does not eſtop him to ſay, that 
&c. pl. 36. he has been always ready, and yet is, to render Dower in Caſe the e. 
cites 7 H. 7. mandant will render him his Evidence concerning his Land which he 
1 has by Deſcent &c. For the Eſſoin may be caſt by a Stranger, and ti eie. 


Max. 128. fore ſhall not prejudice the Tenant ; quod nota, per Cur. Br. Tout temps 


cap 5. cites &c. pl. 20. Cites 14 H. 6. 4. 
ſame Caſes. 


Heath's 5 In. Dower, the Tenant ſaid, That he has been always ready to render 


wg I col Dower, and yet is, to which the Demandant ſaid, that to this he call ut 
< 3 le received ; For at ſuch a Day the Original was returnable and the Par- 


Br. Tout ties appeared, and the Demandant made her Demand, and the Defendant 
remps &c. iin parlel 5 aud had Day ſuch a Day 3 And per Aderne J. and Danby Ch. 
4 Lord 2h is an Eſtoppel, to ſay that he has been always ready &c. Br. Tout 
In Debr temps Ec. pl. 27. cites 5 E. 4. 141, | 

upon an Ob- 


ligation, the Defendant, after Oyer of the ſame, imparled, and now pleaded that he was ready to pay the 


oney at the Day ard Place, and thet none was there to receive it, and that he is now ready, and ten- 
dered the Money in Court, and ſaid not Tout temps, and a good Plea as it ſeems ; for he had excuſed the 
Forfeiture by the Plea avove, and he ſhall not be eſtopped 7 Imparlance to plead the Plea above, pe! 
ſeveral Juſtices, but Lennard Cuſtos Brevium aliter ſentiit. D. $00. pl. 37. Paſch. 13 Eliz. Anon,—Cro. ] 
627. pl. 22. Mich. 19 Jac. B. R. Steward v. Coles. S. P. and the Plaintiff oftered to demurr becauſe the 
Defendant did nor plead Tour temps priſt, and tho? he tendered it at the Day, whereby he ſaved it for 
the Time, yet if he pleads not this Plea, it ſhall be intended that he has forfeited his Obligation, ard 
whether he ſhould have Judgment or no was much doubted : So that the Defendant durſt not inſit 
upon his Plea; but by Direction and Mediation of the Court he paid 500 J. in Satisfaction of the 
Debt, and 1001. Cofts and Pamages. "Tis true in Debt upon Bond ſuch Plea is good afrer Im- 
parlance, becauſe it is to ſave the Penalty. Arg. cites D 30s. but when a ſingle Duty is demanded, and the 
Party is intitled to Damages for Non-payment, the Plea of Tout temps priſt is not good. Arg 2 Mod. 62. 
Anon. (And Judgment according to the Jaſt Part of the Diverſity.) — The Caſe of D. 300 is geo 
Law. Per Holt. Cumb. 334. Trin. 7 W. 3. B. R. Broom v. Pine. a 


Aſſunpſt 


* 
— > # 
_ 8 * ä 
* 
— 


Aſompfit for Money due for Work, The Defendant has a ſpecial Imparlance, Salvis omnibus excep 
noni bus tam bre vi quam narrationi (& ad vantagiis omitted) and then comes and pleads that he tendered 
tim the Money, and was always ready to pay him, and Uncore priſt. The Plaintiff in his Replication 
bens, that the Defendant did impar] Ut ſupra, and demands Judgment, whether or no, after this Im- 

glance, he ſhall be fermit:ed to plead a Tender, and that he was always ready. And it was inſiſted, that 
* Contradict ion after an Imparlance, to plead he vas always ready; For if he were ready, why 
4id he imparl ? Beſides, the Entry is ſaving all Exceptions to the Writ and the Declaration, and he 
&all not have more than he has reſerved, and cites Br. Tout temps priſt 27 accordant, 2 H. 6. 1 3. Wind- 
ham ] perhaps if you had pleaded your Tender, ard that you are Now 8 as it is pleaded in Dyer 
100, it might have been good; But now it ſeems that you are eſtopped to plead that you were always 
ready. And Atkins inclined hereto czteris abſentibus ; ſed adviſare volunt. Freem. Rep. 134. pl. 159. 
Mich. 1673. Bone v. Andrews in C. B. 

t cannot be pleaded in an Indebitatus Aſſutrpſit after Imparlance ; for it is contradicto to 
ach Plea, for the Money was due on the Day of the Aſſumpſit. Carth. 413. Giles v. Hart. 2 Salk. 
622 pl, 1. Mich. 9 W. 3. S. C.—12 Mod. 152: 8. C. | 

oo in Debt for Rent, The Defendant imparles generally, and then pleads Tout temps priſt. The Court 
held this Plea could not be pleaded after a general Imparlance ; For it is * contradi ory to ſay, he was 
lays ready, _ yet to take Time to Anſwer to the Declaration. Freem. Rep. 205. pl. 209. Mich. 

, Serle v. Bunnion. 

55 P. Per Holt Ch. J. Comb. 3 34. Trin. 7 W. z. B. R. in Caſe of Broom v. Pine. 8. P. 
2 Mod. 62 Anon. : 

One mult plead Tout temps * always be fore 8 12 Mod. 72. Paſch. 1) W. & M. Anon. 
— 8. P. 12 Mod. 83 Mich. ) W. 3. in Caſe of Wigmore v. Veale. 

Upon Point of Cn of Tender this Diverſity was taken by Holt Ch. J. That Tender at the Day is 
no Plea to 4 ſingle Bill but only in Bar of Damages, in which Caſe you muſt plead it before Imparlance 
with a Tcut temps and Uncore | & profert &c. but Tender at the Time is a good Plea to a penal Bond 
in Jar, becauſe it ſaves the Forfeiture, and therefore may be after Imparlance. 12 Mod. 3 54. Paſch. 
12 M. 3. in Caſe of Horne v. Luines. — But the Reporter cites 1 Inſt. 207. a. 21 Ed. 4 25. pl. 39. and 
ſas, This ſeems to hold only where the Penal Bond is for doing a collateral Thing and not where 
it is for Payment of Money, but ſays, Vide the Caſe in Dyer 300. a. That in Caſe of a Bond for Pay- 
ment of * he may plead Tender and Uncore priſt after Imparlance. 12 Mod. 354 In Caſe of 
Horne v. Luines. 


Tout temps Priſt. 


6. In Debt, at the Capias the Defendant came and found Surety, and had 

Superſedeas, and tender d the Money, and ſaid that he has been always 

ready &c. and yet is, and tender'd the Money. And per Littleton, He 

may plead this well, becauſe he was return'd Nihil upon the Original, 

and had not Conuſance till the Capias. Contra if he had had Conuſance 

belore, Br. Tout temps &c. pl. 30. cites 3 E. 4. 9. | | 
7. In Detinue of diverſe Parcels, Tender of Part is a good Plea to it before Heath's 


Verdi? &c. Br. Tout temps &c. pl. 39. cites 1 R. 3. _ 88 


But if there be a Verdict, then is the Sum of the Value made a Thing entire, whereof the Plaintiff i 
not bound to receive Part without the whole. 


?. In Debt upon a /ingle Bill, or for Rent, the Plaintiff declares that 
the Defendant hath nor paid him Licet ſæpius requiſitus; the Defendant 
may plead that he was always ready and till is ready, and pray Judg- 
ment of Damage; and then the Plaintiff, if he will have Damage, muſt 
reply, and ſhew a ſpecial Requeſt ; Per Holt. Comb. 334. Trin. 7 W. z. 
B. R. Broom v. Pine. 


* a „ * 


(C) Tout temps Priſt. ¶ Aud Uncore Pri „ after Verdif# 
for Defendant on the Tender. 


17 the Defendant be to pay a leſs Sum, and Defendant pleads a 
Tender at the Day wich an Uncore Priſt, if the Plaintiff refuſe 
the Money, and takes Iiſue that he did not tender it at the Day, and it 


« tound againſt him, he has not any Remedy for the leſs Sum, 18 
E. 3. 39. b. Quere. 53. b. Quere. 25 E. 3. 45. b. Quare, 
2. So If he pleads Payment of Part, and Tender and Refuſal of the 
Reſidue with an Uncore Priſt, and Plaintiff refules the a + 
e 


4 


nel v. Nevel.—— . 150. pl. 84. Trin. 3 & 4 P. & M. S. C. And becauſe he did not ſay Uncore Pri, 


* 


Tout temps Priſt. 
takes Jfſue that he did not pay the Sum alleg'd, and this 18 5; 
againt him, he ſhall not have the Reſidue of which Des is tou 


ed uncore Priſt. Contra 22 E. 3. 5. Curia. plea. 
bn Bur he might have taken that Money alter the Ifue joined. ,, 
+4: | 


(D) How the Pleading ſhall be. Where he ſhall 
the Thing, [viz. Money] into Court. 


bri 
12 


1. 1 F a Man pleads a Tender of — with an Uncore Priſt & it 
n 


is no good Plea without bringing the Money into Corr 
Mich. 1650. between Witham and Little adjudged upon D : 
Intratur Hill. 1649. Rot, 121. . : FR 


Debt upon 2. In Debt upon Obligation, tf Condition be to pay a leſs Sum at l 


an Obligation * . 
. 1 a Ender an Wen with an Uncore Pr, 
that if be lt is not lufkiclent to lay Uncore Priſt at ſuch a Place, hut he ounit to 
pay'd 101, bring the Boney into Court, 11 Þ, 6. 27. 

at D. ſuch | 

4 — that then &c. And he ſaid that he was there that Day, and tendered it, & hoc Sc. Tirwhit ſaid, 
You ought to tender it in Court now. Et non allocatur; for he is not bound to pay It at another Place 
than is compris'd in the Condition; As in Replevin the Defendant avow'd, the Plaintiffalleg'd Tender 
upon the Land Tempore Captionis, and he refuſed, and good without Tender now - for the Rent h; 
only 1 upon the Land. Br. Tout temps &c. pl. 35. cites 5 H. 4. 18. Br. Tender, pl. 6, 
Cites S. 

But in Debt by Obligation of 60 I. upon Condition to pay 101. at ſuch a Day and Place, the Defendant 
ſaid that he was ready at the Day and Place, and offer'd &C. and the Plaintiff reſuſed, and the Plea chal. 
leng'd, inaſmuch as he did not ſay that he bas been always ready after, and tender the Money in Curt; ad 
the Defendant ſaid that he is not bound to tender it, unleſs at the Place expreſod in the Condition. 
And yet per tot. Cur. He ought to tender it Now. Contra 5 H. 4. 18. ſupra. But this Book is taken 
for the beſt Law at this Day. Br. tout Temps &c. pl. 43. cites 7 E. 4. 3. 

So where the leſs Sum was to be paid at the Holt in the Manſion houſe of the Obligor, at a certain 
Day, and the Obligor pleaded that he was ready at Holt to have paid, but Nobody came to receive it, 
but did not ſay Uncore Prilt ; and therefore held no Plea. And. 4. pl. 7. Paſch. 3 & 4P. & M b. 


with a Tender of the Money in Court, nor ſay Uncore Priſt to pay at the Holt, the Court without Ar- 
gument adjudg'd it no Plea ; but that it would be otherwiſe if the Condition had been to do 4 collater:! 
Att, and not to pay Money, which is of the Nature of the Sum in the Penalty, and the very Duty, by Intend- 
ment of Law, tor Surety whereof the Obligation of the greater Sum was made, and cited 7 E 4. But 
per Catlyn and Griffin the Attorney General, the Law is not fo, becauſe the Place of Payment is Par- 
cel of the Condition, and it ought not to be paid elſewhere. And ſo is the Diverſity in 5 H. 4 wherea 
Place of Payment is put, and where not &c.— Bendl. 85 pl. 90. S. C. adjudged no Plea by all the 
1 2 ecauſe the Sum remains a Debt till, notwithſtanding the Tender at the Holt; and cites 

4. according to this Judgment, tho' in 7 H. 4. it was adjudg'd contrary ; but they did not hold this 
to be Law now. And the Reporter adds a Quære, if he had pleaded that he was Uncore Priſt to pay 
this Sum at the Holt aforeſaid, whether this would have been a good Plea? 


2 _ 3. The ſame Law ts, where the Condition is to perform an Award, 
igation up- 


. Galen u, which was to pay a Sum at PD. It is not good to fay, Ready 4 L. 
and te . (Admitting that he ought to ſay uncore Priſt. Contra 11 h. 6. 27 


1 the 


Defendant pleaded that the Arbitrators acvarded that he ſhould pay in ſuch a Place, which he has been always 
ready to pay, and yet is, and did not tender the Money in Court; And yet good by the Opinion there, 
becauſe it is payable at another Place, and he is ready to perform the Award. And ſo it ſeems that if 


the Place certain had not been in the Award, he ought to bave tender'd the Money in Curt. Br. Tout 
temps &c. pl. 41. cites 11 H. 6. 27. | 


4. In Aſſiſe of Rent the Zenant pleaded to part a Releaſe, and to other Part 
Diſſesſiu of the Land for a Time, to ſuſpend the Rent, and to the reſt that le 
has been always ready, and yet is, and tender*d the Money in Court; 
Nota. Br. Tout temps &c. pl. 25. cites 8 Aſſ. 35. 


5. Give 


Tout temps Priſt. 311 


Quod nota, and demanded Judgment, and pray'd Reſtitution, and his 


Term and Damages. Br. Tour temps &. pl. 5. cites 47 E. 3. 24. 

6. In Treſpaſs the Defendant pleaded Arbitrement to pay 10 J. &c. This 
no Plea, per Marten, it he goes not ſay that he has paid it, or ſay that 
he has been always ready, and yet is, and bring the Money into Court, 
ind this ſeems to be where the Day ot Payment is paſt, Br. Tout temps 
Kc. pl. 15. cites 8 H. 6. 25. 

„ In Debt the Defendant as to Parcel ſaid that he has been always ready 
to pay, and yet is, and brought the Money into Court, and to the reft pleaded 
in Bar, the Plaintiff pleaded in Efloppel to the ſaying that he has been always 
ready &c.for that he impari d the laſt Term; Jugdment if he ſhall be receiv'd 
to lay that Always ready &c. And per Danby, the Plaintiff ſhall not have : 
the Money here till rhe other Iſlue be tried, and this by reaſon that the 
Damages ſhall not yer be tried till the other Iſſue be tried; but per Pri- 
ſot, he may 8 of his Debt of this Parcel, and his Da- 
mages, & Cetler Executio; tor thoſe may be well aſſeſs'd by the Court 
25 to this Parcel, but the Plaintiff ſhall not have it till the other Iſſue be 
tied, by Reaſon that the Coſts thall be entire, which cannot be tax'd 
till the other Iſſue be tried; and when the Plaintiff pleaded the Eſtoppel 
above, the Detendant pray'd to have his Money again. And per Pri- 
ſot, he ſhall re- have it; quod non fuit conceſſum; for he has confeſs' d 
of this Part. And by him, if the Plaintiff will relinquiſh his Eſtoppel 
he ſhall have Delivery of the Money without Damages and Coſts; an 
the Plaintiff atterwards relinquith'd the Eſtoppel, by which the Money 
was delivered to him. Br. Tour temps &c. pl. 22. cites 36 H. 6. 13. 

g. Debt upon an Obligation of 101. to pay 40 6. ſuch a Day; the De- Heath's 
findant pleaded Payment of 20 C. at the Day, and that he offer'd 20 5. Re- Max _ 
ſite there the ſame Day, and the Plalntiff refuſed it, and that he has been & "I 
alvays ready to pay it, and yet is, and tender'd the Money in Court, and the 
Þantiff tender'd to aver that he did not tender the 20 5. at the Day. Per 
Cur. Now the Defendant ſhall have the Money again, and ſo he had; 
and if che Iſſue be found tor the Plaintiff the Ob goon is torteited, and 
it it be ound tor the Detendanr, the Plaintiff has loft the 20s. Quod no- 
ta; for he has reſuſed it by Matter of Record, and took the other Iſſue 
a his Peril. Br. Tout temps &c. pl. 32. cites 21 E. 4. 25. 

9. In Indebitatus Aſſumpſit, & quantum meruit, the Plaintiff laid a ſpe- 
dia Requeſt at ſuch a Day and Place, and that the Defendant refuſed to g 443) 
pay, the Detendant pleaded that ſuch a Day beforc the Requeſt, he tender'd, 1 5 
ang the Plaintiff refuſed, and that afterwards Semper paratus tuit, & pro- they ſhould 
eit hic in Cur. Holt Ch. J. ſaid, that where the Agreement is to pay at à have ſaid, 
(tain Time, there-a Tender at that Time, & ſemper paratus, is a good om all 5 
Plea; bur where the Money is due, and payable immediately by the Agree- the Promift 


: g - the Promiſe 
ment, there the Detendant muſt plead Semper. paratus from the Time of they were 


the Promiſe. 2 Salk. 622. pl. 1. in Caſe ot Giles v. Hart. 8 5 
tali Die 
tendred &c. 3 Salk. 343. 8. C—Carth. 413. S. C. and adjudged ill upon Demurrer, becauſe 


the Defendant has 0 ſaid any Thing as to the Time bet<veen the Promiſe and the Requeſt, and the Money 
vas due on the Day of the Promiſe - and therefore the Nefendant ſhould have pleaded the Tender on 
tat Day, and that he from that Day was always ready; for the ſpecial Requeſt laid in the Declaration 
only Surpiuſage, and therefore the Day on which the Requeſt was made is immaterial ; and when 
ce the Cauſe of Action accrued, a ſubſequent Tender could not take it away. But Per Holt Ch ]. 
In theſe Caſes, the beſt Way of Pleading is to plead generally Semper paratus &c & profert hic in Cu- 
"ll, without pleading any Tender.——If he pleads that he was always ready, this refers to the Time of 
te Promiſe made, and not to the Time of the Tender; Per Holt Ch. J Ld. Raym Rep 254. 8 C. 
days that Judgment was given for the Plaintiff, and that if the Defendant had pleaded Tout temps 
tit, the Plaintiff ſhould have replied, and ſhewfi the Requeſt, and the Time when it was made. 


10. There 


{ 
: 
1 


312 "0 Tout temps Priſt. 


Where Debt 10. There is a Difference letteen Debt and Aſſumpfit; for in Pebt dhe 


is b h . . 
2 4 Damages are but acceſſary, but in Aſſumpſit they are principal; there. 


condition's fore in Debt the Defendant may plead in Bar ot the Damages ; but in 


to pay Mo- Aſſumpfit he muſt plead Semper paratus, with a Profert in Cur. 
ney at a Day mand Judgment de Ulterioribus damnis. 2 Salk. 623. pl. E Mich. 


If 

dg os hag W. 3. B. R. Giles v. Hart. 
dant pleads a Tender at the Day, and that he has been always ready &c. it is good. But in Aſſumpſt 
| U 


or Debt upon a ſingle Bill, he muſt plead, that he has been always ready. LA. 
Holt Ch. J. in Caſe of Giles v. Hartis. 3 Salk. 353. S. C. , a Rayen, Rep. 254 per 


I1. In Debt upon Bond, with Condition to pay the Money. ; 

Detendant pleads a Tender with adhuc Paratus, „ to . 1 

Money into Court; becauſe it is Parcel of the Demand. Per tot. Cur 

e Raym. Rep. 643, 644. Hill. 12 W. 3. in Caſe of Hom „. 
ewin. 


*——— 


(E) Where he ſhall bring the Thing into Court 


In Detinue of I the Thing in Demand be ſo ponderous, that it cannot be car. 
« Cheſt of ried, he may plead Uncore Brit without bringing it into 


Cs it Co. { I Ach cab r 0 all 10. 

bat th 2. But in luch Ca ought to plead ſo; that is to ſay, 

ome law ſo ponderous, that it cannot well be — 11 P. 6. > 1 
their Hands 10. {0 pleaded. 


enſcal'd, as 

Executors ; and that they have been always ready, and yet are, to deliver them, 8c. unleſs they offer 
them to the Court, 82 that they are ſo ponderous, that they cannot bring them here for the Weight ; quod 
nota, per Cur. Br. Tout temps &c. pl. 3. cites 9 H. 6. 65. 


Heath's 3. In Ward, he, who 2 that ſuch a Writ is brought againſt him, 
Max. 125. and that he is ready to deliver to whom the are Jo award, and \ays, 


83 ene e he does not claim any thing but by Cauſe of Nurture, ought to have 
The Defen- the Infant ready at the Bar. Br. Tout temps &c. pl. 17. cites 24 E 
dant in Writ 3. 31. 
of Ward | 
pleaded, That he claim'd nothing &c. but for Nurture ; and that V. has brought ſuch a Writ againſt lin; 
and pray d, that they interplead, and that he is ready to render him to whom the Court ſball award; but he has 
not the Body ready; for it is in Peril of Death, and in Peril of Water at 8. Et non Allocatur. But it wa 
awarded, that the Plaintift recover the Marriage. uzre of the Damages ; quod nota. For Green 
ſaid, that to thoſe Matters the Plaintiff cannot have Anſwer &c. Quære if this be the Reaſon. Br. Tout 
temps &c pl. 19. Cites 24 E. z. Br. Gard. pl. 49. cites 24 E. 3. 66. S. C. Heath's Max. 125. 
cap. 5. Cites 8. | | 

ew tevo ſeveral Writs of Ward are 1 and the Defendant ſays be is ready to render the Infant 
to whom the Court ſhall award, and has not the Infant, there he ſhall find Mainpriſe to have the la- 
fant there at the Day. Br. Touts temps, pl. 38. cites 8 E. 3. and Fitzh. Gard. 25. Heath's Max. 


125. Cap. 5. Cites 8. G 


Br. Arbitre- 4. He who pleads Arbitrement in Treſpaſs, to give. a Piece of Clath, ſhall 
mon, ve. 12. ſay, that he has been always ready to ive it, 8 yet is, 10 bring rhe 
31. oaks He. into Court; quod nota. Br, Tout temps &c. pl. 9. Cites 5 
Heath's Max. 5. In Detinue of 10 Duarters of Barley, the De endant, as to four Quar- 
126. * 5. ters, ſaid, that he has been always ready to Galler them, Jo L Is, 
cites S. C. which he could not have in Court for Portage, but is ready to deliver 
them &c. and to the reſt waged his Law. And the Plaintiff to the four 
Quarters ſaid, that alter the Bailment, and before the Action brought, 
he requir'd him at D. in the County of 8. and he retuſed &c. Br. Touts 

temps &c. pl. 28. cites 6 E. 4. 11. 
(F) Uncor 


* 
Ah _— 


8 — 
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(F) Uncore Priſt. Neceſſary to be pleaded, or not. I. 
what Caſes. 


.IN Audita Querela, the Plaintiif declared upon Defeaſance to pay 

10/. at ſuch a Day, and lol. at another Day, and that he paid the 
firſt Sum at the Day, and tender'd the laſt at the Day, and he refuſed, and 
he is yet ready to pay, and tender'd the Money in Gurt; quod nota. Br. 
Tout temps &c. pl. 6. cites 47 E. 3. 25. 

2. Debt i pon an Obligation. Newton ſaid, It is _ upon Condi- 
tion, that if F. N. ſhall ſtand to the Award of W. P. of all Matters be- 
tween him and the Plaintiff; if the Award be made before ſuch a Day, 
or that the ſaid J. N. render himſelf to the Plaintiff about the ſame 
Pay, that then &c. And ſaid, that the Arbitrators did not make any 
Award ; but the ſaid J. N. about the aforeſaid Day, profer'd himſelf to the 
Hamtiff, and he refuſed him, & hoc &c. Judgment ſi Actio &c. Caund. 
ſaid, You ought to ſay, that you are yet ready, As upon Obligation of 
401. ro pay 20 /. But the Court held the Plea good, and a great Diver- 
icy between the Caſes. The Reaſon ſeems to be, inaſmuch as the one is 
to % an Act dehors, and the other of Payment of Money. Br. Tout 
remps &C. = 21. Cites 14 H. 6. 23. 

z. In Debt upon an Obligation q 20 J. to pay 1ol. if the Defendant Br. Tout 
pleads Tender and Refuſal, he ſhall ſay, that he has been always ready, tempe Priſt. 


and yer is, and tender the Money in Court. Br. Dette, pl. 98. cites 22 pl : ages 
en has no other 
Remedy but 


upon the ſame Obligation ——S. P. Ibid. pl. 6. cites 47 E. 3. 25.-——S. P. Ibid. pl. 44. cites 16 H. 7. 
- —HBeath's Max. 124. Cites 8. C. S. P. For this is Parcel of the Sum in the Obligation; per 
Cur. Br. Tout temps Priſt, pl. 1. cites 19 H. 8. 12. 


4. But if it be upon an Obligation zo ſtand to the Arbitrement, which Br. Tout 


f | x 4 iy — re s P iſt, 
wards to pay 101. before Chriſtmas, and Debt is brought after Chriſtmas, pl. 16. 2 


and he pleads Payment and Refuſal, he need not ſay that he has been 8. C. per 
always ready, and yet is &c. Br. Debt, pl. 98. cites 22 H. 6. 39. Newton; for 
* he cannot 

be ready to pay before the Day, where the Day is paſt, Contra by him, if it had been to be paid at a 
Day which is to come, and in this Caſe he may have Debt upon the Arbitrement, over and above the 
Vbligation. 

5. P. Br Ibid. pl 44. cires 16 H. 5. 5. For the Sum awarded by the Arbitrement is not any Part of 
the dum in the Obligation. Heath's Max. 128. cap. 5. cites 8. C 

S. P. Ibid. pl. 1. cites 19 H. 8. 12. For it is an exterior and collateral Acc. 

S.P. Arg. Show. 129. in Caſe of Carter v. Downilh, cites 1 Inſt. 207 Peytoe's Caſe, 9 Rep. 79. 
8. P. per Littleton. But by him, in Action of Debt z:pon Arbitrement, he jball ſay, that he has been 
aways ready &c, Quod non negatur. Br. Tout temps &c. pl. 4. cites 33 H. 6. 3. 


5. B. brought Debt for 40 Ouarters of Malt, and counted upon 2 Obli- This ſeems 


gations, in which the Defendant acknowledged himſelf to owe 20 Quar- 3 
ters, to be deliver'd at L. ſuch a Day, and it he fail'd, to forfeit 40 3 of 


Quarters; and averr'd, that he did not deliver the 20 Quarters. The P. 150. pl. 
Defendant pleaded Tender, and that the Plaintiff refujed to receive them. $4. that the 
judgment &c. The Plainriffdemurr'd, and had judgment; and he re- Thing to be 


g aff id is of the 
mitted 20 Quarters & c. For Detendant ought ro have taid, that he was 1 of 


Uncore priſt to deliver the 20 Quarters. D 24. b. pl 154. Mich. 28 H. the Sum in 


8. cites Trin. 12 H. 8. Brickhead v. Wilſon. the Penalty, 

oy and the very 

Duty by Intendment of Law, for Suretv whereof the Obligation of the greater Snm was made. 

6 Rep, 79. a. b. Mich. 9 ac. C. B. in Peptoe's Cale, cices it as held in 28H 8. according to Car- 

l Report of it, that the Obligor needs not plead it with an Uncore Prilt ; becauſe this Corn is Bonum 
erurum, and it is a Charge to the Obligee to keep it. Co. Litt. 107. a. accordingly. 
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dall, cites 1 Cro. 76, 77. 


Tout temps Priſt. 


6. In Debt upon an Obligation of 201. which is inderſed, to 
Plaintiff io much Money for ſuch a Treſpaſs as 75 N. fhall aſſeſs, it is a good 
Plea, that F. V. afſeſs'd 10 l. which he offer'd to the Plainitff, and hy „, 
fuſed, without ſaying that he is Uncore Priſt, and tendering the Money in 
Court; for it is an exterior and collateral Act. Br. Tout temps &c. pl 
I. Cites 19 H. 8. 12. 

7. Where J. S. is bound to me in 201. that V. ſhall perform the Covenant: 
contain'd in a certain Indenture &c. which Covenant is, that . ſhall pa 
to me 101. &c. it the Defendant ſays, that M. tender'd the Money 10 „ 
and I refuſed it, this is a good Plea, and need not ſay, that he is Uncore 

Priſt, and tender the 101. &c. And the Reaſon ſeems to be, inaſmuch 
as the Defendant is a Stranger to the Payment. And alſo the Condition i; 
to perform the Covenants in the Indenture; and it is not as an Obligation 
of 20 l. upon Condition that the Obligor thall pay 10 l. by a Day. 
Note the Diverlity. Br. Tout temps &c. pl. 2. cites 27 H. 8. 1. 

8. A Legacy is deviſed to H. and the Executor gives Bond to perform 
the Will, and yet he is not bound to tender the Legacy without Regt, 
And in Debt upon the Bond, Tout temps Priſt, and Uncore Priſt, is 
good Plea ; for the Bond has not alrer*d the Nature of the Legacy, bur 
the ſame remains payable as before upon Requeſt. Le. 17. pl. 20 Paſch. 
26 Eliz. B. R. Fringe v. Lewes. 

9. In Debt on Bond, no Place being named, if the Defendant pleat; 
that the Plaintiff was beyond Sea at the Day, he ought to ſay Uncore 
priſt. Sid. 30. pl. J. Hill. 12 Car. 2. B. R. Hobſon v. Rudge. 

Raym. 416. 10. Condition of a Bond was to pay Money to B. s. Adminiſtrators with- 
S. C. accord- in 2 Mon hs after B. s Deceaſe ; tho* no Letters of Adminiſtration were grant 
ingly. ed within 2 Months after B.'s Deceaſe, yet to an Action of Debt tor the 
200 l. Detendant muſt plead Uncore priſt; for the Debt is not loſt, 2 
Show. 143. Mich. 32 Cal. 2. B. R. Lee v. Garret. 
* Per Gould. 11. Uncore Priſt is no where neceſſary but where the Duty is * demanded; 
Where the here is only Covenant, which is not to recover the Duty, but Damages, | 
2 % Bur were it otherwiſe, whereſoever the Money is payable to a Stranger, « 
quires a De- dt a particular Place, there needs no Uncore priſt. Arg. and Judg- 


mand, a Bond ment accordingly. Show. 129. Mich. 1 W. & M. in Cale ot Carter y, 

for doing Downiſh. | | 

thereof 1s not | 

for feĩtedtill Demand; and in that Caſe the-Defendant muſt take Advantage of the Want of Demand, by 
* that he was always, and ſtill is ready to pay it; for if he plead Performance generally, and 
laintiff aſſigns a Breach in his Replication, the Defendant ſhall not rejoin, and allege Want of Le- 

mand; for that would be a Departure; quod Holt conceſſit. 12 Mod 414. in Caſe of Levins v. Ran- 


—— — 
Pay to the 


12. There is no Neceſſity for Uncore Priſt in any Caſe of Covenant 
where Damages, and not the Debt, is in Demand; Per Pollexten Ch. |. 
Show. 130. Carter v. Downiſh. 

13. Debt on Bond conditioned to pay to Obligee, or ſuch as he ſhould ap- 
Point, he appoints it to be paid to [. and the Detendant tender'd it to 
J. S. who refuſed, it is good without an Uncore Priſt. Arg. Show. 139. 
in Caſe of Carter v. Downith. 


(G) Uncore Priſt. Neceſſary to be pleaded, or not. 5 
what Actions, and How. 


I. S/iſe of 10 5. Rent, and 40 Acres of Land put in View, and vo 
Tenant ſaid that the Plaintiff himlelf is ſeiſed of 15 of the Acres, py? f 
he himſelf is Tenant of the reſt, and ſaid that he has tender d the Services . 


Tout temps Priſt. E 


7, Portion of the Land which he has, and yet is ready &c. Br. Tour 
temps &c. pl. 24. CITES 4 Ali. F. 


> In Dower the Tenant ſaid that the Demandant detained from him cer- S. P. And 

the Deman- 
dant ſaid 
that ſhe is, 
and always 


has been 
vady to render the Eviaences, Priſt; by which ſhe had Judgment immediately; and yet it does not appear 


un Evidences concerning the ſame Land, and if the will deliver the Evi- 
dences, he is and always has been ready to render Dower, Judgment 
&c, Br. Tout temps &C. pl. 13. cites 14 H. 4. 33. 


that ſhe offered rhe Evidences to the Court. Br. Tout temps &c. pl. 14. cires 21 E 3.8. 


bacore Priſt is noPlea in Dover, unleſs an actual Aſſigument is made. Arg. and ſeems admitted. 8 


Mod. 25. Hill. 7 Geo. 1. 1721. in Caſe of Spiller v. Adams. 


3. Annnity of Arrears by 5 Years, the Defendant ſaid that it was granted Heath's 


till he promoted the Plaintiff to a competent Benefice, and he tender'd to him a Max. 126. 
cap 5. cites 
S. C. And 


ſays the De- 


ſantetent Benefice pending the Writ, and he refuſed; and a good Plea with- 
our av ing that he is Uncore priſt; for by the Refuſal the Annuity is de- 


termined, Br. Tout temps &c. pl. 18. cites 5 H. 5. 1. and 14 H. J. 32. fendant 


ought not 
to tender the Arrears, becauſe the Plaintiff ſhall have Debt for the ſame. 


4 Detinue of a Writing, the Garniſhee came by Proceſs, and ſaid that it Heath's 


ws delivered to the Defendant, upon Condition to ſtand to the Arbitrement of 


did not oller the Money now in Court, nor ſay that he is Uncore priſt 
Kc. and yet good per Cur. Becauſe the Money is not now in Demand; 
quod nota. Br. Tout temps &C. pl. 23. cites 36 H. 6. 26. 

5. Where the Defendant in Treſpaſs of Goods makes a good Fuſtificat ion, 
he all not ſay that he has been always ready, and yet is to deliver 
them to the Plaintiſf, not withſtanding that he has confeſs'd that they be- 
lng to the Plaintifl. Br. Tout temps &c. pl. 29. cites q E. 4 3. 

6. In a Oſantum Meruit, or other Declarations, it is uſual to plead 
Cncore priſt ſpecially, viz. that the Plaintiff deſerv'd * much, which 
the Delendant was al ways ready to pay. Sid. 365. a Nota of che Re- 
porter's, at the End of the Caſe of Ludlow v. Stacy. 


(H) Uncore Priſt. Pleadable, at ch Time. 


T)* BT upon a Leaſe for Tears rendring Rent, payable annually at D. The 
Defendant ſaid, that he has been always ready to pay, and yet is, and 
tender'd the Money to the Court. The Plaintiff pleaded Eftoppel ; that the 
WVeriff return'd the Defendant ſummon'd, and after return'd him attach'd, 
ad after return'd Diftring. Nihil; By which Capias iſſued till the Pluries, 
when he came in Ward of the Sheriff, and Day given over. At which Day 
be made Default, aud Diſtreſs iſſued, and return d that he had nothing; and 
Capias iſſued again, returnable &c. at which Day he came and pleaded, 
Judgment, if againft this Record he ſhall ſay always ready. And per 
Hank and Hill, the Return of the Sheriff is no Eſtoppel; but Thirn 
e contra, & Adjornatur. And much Default was ſaid to be in the De- 
lendant, be he appear d and had Day over, and made Default, and 
ater came again; ſo that it cannot be that he has been always ready 
de. And per Norton, he ought to plead this Tender at D. according 
to the Reſervation. Quzre inde. And fo, per Hill and Hank clearly, 
call not be eltopp'd ; for it may be that he was never ſummon'd, at- 


tac hd, 


7 


ax. 126. 


7. M tha then he ſhall re- ha ve it, and that J. MN. awarded that he ſhould I 3 _ 
pay to the Plaintiff 40 8. Which he tender'd, and the Plaintiff refuſed it, and 


S. P. Heath's 
Max. 126. 
cap. 5. Cites 
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216 Town and County. 


tac hd or diſtrain d, notwithſtanding the Return. Bur Thirn contra, an 
that if it be ſo, he ſhall have Action of Diſceit againſt the Sheriff Br 
Tout temps &c. pl. 12. cites 11 H 4. 61. | 


S. C. For 2. It was ruled, that after Imparlance in Debt upon an Obligation, the 


Tout _ Detendant thall be admitted to plead Always ready; tho I3 Eliz. in 


not be plead- Oper, was urg'd to the contrary. Win. 68. Mich. 21 Jac. C. 3 
ed in that Anon. * 
Cate. 12 


Mod, 8. Mich. 14 W. 3. Anon.——So in Caſe upon a Mutuatus for 20 8. the Plaintiff likewiſe declared 
upon 2 other Promiſes ; and the Defendant, after an Imparlance, pleads Uncore Priſt. pon Demur- 
it was held per Cur. that where the Sum and Day are certain, the Defendant may plead Uncor 1 


e Priſt: 
but not after an Imparlance, for that ſnews, that he was not Tout temps Priſt. Sid. 364. pl. , 
20 Car. 2. B. R. Ludham v. Stacy. ; | oy 304. PL 12. Paſch 


% For more of Tout temps Priſt in general, ſee Condition, Deti 
Dower, Tender, and other Proper Titles. 


(A) Town and County. 


I. Ccount upon Receipt in Neucaſtle upon Tyne, brought in the 

7 \ County of Northumberland, the Detendant demanded Juds: 
ment of the Writ; tor Newcaſtle is a County in itſelf; and becaule it 
was made a County after the Teſte of the Writ, therefore the Writ awardel 
good. Br, Brief, pl. 530. cites 2 H. 4. 18. 

2. Treſpaſs; the Writ was put T. D. of Norwich Gentleman, the De- 
fendanr demanded judgment of the Writ, becauſe Norwich extends in- 
to the County of N. and into the County of the Vill of N. And yet the 
Writ good per Cur. Bur if it was againſt T. D. of the County of De- 
x | von, or of Devon, which is a County, and not a Vill, it is ill. Con- 
4 1 of this which is a Vill and County. Br. Brief, pl. 23. cites 27 
4 . 6. 4. 

3. Man in Plea of Land in the County of York recovered Land which 
lay in Jork, and after, before Execution, the Vill of York was made d 
County, by which he ſued Scire Facias to the Sheriff of the County 0! 
the City of York, and not to the Sheriff of the County of York. Br. 
Variance, pl. 8. cites 28 H. 6. 1. 

4. The County of the City of Glouceſter extends 4 or 5 Miles further 
than the City. Arg. Cro. E. 264. Mich. 33 & 34 Eliz. in the Sheriff ol 
Gloucetter's Cale. 


Andlikewiſe 5. King R. 3. made the City of Glouceſter a County, with a Cai? 
„ . 72 of Exemption from the County of Glouceſter, and from the Power of the 05 
the Sheritt ficers of the County and Magiſtrates, ſaving to the King and his Heirs, 
of the Liberty for their Fuſtices of Aſiſe, Gaol-Delivery and Peace, to keep th 
County to Seſſions there. And upon the Reſolution of all the Juſtices at Serjeant 5: 
nt < Inn, this was a good Saving, and that thoſe Fuſtices in their Sons to 
Courts there be held within the City, may hear and determine Offences done in the (ls. 
and to keep 7y, but * no Offence done in the City, tho" done in Time of the Seffjons. This 
their Sel-. was a Queſtion moved by Pirryam Ch. J. of Aſſiſe there, Anno 35 Elis. | 
8 oa. 661. pl. 905. 35 Eliz. ar Serjeant's-Inn. The City of Glouceſte! 5 
Courts for ale. | 
any Matter : | — 

ariſing out of the ſaid County of the Town aforeſaid, and that they ſhall have a Mayor, 2 Sneruts, 


and one Recorder, and that the Miniſters of the Sheriff of the County ſhall not enter to execute oo 
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Trade. 


Thing whereto their Office of Sheriff appertainerh or any Ways to intermeddle with it, except for 
wu her of the County to hold his County Courts, and the Mayor and Aldermen, and their Succeſ- 


ſors &c. to determine &c. all Things which Juſtices of Peace of the ſaid County did before, and the 
Jultices of Peace of the County not to intermeddle. Poph. 16. S. C. 


. P. Tho' it be a Felony done in the Hall during the Seſſions. Poph. 17. S. C. 


6. Where a Corporation is a County, there the Sheriff is Mi- Lat. 51. 
wiſer to this Court, and thall be charged with the Priſoners here at Paſch. 1 Car. 


OR, ) A 
Weſtminſter; Per Jones J. Lat. 19. Hill. 1 Car. in Caſe of Walden v. Dede ige 
ele) 1 ſaid, Thar 

where the 


City is a County alſo, if the Sheriff or Bay liff does Execution, he ſhall not perchance take the Fees li- 
mited by the Statute; and Jones J. ſaid it would be a Queſtion if an Execution iſſued out of the County 
to take one in a City, and the Sheriff makes a Mandate to the Bailiff there, if he ſhall have the Fees by 
the Starure. Bur if the Town be alſo a County, and an Execution comes out of B. R. he ought to 
have his Fees. And to this Doderidge and Whitlock accorded. 


. Formerly Black-Fryers was not within the Franchiſe of the City; 
vet it is and always was within the County of London. Per Holt Ch. ]. 
12 Mod. 155. Mich. 9 W. 3. B. R. Brown v. Burlace. 

g. A Mandamus was directed to the Mayor of the City of Lincoln in the 
County of Lincoln, and not in the County ot the City of Lincoln; and 
was quaſhed, there being no ſuch Perſon. 12 Mod. 190. Paſch. 10 W. 3. 
B.R. The King and Morrice v. the Mayor &c. ot Lincoln. 


For more of Town and County in General, ſee Trial and 
other Proper Titles. 


Trade. 


(A) Mat Trade is within Statute of 5 Eliz. cap. 4. 


. Brewer is within the Statute. See (K) pl. 1. 
2. None can hold a Cook's-fhop to ſell to others unleſs he has 

deen an Apprentice &c. For they are expreſsly named in the Act as Arts 
and Myſteries. 13 Rep. 12. Mich. 6 Jac. in Caſe of Taylor v. Shoiles. 

3. The Act of 22 H. 8. cap. is explained, That a Brewer, Baker, Sur- 
geon, and Scrivener Aliens, are not Handycrafts mention'd within certain 
Penal Laws: But the ſame does not prove, but that they are Arts or M- 
Heries 3 for Art or Miſtery is more general than Handycraft, for the 
lame is reſtrained to Manufactures. Per Cur. 13 Rep. 12. pl. 4. Mich. 
6 Jac. Taylor v. Shoiles. \ 

4 A Miller is of an Art and Faculty. 2 Inſt. 621. 

5. The Court all inclined that an Uphol/ier was not a Trade within 1 Roll Rep. 
the Reſtraint of this Act; But pronounced no final I udgment. 2 Bulſt. 12 ue. 


186. 191. Hill. 11 Jac. The King and Allen v. Tooley. Th King © 


; f v. Tollin 
S.C. adjornatur. The Reporter remarks, that it ſeems to be great Skill to make Valence, and the A p- 
Purtenances of a Bed. 


4 M After 


+ — — — — * — 


FB If 


After a Verdict for the King in an Information at the Seſſions in Middleſex for uſing the Trad. f 
an Upholſter; The Cauſe was removed into B. R. and an Exception (among others) being taken 
in Upholſter is not a Trade within the Statute, and cited the Caſe of 2 Bulſt. 286. and Calti. (355 
Law, 48 & 59 But contrary to theſe 2 Authorities, after 2 ſeveral Debates, the Court were of G0 
nion that it is a Trade within the 5 Eliz, and they ſaid, they knew not the Reaſon of the Caſe ab. h 
Sid. 367. pl. 4. Trin. 20 Car. 2. B. R. The King v. Cellers —— Lev. 243. The King v. Sellers. 12 
and the Court, viz. Keeling, Twifden, and Windham, held it a Trade within the Statute, a, ,; 
firmed the judgment. S. P. cited by Scroggs Ch. J. and Dolben J. to have been la 
within this Act. Vent 346 Hill. 31 & 32 Car. 2. in B. R. in Caſe of the King v. Plume — 
Ch. ſaid, that 2 Bulſt. 186 is not Law. 2 Salk. 611. pl. 3. Hill. 11 W. 3. B. K. in Calc of tlie Ki: 8 
Slaughter. 8. 


th —_—_— 


and af. 
tely ruled tg de 


Vent. 3 26. 6. There is a Corporation of Gardeners, and yet a Gardener is out gf 


Hil "> Rin 6 W 
10 8 the Statute of 5 Eliz. tor every one, that will, may be a Gardener, Per 


> R. in Coke Ch. J. 2 Bulſt. 191. Hill. 11 Jac. in Caſe of the King and Allen . 
the Caſe of Tooley. 

the King v. 25 

Plume, it was ſaid Arg. that a Gardener hath been reſolved not to be within this Act. 


Hob. 183. 7. In an Information for uſing the Trade of a Baker within the City 


I. 220. Da- © "WM : . 
2 7 3 of Norwich, not having been an Apprentice 7 Years, the Informer ha; 


ber S C. a Verdict. It was moved in Arreſt of Judgment, that a Baker is not 
accordingly. Within the Statute by the Name of a Miſtery ; But it was ruled that i: 
Palm. is. Then it was moved that it was not ſaid he was a Common Baker; 


21 . f K But this was diſallowed. Mo. 886. pl. 1245. Hill. 14 Jac. Daviſon !. 


Anon. Ex- Barker, 

ception was | 

taken to an Indictment for uſing the Trade of a Baker becauſe it did not ſhew that it was an ancient 
Trade, Sed non Allocatur; for the Court will take Notice of it. None can hold a Commun 
Bakehouſe, to ſell to others, unleſs he has been an Apprentice &c. For they are expreſsly named in the 
Act as Arts and Mifterics. 13 Rep. 12. Mich. 6 Jac. in Caſe of Tailor v. Shoiles. 


— 


8. An Information was brought upon the Statute 5 Eliz. for exercil 
ing the Trade of an Ironmonger, not having been an Apprentice, and 
after Verdict and ſudgment tor the Plainritt, the ſame was affirmed in 

Error. Cro. C. 316. pl. 8 Trin. 9 Car. Anon. 
22 Le 9. In Error on a judgment in London, upon an Information upon the 
= Fin Caſe S Eliz. it was held per tor. Cur. that a Hempdreſſer is not within the St 
of the King tute; tor it is not a Trade requiring much Learning or Skill, and every 
v. Plume. Husbandman uſes it for his necetlary Occaſions, and it is not within the 
—— and allo Words or Intent of the Statute. Cro. C. 499. pl. 4. Paſch. 14 Car. i 


| 2Salk. 611. B. R. The King &c. v. Fredland, 


pl. 2. in | 
Caſe of the King v. Paris Slaughter. And alfo 12 Mod 312. in S. C. 


Io. An Action of Debt was brought againſt a Tagger of Pcints, to! 
uſing that Trade, not having ſerved &c. which is a Trade of low and 
mean Concernment, 'To which he pleaded the Cuſtom of London, that 
a Man who had ſerved an Apprenticeſhip to one Trade might exercile 
any other. And the Cuſtom ws found againſt him, and Judgment given 
againſt him accordingly. Hard. 54. pl. 1. Paſch 1656. in Scacc. in 
Caſe of Hayes v. Harding, cites it as Mich. 14 Car. B. R. Appletolt 
v. Sturton. | 

11. Action was brought for uſing the Trade of a Draper. After Ver- 
dict for the Plaintiff, it was moved in Arreſt of Judgment, That the 
Statute does not name the Trade. But it was anſwered by the orher 
Side, That the Trade is compriſed in the Meaning of the Statute, becaie 
it was a Trade uſed at the Time of making the Statute, Sty. 223. Tin 
1650. Naylor v. Ath. * | 

12. Whether the Art of Soap-making be within the 5 Eliz. cap + 
See Hard. 53. Paſch. 1656. in the Exchequer, Hayes v. Harding. 


13. Upon 


* 


Trade. 31 9 


13. Upon an Indictment on the Statute 5 Eliz. the Queſtion was, if a The Trade 
Tullow-Chandler is within it. But ad jornatur. 2 Sid. 17% 178. Hill. % a Tallow- 
Stubington's Caſe. Chandler 
1059. B. R. 8 


ſeems admit- 


| ted to be 
within the Statute, See 4 Le. 9. pl. 39. at (C) And ſee (D) the King v. Coller. 


14. In an Action on the Statute 5 Eliz. for uſing the Trade of a Bar- Keb. 4rr. 
ber, Twifden J. heſitated ar firſt whether it be a Trade within the Sta- Turner v. 


tüte; but at length all agreed that it is. Lev. 87. Mich. 14 Car. 2. 85 47 
. K. Anon. Mich. 14 


Car. 2. B.R. 
ems to be S. C. and held accordingly.—— Vent. 326. Hill. 29 & 30 Car. 2 B. R. in the Caſe of 
he King v. Plume, Arg. it was ſaid, that in 14 Car. 2. an Indictment was for uſing the Trade of a 
Farber, but no Judgment given. ur others ſaid, that in that Caſe Judgment was given for the King. 
: Lev. 206. in the Caſe of the King v. Plym, S. C. Arg. ſaid this Point was adjudged, and that it 

35 agreed. | 
: id 265. pl. 4. Trin. 20 Car. 2. B. R. in Caſe of the King v. Cellers, it was ſaid, per Cur. to be 
commonly held that the Law is, that a Barber is within the Statute.— Lev. 243. S. C. the Court ſaid, 
ir bad been reſolved that a Barber is a Trader within that Act. 


15. 'The uſing the Trade of a Butcher in felling Meat, was conceived 
per Cur. not to be within the Statute 5 Eliz. 4. 2 Keb. 391. pl. 16. 

Tria. 20 Car, 2. B. R. the King v. Jackion. 

16. The Court ſaid, that the Law is commonly held to be, that a 
Mercer is within the Statute of 5 Eliz. Sid. 367. pl. 4. Trin. 20 Car. 

2. B. R. in the Cale of the King v. Cellers. 

17. The Court ſaid, that it had been reſolved, that a Taylor is a 
Trader within the Statute 5 Eliz. Lev. 243. Trin. 20 Car. 2. B. R. in 
the Caſe ot the King v. Sellers. 

18. Whether a S:/k-Weaver is. See 2 Mod. 246. Trin. 29 Car. 2. 

Foreit qui tain &c. v. Wire. 

19. P. was indicted upon the Statute 5 Eliz. for uſing the Trade of a 2 Lev. 206. 
Fruiterer, not being Apprentice to it tor 75 Years, Upon Demurrer to the _ R 
Indictment the Court was divided ; two Judges thought it was a Miſte- the King 1 
ry within the Statute, there being great Art in chuſing the Times to Plym, S. C. 
gather and preſerve their Fruit. The other Judges ſeem'd of Opinion of a Ceſter- 
oherwile ; but the Court took Time to deliver their poſitive Opinions, T 
& Adjornatur. Vent. 326. Hill. 29 & 30 Car. 2. B. R. and Ibid. 346. fays, chat 
Hill. 31 & 32 Car. 2. B. R. the King v. Plume. Tu iſden and 


| ones held 
frogly, that it is not a Trade within the Statute. Rainsford dubitante, Wilde abſente, W 
2 $4]k 611. pl. 2. in Caſe of the King v. Slaughter, Arg. ſays, that Paſch. 4 Jac. 2. ſuch Indict- 
ment was reverſed. 

Roll Rep. 106. Paſch. 12 Jac. B. R. in the Caſe of the King b. Tollin, it was cited by Coke Ch. J. 
to have been adjudg'd and atfirm'd in a Writ of Error, that a Pippin-monger is not within the Statute, 
becauſe it requires not any Skill to exerciſe this Trade. S. P. cited by Coke Ch. J. 2 Bulltt. 189, 
197, to have been adjudg'd and affirm'd in Error ; for the Statute ſpeaks of Miſtery or Trades, and they 
rclolved there was no Mittery in buying of Pippins. . 


20. In the Caſe of the King v. Plume, Vent. 346. Hill. 31 & 32 Car. 
2. B. R. it was ſaid by Scroggs Ch. J. and Dolben J. to have been 
lately ruled, that a Coac h- maker is within the Act of 5 Eliz. 

21. Upon Demurrer to an Indictment, the ſole Queſtion was, Whe- 2 Keb. 610. 
ther a Saleſman was within the Statute of 5 Eliz. becauſe it ſeem'd to be Pl. 2 Hill. 
anew Trade. But reſol ved it was a Trade then uſed, and ſo within the Gap Hy R. 
"arure, Raym. 385. Trin. 32 Car. 2. B. R. the King v. Biſhop. the King v. 


. Gr Greenway, 
the Court coaceived it no Trade at the Time of the Statute. 


Rao A Piu-maker was reſolved within the Statute. Arg. Show. 241. 3 Mod BE: 
Mich. 2 W. & M. in Caſe of Hobbs Qui tam &c. v. Baung, cites ir as 3-5. 


X . Kane f 
Kolved 3 Jac. 2. in Caſe of Maſon v. Nightingale. v. — 


8. C. cited 
by the Name of Morſtyn v. Nightingale. 
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23. A Horner is an ancient Trade for the Preſſing of Horns. p, 

* Ch. J. Show. 242. Mich. 2 W. & M. in the Caſe of Hobbs ry 

oung. : 

12 Mod. 24. S. was indicted on this Statute for uſing the Trade of , Fel 


's11. S8. C. : Ke 
3 cordiogly, Nonger, not having been Apprentice tor 7 Years. It was urg'd, tha A 
e In. 


ver Holt Ch. is a Bulineſs which requires no Skill. Per Holt Ch. I. It in t 
f dictment it be *averr'd to be a Trade at the Time of making the Statut 
* Where it we will not quaſh it; for whether it was a Trade or no, or whether Sli 
ä of a ſus 


is ſo averr d, % ran: : 
te Conrr is required or not, is f Matter of Fact proper for the Inquiry 
«qUuty 
ould nor 


cannot in- ry; and there are many Trades within the General Words and 

tend it not this Act, 3 as are mention d therein. And the Court w 

within the quaſh the Indictment. 2 Salk. 611. pl. 2. Hill. 11 W. 3. B. R the 
3 * King v. Slaughter. 

ueen v. Harper. . ; : 

+ Sid. 269. pl. 21. Trin. 17 Car. 2. B. R. in the Caſe of Plaier v. Pettit, where the Qneftion wa 
as to the Trade of an Upholſter. It was ſaid and agreed, per Cur. that tho' it be Matter of Fats 
be try'd by a Jury, whether this Employment was uſed at the Time of making the Statute, or ork 
ther the Defendant had uſed it, and to the proving whereof it is no Evidence, that a Maid. ſerram 


ſow'd a Bed, or that the Maid-ſervant of a Tailor ſow'd the Pockets; yet this Fact being found, the 
Court are Judges whether an Upholſter &c. are Trades within the Statute. ; 


25. It was affirm'd by Holt Ch. J. that the Trade of a ÞWool-comber is 
within the Statute, tho' the contrary has been adjudged 4 Jac. 2. 
Mod. 312. Mich. 11 W. 3. in Caſe of the King v. Slaughter. 

26. Exception was taken to an Order of Juſtices tor diſcharging an 
Apprentice, becauſe it appeared upon the Face of the Order, that the 
Matter was a Co/lar-maker, and Non conſtat what the Trade is, nor that 
it is within the Statute, like Comfort's Caſe, where one was bound to 
a Mantua-maker, when there was no ſuch Trade within the Statute, nor 
| at the Time of the Starure. 2 Salk. 490. pl. 53. Paſch. 13 W. z. B. R. 

| in Ditton's Cale, but nothing was anſwered thereto. 
4 27. Whether a Seamſtreſs be or not within the Statute. See (K) pl. : 
1 28. Merchant Taylor is not within the Statute. See (K) pl. 14. 
| | 29. It was moved to quath an Indictment againſt a Woman, tor ufng 
| the Trade of a Millener, not having ſerved an Apprenticeſhip. Bur the 


12 


i a Court retuſed to quath ir, and Holt ſaid it ought to be tried if ir wa 
4 within the Starute, or not; for it did not appear to the Court but that it 
I might be a Trade at the Time of making the Statute ; and all Trades ate 
3 not enumerated in the Statute, but yer they may be within the Meaning. 


1 11 Mod. 63, 64. pl. 5. Trin. 4 Ann. in B. R. Anon. 
N 30. Whether the Trade of a Barber-Surgeon is within the Statute, was 


| argued, bur adjornatur. 11 Mod. 110. Paſch. 1107. 6 Ann. B. R. The 
. Queen v. Standith. | | 
4 31. One was indicted for uſing the Trade of a Salter, contrary to the 5 


Eliz. not having ſerved ) Years Apprenticeſhip. An Exception was 
f taken, that this Myſtery was not within the Number of choſe mentioned 
. in the Act, and conſequently not puniſhable by that Statute. But it 
was anſwered, that this Act had provided a very proper Remedy for tie 
Advancement of Trade; and therefore was not to be confined barely to 
thoſe Myſteries mentioned in the Act; but where there are like Tradis 
that require Knowledge and Experience, they are within the Intention ol it, 
A and the Myſteries mentioned in the Act are only ſet down for Examples. Ac. 
ly; cordingly rhe Courr over-ruled this Exception, Barnard. Rep. in B. R. 
j 30. Mich. 1 Geo. 2. 1727. The King v. Litter. 

32. A Rope-maker was thought by Page and Probyn J. not to be! 
Trade within the Statute 5 Eliz. tho' Page J. ſaid ic might be otherwile 
of a Cablemaker. 2 Barnard Rep. in B. R. 225. Hill. 6 Geo. 2. T* 
King v. Langley. 
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Trade. 
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(B) Il hat is an Uſing a Trade within the 5 Eli. cap. 4. 


HE making Candles for a Man's own Uſe, or a Servant's mak- 8 Rep. 129. 
ing them for the private Uſe of his Maſter, without making any a. S. C. ac- 
cile of them, 18 not uling the Trade of a 7. allow-chandler, ſo as to be pu- che N Troy 
i(hable within the Intent ot the Act; for the Sale is the wrong, and the Caſe of 
ace is in Tradendo, Which is to deliver over ; Per Coke, to which Foſter the City of 
and Daniel agreed. 2 Brownl. 289. Mich. ) Jac. C. B. Waggoner v. London. 
2s Debt on the Statute 5 Eliz. for uſing the Trade of a Clothworker, _ 241. 
dot being brought up Apprentice; The Jury found that the Defendant ich. 2 W. 


was a Turkiſh Merchant, and exported Weollen Cloths thither; and that he 6 


enplcyedl Clot hiers, who had ſerved Apprenticeſhips, to work the Cloat hs in his Thid. 266. 
in Hollſe at his own Charge, and with his own Materials, which he ſent ar, 3 W. 
to Turkey as Merchandize; but that the Detendanr never ſerved an © . _ 
Apprenticethip. Per Cur. 'The Detendant is the Trader, becauſe he em- bas * 
ploys the reſt, who work but as his Servants, and the Loſs and Gain is Trade with- 
o be his: That this is a Trading within the Statute, becauſe the Cloth in the Sta- 
is not confined to be uſed in his Family, but to be vended by Way of TS by 3 


Commerce. 2 Salk, 610. pl. 1. Trin. 3 W. & M. B. R. Hobbs qui — 


olben.— 
tam &c. v. Voung. Carth. 162. 


; | S. C. accord- 
ingly. Comb. 179. S. C. accordingly —3 Mod. 313. S. C. accordingly. S. C. Cited as ad- 


„gel to be an Uſing the Trade. Skin. 428. Arg. Paſch. 6 W. & M. in B. K. in Caſe of the King 


V. Buggs. 


I, 


z. If a Man uſe to trade 14 Days in one Month, and then ceaſes, and 
uſes again 14 Days in the next Month, he is not punithable by the Statute. 
12 Mod. 642. Hill. 13 W. 3. B. R. Strechpoint v. Savage. 


(C) Service. What is a Service ſufficient. 


N an Information upon the Statute of 5 Eliz. cap. 4. againſt one for ex- 

erciting the Trade of a Chandler, not having been an Apprentice to the 
lame by the Space of 1 Years, it was holden by the Juſtices, That foraſ- 
much as he had been Apprentice to a Taylor for q Nears, which is one of the 
Trades mentioned in the ſaid Statute, that the Penalty thereof did not ex- 
tend to him: But Judgment was given againſt the Informer; for it was 
bolden clearly upon the ſaid Statute, Thar if one has been an Apprentice for 
ears at any Trade mentioned within the ſaid Statute, he may exerciſe any 
Trade named in t he ſaid Statute, altho' he has not been an Apprentice to it. 
4Le.g. pl. 39. Mich, 33 Eliz. in the Exchequer, Anon. 

2. Moor was indicted at Hicks's-Hall upon 5 Eliz, cap. 4. for uſing 
the Trade of a Weaver, not having ſerved as an Apprentice 7 Years ; 
the Evidence was, he ſerved 6 as an Apprentice, and had ſince as Fourney- 
nan in the ſame Trade work d above that Time; And by all the Juſtices, the 
ſerving » Years is ſufficient either Way; and the Defendant was found 
Not gullty ; and fo by Thompſon for the Defendant, ir was reſolved by 
Hale Ch. Juſtice at the Niſi Prius at Weſtm. for Middleſex, in the 
Cauſe of the Mamme But Offly ſaid that 15 Car. 2. in Forth's 
Cale, at the Guildhall, it was held by Hale Ch. J. as Party per Pale, 
and no ſufficient Service ; Which was agreed it the Service were not in 


4N the 
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the ſame Trade. 3 Keb. 400. pl. 106. Mich. 26 Car. 2. B. R. Th 

King v. Moor and Dibloe. : 
Uron In- 3. It a Man takes one to live with him in the Exerciſe of the Trade 
dictments on Mars, this is a ſufficient I ee tho' the Party is never bound 


or 
the Statute ave _ Privileges with one bound 


a 48 an 
of 5 Elin. Apprentice; and he ſhal * 


we allow in Cur, 12 Mod. 46. Mich. 5 W. & M. Maſter, Warden, and Compan 
Evidence the of Cutlers in Highamſhire v. Buskin. ! 


followin 
the Trade for 5 Years to be ſufficient without any Binding, this being a hard Law. 2 Salk. 612 
7. Paſch. 5 Ann. B. R. The Queen v. Maddox. 3. pl, 


But where one was indicted for uſing the Trade of a Grocer, and he offered to give Evidence of hi 
having exerciſed this Trade for 7 Years, as being Matter Tantamount to his having ſerv'd an Appreryic ; 
ſhip for that Time Ch. J. Eyres did allow, that the Caſes had gone ſo far as to allow a Wi 4 


; i \ e's Ui 
in the Shop with her Husband for 7 Yearsto be equivalent to an Apprenticeſhip, but thought the 
ſent Caſe not ſtrong enough to my with the Meaning of the Statute, Accordingly the Evidenes 


was diſallowed. Barnard. Rep. in B. R. 367. Trin. 3 Geo. 2. The King v Morrice, 


One Brother living with another at the Trade of a Tallow-Changler fir 
ears, may ſet up the Trade, tho' there be no Indenture; and he i; 
good Apprentice within the Statute of 5 Eliz. Per Eyres J. Comb. 23 
2 255. Paſch. 6 W. & M. in B. R. The King v. Coller. 
an 


4 5. H. ſerved j Tears as an Apprentice beyond Sea, but WAS not bound; 
— 172 Ap This is ſufficient to excuſe him from the Penaltie of 5 Eliz. Per Hol: 


prenticeſpip Ch. J. at Surrey Aſſiſes. Salk. 67. pl. 5. 10. Will. 3. Froth's Caſe. 
beyond Sea, | 
is thereby qualified to uſe a Trade in England. 1 Salk. 67. Paſch. 11 W. 3. B. R. King v. Fox. 

So it was reſolved obiter, by the Court upon the 5th of Eliz. that ſerving 5 Years to a Trade out of 
England and 2 in England was enough, and ſatisfied the Statute. But there muſt be a Service of a full 
Time either in England or out of England; Therefore ſerving 5 Years in a Country, where by the 


Law of the Country more is not required, will not qualify a Man to uſe the Trade in England. 10Mod, 
70. Mich, 10 Ann. B. R. The Queen v. Morgan. 


6. A Wife living with her Husband j Tears, may after his Death con- 
rinue the Trade; for the Act does not require a Man or Woman to be 
an actual Apprentice; bur the Words are tanquam an Apprentice. 10 Mod. 
70. Mich. 10. Ann. B. R. The Queen v. Morgan. 

J. It a Man Jives with another that uſes a Trade, which other is not 
qualified for uſing it, J Years, he may ſet up the Trade as well as if he 


had lived with one never ſo well qualified. 10 Mod. 50. The Queen 
v. Morgan. | 


(D) Service. In what Caſes a Man may Uſe a Trad: 
without Service &c. 


B Ann. 1, 2 . 6 1 fo 
E be 5.48. 3; Eliz. cap. 4. Nacts, That, it ſhall not be Iawful to any Perſon 


: S. 31 uſe any Occupation, now uſed within England cn 
omg Wales, except he hall have been brought up therein Tears as an _— 


uſe ſuch nor to ſet any Perſon on Work in ſuch Occupation, except he ſball have bett 
N apt Apprentice, or having ſerved as an Apprentice will become a Fourneymn 
y a 


upon Pain of 40 5. for every Month. 


or in 4 | 
She or Place within the Counties where they were born. At Common Law no Man was reſtrained 
from working at any lawful Trade, or uſing as many Arts and Myſteries as he pleaſed. 11 Rep. 53 
Mich. 12 Jac. in the Taylors of Ipſwich's Caſe. — Show. 266. Hobbs v. Young. S. P. — Per Tirrel |. 


Cart. 118. cites Hob. 211. but ſays a Cyſtom may reſtrain, and cites 43 E. 3. 52, — Per Bridgman Ch.] 
ibid. 120. 


2. In 
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In an Information againſt T. for a Trade different from that Upon an 

to which he had ſerved an Apprenticeſhip, he pleaded a Cuſtom in Lon- pro joined, 
don, that every Citizen and Freeman of London may relinguiſh his Trade Cn, 
verein he has been an Apprentice for the Space of 7 Years and exerciſe an- London, cer- 
ther Trade; and the Queſtion was, if this be warrantable by the Rules Fed Ore te- 
of Law or no, inſomuch that before the Statute of 5 Eliz. 4. which re- — that 
ſtrains it, it Was lawiul for every Man to uſe what Trade he would, 7 
altho' he had not been Apprentice by the Space of 7 Years ; And then it fun genc- 
being the Common Law of the Realm, that a Man might uſe any Trade ally ; For 
altho he had not been an Apprentice for ) Years, it may not be alleged * _ that 
by Way of Cuſtom in London, but it ought to have been ſhewed as the ,,; de = 
Cottom of the Realm; tor that which is the Common Law of the brought up 
Realm, is the Cuſtom ot the Realm. Ir was anſwered and agreed, that as an Ap- 

as this Cuſtom was alleged in this Information, the Allegation of it Prei in 
was warrantable in the Law, and it may well be ſaid to be a Cuſtom be- ny ID. 
fore the Statute of 5 Eliz. tor firſt he Cuſtom is reftrained to a Citizen ſmith, Cutler 
and Freeman of London, ſo as he that is not a Citizen and Freeman may & being 
not enjoy the Benefit of this Cuſtom; and it being reſtrictive of the of yrs not 
Common Law, which gives Power unto all, as well Freemen as Citi- by 8 
ens, to exerciſe what Trade they will, ſtands well in Cuſtom and may thereot! may 
well be alleged by Way of Cuſtom. 2. This is alleged to be the Cu- e any etber 
tom of London, and ſo is tied to a particular Place; and howſoever it 77%! 

may be the Common Law of the Realm in other Places, yer in London, ag _ 
which is tor the moſt Part governed by their particular Cuſtom, it may Trade, cb 
well be ſaid a Cuſtom ; and ſo the Plea in Bar good enough as to this % buying 


Exception. Calth. Rep. 15, 16, 17. Hill. 12 Jac. B. R. Allen v. %% ine, 


may exerciſe 
Tolley. _— 77 5 
: of buying 

and ſelling. But this he did not mention in his Certificate, but generally that there is no ſuch Cuſtom 
3 is pleaded. Cro. C. 361. pl. 1. Paſch. 10 Car. B. R. The King v. Bagſhaw. S. P. certified ac- 
cordingly by the Recorder, with the Difference of Manual Trades and Trades of Buying and Sel- 
ling, L. Mercer, Grocer &c. Cro. C. 516. Mich. 14 Car. B. R. in Caſe of Appleton v. Stoughton. — 
See (H) pl. 1. The 


3. Indictment for thing the Trade of a Woolen-Draper at F. in Suffolk, Saund. 3rr. 
wt having been Apprentice to that Trade for 1 Tears; the Detendant pleaded here 
the Patent of H. 3. to London, that every Citizen &c. hereatter ſhould freely that io 
Trade tam per Mare quam per Terram, and ſaid that he was a Freeman Charter did 
of London, and fo juſtified and traverſed his 8 it Aliter vel alio not intend 
Modo. Upon a Demurrer, the Court held the Traverſe and alſo the Plea r Ii 
ill, becauſe a Patent cannot be pleaded in Bar of the Statute; and tho bw ns 
the Cuſtoms of London are confirmed by Parliament yet this Statute in- only that the 


tends to include all but their Cuſtom concerning taking Apprentices, and Giizens and 


not their Cuſtoms in general. And judgment tor the King. Sid. 427. Freemen of 
Mich. 21 Car. 2. B. R. The King v. Kildely. 1 
Merchandizes © 


and reſide <vhere they will, notwithſtanding ſome Cities and Boroughs claim a Liberty of excluding Foreigners 

rom (ſelling and buying Merchandizes within ſuch City or Borough, as appears Cro. Eliz. 110. 352. 

Dy. 2:9. b. Co. 8. 128. and that that was the ſole Intent of the Charter, as by the Words thereof it fully 

appears, wherefore it was concluded that the Plea was ill, and of ſuch Opinion were the whole Court. 

- Judgment was given pro Rege niſi &c, and it was not moved afterwards ex parte Defen- 
tls. 


4. 5 Eliz. is a Negative Statute, and no one ſhall exerciſe a Trade Show. 266. 
igaintt it unleſs by Virtue of a Cuſtom, As the Widows of Tradeſmen who Te) 
by Cytorm carry on the Trades of their Husbands, which the Court held 8. (. 

not within the Statute. 2 Salk. 610. pl. 1. Trin. 3 W & M. B. R. Hobbs 


. Young, 
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324 8 Trade. 


(E) In what Caſes a Man may aſe ſeveral Trades, And 
what Trades. 


I. N Information was brought u 5 Eliz. cap. 4. (for uſin 
Trade of a Dyer, whereot he bad not been £ Fl eg 4 2 
Quarter-Seſſion in Southwark, and was removed by Certiorari and T:. 
verſe taken; and upon the Evidence it appeared, that the Detendant ua; 
a Feltmaker ; and that the Feltmakers tor the Space of 60 Years laßt 
paſt have uſed to dye Felts; And many Haberdaſhers depoſed, that the 
Colours dyed by them was better than that which was coloured by che 
common Dyers. And it was adjudged by the Court, that that is part of 
their Trade of Feltmaker. And the Jury found accordingly tor the De. 
tendant. Noy 133. Hunter v. Moone. 
: 2. He that uſes one Trade can't uſe the Trade f another for or alan 
* On the ſame Commodity uſed in his own Trade; as a *Coachmaker can't make tl 
. S. B. Wheels of his own Coaches; a Wheetwrigkt can't uſe the Trade of a Sith, 


Carth: 163. Per Holt Ch. J. Show. 267. Trin. 3 W. 3. B. R. Hobbs. v. Young, 

S. C. and 

S. P. fo if he keep Workmen to curry his own Leather, this is againſt the Statute, becauſe it is he only 
who receives all the Profits of the ſeveral Trades, and the Wheelwright and the Currier are bur hi 
Servants. 


Show. 242. 3. A Comb-maker preſſes and Smooths Horns for his own Uſe in his Trads, 


WE. Gh J . this was held at the Aſſiſes to be within the Statute 5 Eliz. and the 


Caſs of em Counſel were well ſatisfied with the Judgment. Cited by Holt Ch.]. 
Hobbs v. Comb. 180. Trin. 3 W. and M. in B. R. in the Cafe of Hobbs . 


Young — Young. 
S. P. cited 

by Holt Ch. J. as adjudged, becauſe it was a diſtinct Trade. 11 Mod. 190. 7 Anne B. R. in Caſe of the 
Queen v. Prew. 


4. A Man is a Mercer and he ſells Hats, and the Party is Apprentice 
to him as Mercer, he may uſe the Trade of a Hatter (in the Petty Towns 
it is uſual) becauſe he ſerved him who did ſo. Show. 242. Arg. in Cafe 
of Hobbs v. Young cites it as a Shrewsbury Caſe of Rotheram v. Morris. 

F. A Serge-maker cannot Uſe the Trade of a Dyer to dye his own Hege. 
11 Mod. 189, 190. pl. 4. Mich. J. Ann. B. R. The Queen v. Prew. 


1 


(F) In what Caſes Securities given in Reſtriction of Trade 


are good. 


1. 28 H. 8. O Maſter, Wardens Sc. ſhall cauſe any Apprentice 0r Jour- 
cap. 5. neymen, by Oath or Bond, or otherwiſe, that he after his Term 
expired ſball not ſet up nor keep anyShop, Houſe or Cellar, nor occupy 4s & Free- 
man without Licence of the Maſter, Wardens Ec. nor take of any ſuch Apprentice 
or Fourneyman, nor any other occupying for themſelves, nor of any other __ 
for them after their Years expired, any Money or other Things for their Frte- 
dom or Occupation beruf than is appointed in the At? 22 Hen. 8. ye 

upon Pain to forfeit 20 l. the one half to the King Ec. and the other hal 
the Party that will ſue &c. 2 . 
2. N. bound himſelf Apprentice to a Mercer at Nottingham and alte 


the Maſter took Bond of him not to exerciſe his Craft in 4 Tears me 
| | ting uu 
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| Trad: 2 Le. 210. i 
Blackſmith in South- Mims in Surry, was held void by all the Juſtices; pl. 259. in 4 
of iry ' - N . © C. B. Anon. | 
tecauſe the Condition is againſt the Neceſſity of the Commonwealth in but 8 C. 4 
{me Place within the Realm. Mo. 342. pl. 379. Mich. 29 Eliz. that the i 
n . Bond was 
Anon. void and | 
wiinſt Law. — 3 Le. 217. pl. 288. Mich. 30 Eliz. S. C. in the ſame Words.—But as was obſerved | 


dy Sir Bartholemew Shower in his Argument in the Caſe of the Tay lors of Exeterv. Clarke. 2 Show. 
Mt this was an Extra-judicial Opinion. 


In Debt upon a Bond of 3ol. the Condition was, that if R. B. Cro E 872. 


ge the Defendant, did uſe the Trade of Haberdaſher, as Fourneyman, Pl. 3 Cole- 
A | a MA, 4 ithin the C t irhi ? gate v. Ba⸗ 
Sroant, or Apprentice, or as a Maſter, within the County of Kent, within cheler, S. C. 


the Cities of Canterbury and Rocheſter, within 4 ears after the Date, and that to 
that then, if he pay 201. upon Requeſt, the Obligation to be void. And prohibit or 
all the Juſtices agreed, that the Condition was againſt Law, and then reſtrain any 


ill is void; for it is againſt the Liberty of a Free- man, and againſt the . 7 w_ 


Statute of Magna Charta, cap. 20. and is againſt the Commonwealth, and Place, is 
cited 2 H. 5. & 5. And Anderſon ſaid, that he might as well bind himſelt againſt Law: 
that he would not go to Church. And judgment was given againſt the , 2 257 well 
Plaintifl. Ow. 143. Mich 43 & 44 Eliz. Clay gate v. Batchelor. N 


reſtrain him 

at one Time, 

or at one Place, he may reſtrain him for longer Times and more Places, which is againſt the Benefit of 
the Commonwealth; and thu? the Prohibition be not abſolute, not to exerciſe the Trade, but that if 1 
he exerciſe it he ſhall pay 20 l. and ſo was ſaid to differ from the Caſe of 2 H. 5. 5. b. Vet the Court ; 
ät it was all one; for he ought not to be abridg*d of his Trade and Living.—S. C. cited Noy 98. | 
„Ce of Jelliet v. Broade, by the Name of Legpate v. Batchelour,—S. C. cited All. 67. Trin. 
2; C:r 3, R. in Caſe of Prugnell v. Golle, and agreed by Roll Ch. J. for Law; but ſaid, that if 
there were a Conſideration fur the Reſtrainr, as the taking off braided Ware, ſuch Bond or Promiſe is 
good; and fo it was adjudged In Frowar?'s Cale, upon a Writ of Error ont of Bridgenorth. But a 
leltraint General througſiout England is void, notwithſtanding a Conſideration. 


DO 4 SS a - = OE 5 — — — — 


— 


2 Dr 


5. The Defendant, in Conſideration of ſo much by him paid to the S. C. cited | 


Plaintilf, promiſed not to exerciſe the Trade of a Foiner in a Shop, Parcel of 5 * Ch. 
Hue to him demiſed for 21 Tears, durante Termino prædicto. All the Wms's Rep, | 


Curt agreed clearly, that as this Caſe here is, for a Time certain, and 186. in Caſe i 
in a Place certain, a Man may be well bound and reſtrain'd from uſing of Mitchel | 
of his Trade; and ſo, by the whole Court, here is a good Breach of v. Rey- | | 


Promiſe atſign'd, which well intitles the Plaintiff to his Action, and 79194, that 


that the Declaration is good. And ſo, by the Rule of the Court, Judg- a Contract is i 
ment was given, and fo enter*d tor the Plainritt. 2 Bulſt. 136. Mich, made upon a i 
11 Jac, Rogers v. Parry. | — j 
Lonhderation, ſo as to make it a proper and uſeful Contract, it is good. Tho' he ſaid, that Caſe is i 
wong reported, as appears by the Roll, which he had cauſed to be ſearch'd; for ir is B. R. Trin. 11 | 
e, J. Rot.223. And ſaid, that the Reſolution of rhe ſudges was not grounded upon its being a par- f 
cular Reftratar, but upon its being a particular Keſtraint with a Conſideration; and the Streſs lies oa | 1} 
itz Words, as the Caſe is here; tho” as they ſtand in the Book they do not ſeem material. | 


6. T. in Conſideration of 108. promiſed to pay B. 100 J. if he thence. Palm. 172. 
ward kept any Draper's Shop in Newgate-Market ; and adjudg'd good, Fach, 19 


ad the Plaintiff recover'd. Cro. J. 597. pl. 19. in Caſe of Broad v. Jac. B. R. 
Jollyte, cices Paſch. 18 Jac. Bragg v. Tanner. oe oe. 


had boug! 
much Goods of the Defendant as came to 5091. in Conſideration whereof the Defendant made the 
'omiſe; and reſolved that the Aſſumpſit was good, and Judgment for the Plaintiff, 


J. In Aſſumpſit Plaintiff declared, that the Defendant was a Mercer, This Judg- 
and kept a Shop in N. and had his Shop furniſb'd with old ſullied Wares, Tv wa 
al the plaintilł had a Shop there furniſh'd with new and freſh Wares; e 
ad jy Gon/ideration the Plaintiff would buy his Wares, and pay for them ſuch the Ex- 
| 40 Prices 
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chequer Prices as he paid when he firſt bought them, the Defendant Promiſed be we. 11 
Mit. no longer keep any Shop at N. and alleged he bought the — a 


1 Wares, and paid 300 |. for them, the Price the Defendant boy 
57 I at, 9 W ares were then not worth 1001. and yet the Dope ten 
Ts. 4 4 contrary to his Promiſe, kept his Shop there, and furniſh'd it wich new 
nao : 3 Wares &c. to the Plainrift's Damage 500 1. On a Verdict for the Plain. 
au lde tiff it was ſaid, that this Promiſe being to reſtrain Trade, was again 
was affirm'd Law; but all, except Haughton J. held the Aſſumpfit good; for that 
all the it is voluntary, and a Man upon a valuable Conſideration may refrain 
Juſtices, ex- himſelf from uſing his Trade in ſuch a particular Place; and it js uſual 


| . in London tor one to let his Shop and Wares to his Servant when or of 


ſaid nothing his Apprenticeſhip ; as alſo to covenant not to uſe that Trade in ſuch 1 
againſt i.— Shop or Street; ſo tor a valuable Conſideration, and voluntarily, one 
2 Roll. Rep. may agree that he will not uſe his Trade; for Volenti non fit Injur: 
201. Jollie ; >. Nuria. 
v. Broad, Cro. J. 596. pl. 19. Mich. 18 Jac, B. R. Broad v. Jollyte. 

S. C. but the | 

Cauſe was firlt in C. B. and the Judgment there affirm'd in B. R. by 8 Ch. J Doderidge and 
Chamberlaine J. but Haughton contra. Mar. 77. pl. 121. Trin. 16 Car. C. B. 8. P. cited by 
Littleton Ch. J. to have been adjudged in B R. which ſeems to mean this Caſe ; but that if one be 
bound that he will not wſe his Trade, it is no good Bond. Noy 98. Jelliet v. Broade, S. C. reſolved, 
that the Action well lies; for it was a voluntary Promiſe for a good Conſideration, and is reftrain'd w 
a Place; otherwiſe had it been a general Reſtraint, or upon a Co-action, or without Con- 
fideration. . | | 


« 4 © _ 


8. In Debt againſt a Sarety in a Bond to perform Covenants, on: of 
which was uct to ſet up a Trade in Cicefter. To which the Defendant de. 
murr'd, becauſe void, being Encouragement of Idleneſs ; and the De- 
tendant's being a Surety does not alter the Caſe. Windham faid, that 
an Apprentice might be bound on this Condition, as Pall v. aws, 

* See pl. 12. Car. 1. when the * original Taking and Inſtruction is on theſe Terms. But 
be doubted this Caſe; tor he ſaid, ro oblige a Lawyer not to give Cour- 
cil to any Man in Salisbury was held void by Jones; and the Cour 
inclined it was void here; but adjournatur. 2 Keb. 397. pl. 35. Trin 
20 Car, 2. B. R. Ferby v. Arrowimyth. 
Sty. 111. 9. A. in Confederation that B. would marry her Daughter, promiſed, inter 
Pragnel v. alia, to aſſign over her Shop in Sang," as to B. and that ſbe would nat uſe 
an J 8 her Trade in Bazingfloke any longer. Upon an Action brought, che Plain- 
ways 75 tiff had a Verdict and Judgment in C. B. and now that Judgment ws 
firm'd. affirm'd in B. R. Allen 67. Trin. 24 Car. 2. B. R. Prugnell . 


S. C. cited Goſſe. FE 
3 Lev. 242, 


243. in Caſe of Clerk v. the Taylors of Exeter. 


2 Show.345. 10. Debt on a Bond conditioned not to uſe the Trade of a Taylor in Ext 
— 353. ter, the Defendant pleaded that he was an expert Taylor, and skilful in 
28 2 that Art; and that the Plaintiff, pretending that no one, who was not a 
the Tay- Member of the Company of Taylors there, ought to uſe that Trade 
lors 0 there, did many Ways vex and trouble the Defendant, which to get 
Exeter v. clear of, he gave this Bond, which is againſt Law, and void; the Plain- 
C 282 tiff replied that the Defendant ſeal'd and deliver d the ſaid Bond as his 
ir, that Deed. And it was adjudged in B. R. that the Bond, being only to fe. 
the Condi- ſtrain Trade in a particular Place, was good. Whereupon Error wi 
tion of rhe brought in the Exchequer-Chamber, and this Judgment was reverſed, 
Bond was to and the Bond held void. But an A ump/it, upon a good Conſideration nos i 
pay 201. | | 3 & 28 
n N uſe a Trade in à particular Place, they held would be good; becauſe in + 
Month after Caſe, Damages only being to be recover'd, the Jury any aſſeſs 
he ball uſe ſame, having Reſpect to the Conſideration upon which the romiſe was 
1 made. Bur in this Caſe all the Penalty is forteired, be the Conſiderstion 
| A what it will, and tho' the Offence be never ſo little; and ſuch 1 
wiſe than as upon good Conſiderations have always been allow'd in ſuch Caſes, * 
« Journey- cauſe the Jury may try of what Value the Conſideration was, And 


* — 
* F 2 9 

© " > . ” _” 5 4 ö 

2 3 > of 4 5 x 4 * a : 


Damage the Uſe of the Trade is to the Party to whom the Promiſe was man; and if 
made; and cited ſeveral Authorities. And the Reverſal was by the 1 leave the 
unanimous Conſent of all the Juſtices. 3 Lev. 241. Mich. 1 Fac. 2. in * ing 
the Exchequer- Chamber. Clerke v. Taylors of Exeter. 


3 then 
c. Ad- 
udged, that the Bond was good. But at the End of the Caſe, pag. 364. ſays, that in the Exch MN 
7 the Bond was held void, and the Difference between a Bond and Affmpi . 
of the Conſideration, without any Regard to the Confideration implied in Law, upon ſealing and exe- 
cuting the Bond; and ſo the Judgment was reverſed. : | 


— 


11. A Bond recited, That whereas the Defendant had gn'd to the 10 Mod, 27. 
Pl a Leaſe of a Honſe and Bake-honſe, in ſuch a Pariſh, for the Term 27 30. 

5 Hars. Now it the Detendant ſhould not exerciſe the Trade of a n 
Baker within that Parifh, during the ſaid Term; or, in caſe he did, ſpoulu, * General 
within 3 Days after Pooof thereof, pay to the Plaintiff the Sum of 50 J Reftraints 
Then &c. The Court were all of Opinion, (as the ſame was deliverd Nen 
by Parker Ch. Je) that a ſpecial Conſderation being ſer forth in the Con- Bond 4 
dition, which thews it was reaſonable tor the Parties to enter into ir, the nant, or Pro- 
fame is good; and that the true Diſtinction, in this Caſe, is not between miſe &c. 
Promiſes and Bonds, bur between Contracts with or without Conſidera- with or 
tion; and that wherever a ſufficient Conſideration appears to make it a An 


: Confidera- 
proper and an uſeful Contract, and ſuch as cannot be fer aſide without on. — 


njury to a fair Contractor, it ought to be maintain'd; but with this whether it 
conſtant Diverſity, viz. where the Reſtraint is * general, not to exerciſe be of thePar- 


a Trade throughout the Kingdom, and where it is limited to a particular ue, 
Place; tor the tormer of theſe muſt be void, being of no Benefit to ye. Per 


either Party, and only oppreflive. Wms.'s Rep. 181, 182. pl. 44. Hill. La. Ch ]. 
1711. Mitchell v. Reynolds. ' * in 


the Judgment of the Court. Wms.'s Rep. 185. Mitchel v. Reynolds. 
The Reſtraint muſt be upon 5 
[ 


ood Conſideration, and the Breach of it muſt ap arently tend to the Da- 
mage of the Obligee, or otherwiſe the Reſtraint is void, tho” for a particular Place, Per Ld. Ch. J. 
Parker, 10 Mod. 133. in Caſe of Mitchel v. Repnolds,——For what does it ſignify to a Tradeſman 
in London what another does at Newcaltie ? And ſurely it would be an unreaſonable Thing to fix a 


certain Loſs on one Side, without any Benefit to the other; per eundem. Wrms.'s Rep. 190, 191. in 
$.C. | 


12. In Debt by A. againſt E. on Bond of 100 l. condition'd, that 
whereas A. at the Special Requeſt of E. is to take E. into her Shop for her 
hired Servant, to attend in her Shop, and inſpect her Cuſtomers, and to 
alfiſt A. in her Trade of a Linnen- Draper. And whereas the ſuid A. con- 
ſents to hire and take the ſaid E. upon her expreſs Agreement, that after ber 
leaving A."s Service ſhe will not exerciſe ſuch Trade, either by herſelf or 
any other, directly or indirectly, in any Shop, Room, or Place, within 
baif a Mile of A. now Dwelling-houſe in e or other Houſe 
ſhe may remove to; #or D affift any other Perſon to carry on ſuch 
Trade &c. which Agreement is the fole Conſideration of A.'s taki 
the ſaid E. into her Service. The Breach atfign'd was for aſſiſting J. S. 
in carrying on the ſaid Trade within half a Mile of A's Houſe in 
Durga and Verdict and Judgment for the Plaintiff, and after- 
wards atfirm'd in B. R. and afterwards in the Houſe of Lords, with the 
unanimous Opinion of all the 12 Judges, and with 40 1. Coſts. 2 Ld. 
Raym. Rep. 1456. Hill. 13 Geo. 1. Cheſman v. Nainby. - l 

13. An Action was brought on Articles, by which the Defendant 
agreed not to exerciſe a certain Trade within the Weekly Bills of Monta- 
ty. Judgment was given for the Plaintiff, And in Error brought it 
was ſaid, that ſuch Agreement was determin'd to be good in rhe Caſe of 

en v. Lamper, Hill. 'x3 Geo. 1. and likewiſe in che Caſe of 
b. Reynolds ; tor which Reaſon the Court affirm'd the Judgment 
N 2 Barnard. Rep. in B. R. 463. Trin. 7 Geo. 2. Clerk v. 
OW. | rr N $5: 
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328 | Trade. 8 


() Reſtrain d. By Charter, Ciſtom, or By-Lau, 


It was ad- I. 1 2 P. DU Nacts, That 20 Perſon dwelling out of any City, Borough 
judged upon gg . 7. Town Corporate, or Market-Town, ſhall a by Retail a 
that the In. Nbollen or Linnen Cloth, Haberdaſbery Wares, Grocery or Mercery Wars; 
habitants of Within any of the ſaid Cities, Tuns, Corporate, or Market-Towns, or Liber. 
the Market- ies of the ſame, except in open Fairs, on Pain of 6s. 8d. for oy 
ac 7 Offence, and the Forfeiture of all Wares ſo offer d to be ſold, one Mojety * 
ie another Crown, and the other to the Proſecutor, to be recover d in any of their Mg. 
Market- jeſties Courts of Record, | | 


Town, not _ a 33 | 
hibited by this Statute ; for this extends only to ſuch as are living in Country Towns, and come and 


ſell their Goods in Market- Towns. 2 Lev. 89. Trin. 25 Car. 2. B. R. Davis v. Leving. 

An Indictment upon this Statute ſet forth, that the Defendants had ſold Earthen-Ware in London 
contra Formam Statuti; but it was quaſh'd upon a Motion, becauſe the Statute does not give Juſtice 
of Peace any juriſdiction to proceed in this Matter at their Seſſions, for they are not ſo much as named 
in the Act. 5 Mod 149. Hill. 7 W. 3. the King v Clough & al'. 


Provided, that this do not extend to any ſuch Wares to be ſold by While- 
ale. | 
fe Provided alſo, that every Freeman in ſuch Town Corporate, or Marbet. 
Towns, dwelling within the ſame, may ſell the ſaid Wares by Retail as hers 
tf ore. 

7 rovided alſo, that all Perſons may ſell by Retail, or otherwiſe, all Mau. 
ner of. Cloth, Linnen or Woollen, of their own making, in every ſuch Nous 
Corporate or Market-Town as heretofore. 

This Act ſhall not be prejudicial to the Privileges of the Univerſities 
Cambridge and Oxford. | 

2. Upon a Return, that the Cuſtom of London was, That no Perſon mt 
being free of the City, hall, directiy or indiret#ly, either by himſelf or any 
other, keep any Shop inward or outward, for putting to Sale any Wares &c. 

Way of Retail, or uſe any Art, Trade, Myſtery, or Handicraft, for Hire, 

ain, or Sale, within the City, upon Pain ot Forteiture of 51 it was re- 
ſolved this was good by Way of Cuſtom, but not by Way of Charter or 
Grant ro the Cicy ; and theretore no Corporations made within Time of 
Memory can have ſuch Privilege, unleſs by Act of Parliament, 8 Rep. 
124. b. 125. a. Hill. ) Jac. The City of London's Caſe. 

3. One found guilty of having us'd the Trade of a working x 
and a working Jewellir, not having ſerv'd as an Apprentice to the Trade, 
was committed in London; and being brought into B. R. it was ſhewn 
for Cauſe why a Procedendo ſhould not be granted, That the Declaration 
is founded on a By-Law founded on a Cuſtom; and that if either be not 
in all Parts good, the Declaration is naught; and here the Cuffom is 
certified in the Negative, and is contradictory, and that the By-Law cet- 
tified is uncertain and unreaſonable ; for every Stroke the Defendant 
ſtrikes is uſing his Trade, and to pay 51. for every Stroke is unreaſon- 
able. 2dly, That the Declaration is not applied to the By-Law, be- 
cauſe doing a Thing one Day is not a Uſing to 45 it, and the Words Diver/i 
Vicibus do not help it; nor is it ſaid that he gain d his Living by the Trad! 
or Sale of the Commodity wrought, and the Words pro Lucro & Pu 
do not help it; for perhaps he uſes it to his private Uſe, which. is to bis 
Profit, tho? he ſells it nor. And that it is unreaſonable a Stranger be te- 
ſtrain'd by a By-Law made 40 Years ago, whereof he had no Norice, 
and yet puniſh him for doing what the Common Law allows, viz. che 
getting his own Living. Beſides, it is ſaid Non exi/fens Liber Homo uſu: 04 
Arte Sc. which is uncertain ; for ſo every Apprentice may be punine”, 
he not being Liber Homo. The other Side cited $5 E. z. that a wm 


2 — 
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Iich an Affirmative implied, is good, and that it is excluſive of Stran- 
2 and incluſive of Citizens; and that the Offence, and not the Time 
5 ung the Trade, is the Matter; and as to the Apprentice, he uſes not 
he Trade for himſelf but his Maſter's Benefit. The Court deſired 
nooks, & adjornatur. Sty 226. Trin. 1650. B. R. London (City) v. 
an Caſe, the Plaintiff declared of a, Cuſtom in Derby, that every 
Butcher in Derby having ſerved an Apprenticeſbip for 1 Years, might uſe that 
Gade alſque Dammo alterius, vel ab altero; but that the Defendant not be- 
ino a Freeman, nor having ſerved an Apprenticeſhip, ſold Fleſh in Derby on 
ſuch 1 Day, not being a Market-day, by Reaſon whereof the Plaintiff could 
wt (#11 ſo much as otherwiſe he might, ad Danmum &c. The Detendant de- | 
murr'd, becauſe the Cuſtom is mot laid * poſitively, but only potentially, * See (H) 
(viz) that he might uſe that Trade; Beſides, there is no By-Law to re- Pl. 1. 
drain Foreigners, and without a By-Law, or a Cuſtom, any F oreigner 
may fell in Market-Towns, except on the Market-days. And as to the 
Declaration that he fold Fleſh, it is not ſufficient; for it may be a Horſe 
or 2 Dog. And upon theſe Exceptions Judgment was given for the De- 
endant. Lev. 262. Hill. 20 & 21 Car. 2. B. R. Wilmot v. Nixon 

5. Cuſtom that nene ſhall trade in a Town, beſides Perſons free of the Gilda See (H) pl. 
1/crcatoria there, Quæte it good in any Place, except London? 1 Salk, 4. S. C. 
203. pl. 2. Paſch. 4 Ann. B. R. Mayor &c. of Winton v. Wilks. 

6 Reſtraints ot Trades by By-Laws are 3 ſeveral Ways. 1ſt. 70 ex- Wr 

dude Foreigners, and this is good, it only to enforce a precedent Cuſtom by a ; 
Penalty ; Per Parker Ch. J. in delivering the Opinion of the Court; and 
cited Cart 68. 114. and 8 Rep. 125. But that where there is no pre- 
cedent Cuſtom, ſuch By=Law is void; and cited 1 Roll. Abr. 364. Hob. 
210. 1 Bulſt. 11. and 3 Keb. 808. But ſaid that the Caſe in 3 Keb. is 
milreporred ; for there the Detendants did nor plead a Cuſtom to exclude 
Foreigners, but only to make By-Laws generally, which was the 
Ground of the Reſolution in that Caſe. 2dly, All By-Laws made to 
grun Trade in general, are void; and for this he cited Mo. 567, 2 Inft. 
47. 1Bulſt. 11. 3dly, By Laws made to reſtrain Trade, in order to the 
better Government and Regulation of it, are good in ſome Cates, viz. If they 
are tor the Benefit of the Place, and to avoid Publick Inconveniences, 
Nuſances &c. or for the Ad vantage of the Trade and Improvement of the 
Commodity; and for this cited Sid. 284, Raym. 288. 2 Keb. 2), 813. 
and 5 Rep. 62. b. Wms's Rep. 184 Hill. 1711. B. R. Mitchel v. 
Reynolds. 4 


(H) Proceedings and Pleadings. See (D) pl.4. 

i ] Ntormation for uſing the Trade of a Goldſmith, not having been S. C. cited 

Apprentice to char Trade ; the Defendanr-pleaged the Cuſtom of Lon- 50 479. 0 
en, that one having been an Apprentice there for 71 Tears, and made a Free- : letcher v. 
ln of London of any Trade, may uſe any dt her Trade in that City ; and Bagnall, 
then pleads that he ſerv'd an Apprenticeſhip j Years in the Art of a Cord- that Licitum 
Walner, and was made a Freeman of London, and fo juſtified. Upon 8 1 4 
Demurrer it was objected to the Plea, becauſe it was *Quod uri poſſit any ;, iſs any 
Other Trade, and not Qyod uſus fuit. It was anſwered, That this be- Trade by 
ng alleg'd by Way of Cuſtom in the City, and nor a particular Preſcrip- the Cuſtom 
tion, it was well enough; and to that Opinion the Court inclined. Cro. of London, 


C. 347. pl. 9. Hill. 9 Car. B. R. The King v. Bagſhaw. e 
Aa | M þ pleaded ; 

Id tho it may be good in Evidence, yet it is not ſo in a Return. And he ſaid that all Cuſtoms ought 
to be alleg'd in Facto See (D) pl. 2. FE | BT. ; 


See (G) pl 4. 
4P | 2. In 
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2. In Aion ſur Statute 5 Eliz. tor uing the Trade of à Grocer, cb. 

Defendant pleads a former Ad depending in the Exchequer i Bar, which 

ſhould be in Abatement ; Et per Curiam no Reſpondeas outter, but 44, 

lute Judgment for the Plaintiff as on Plea in Bar. 2 Keb. 916, pl. 102 

Mich. 22 Car: 2. B. R. Smith v. Poyner. ;4 

3. Debt upon the Stat. of 5 Elis. for u/tng the Trade of making Char. 

tas Pictas, Anglice, Playing Cards, from the 23d of February till th; 230 

of Fanuary following, viz. Per duodecim menſes integras, not havin fery'q 

his Time tor 7 Years. After Verdict it was moved in Arreſt Judg. 

ment, that the Computation here is by Kalendar Months, whereas by the 

Statute it muſt be by 4#mar Months; and for this was cited the Ciſe of 

the King v. Stowbridge, Mich. 6 W. 3. And if this ſhould be con. 

ſtrued, that it he uſed it for the Time mentioned here, he muſt haye 

uſed it for 11 Lunar Months of Neceffity, then it will be uncertain when 

they will begin the Computation, and the Defendant may be again 

charg'd for Part of the Time for which this Recovery now is, and can. 

not plead this Recovery in Bar; and the right Way had been to fay 

that from ſuch a Day Per undecim menſes prox? ſequear* he uſed it, And 

per Cur. it would be fatal, but is help'd by the Verdict's finding bin guilty 

of 2 [22] Lunar Mont he next after the 23d of February. And it a Man uſ: 1 

Trade 14 Days in one Month, and then ceaſes, and uſes again 14 Days in 

| the next Month, he is not puniſhable by the Statute. 12 Mod. 641. Hill, 
13 W. z. B. R. Stretchpoint v. Savage. 

133 4. In Caſe, the Corporation of Winchefter declared, that Winton 

agreed that was an ancient City &c. and that there was a Cuſtom, that none but Per- 

ſuch Cuſtom ſons free de Gilda Mercatoria of the ſaid City, ſhoulg exerciſe a Trade there, 

m 8 unleſs brought up Apprentice tb it within the ſaid City; That the Defendant 

. be- nevertheleſs did exerciſe &c. Holt Ch. J. ſaid that all People are at 

cauſe their Liberty to live in Wincheſter, and ask'd how they could be reſtrain d 

Cuſtoms are from uling the lawful Means of living in a Plage where they had  lay- 

. ge" ful Liberty to live? That this was che Cauſe of making the Star. ; 

As of Par. Eliz. That ſuch Cuſtom is an Injury to the 1 and Prejudice to the 

liament; Publick; That the Caſe of London differs, becauſe they have by Cuſtom 

but it was the bringing up the Youth of that City; and therefore they have Power 

2 by Cuſtom to make Infants Apprentices, and to aſſign Apprentices, and 

was good in after ſuch Apprenticeſhips they are free, but other Cities have no ſuch 

any other Cuſtom : Bur this Declaration is ill, becauſe the Action ought to be 

City or brought by the Gilda Mercatoria. 1 Salk. 203. pl. 2. Paſch, 4 Ann. BR. 

Borough. Mayor &c. of Winton v. Wilks. | 


But it was 

agreed per 8 | 

tot. Cur. That the Declaration was naught ; for Non conſtat that the Corporation has any Guilda Mer- 
catoria ; nor does it appear who the Homines Liberi de Guilda Mercatoria are, ſo as the x An the 
whole Corporation, or ſome Part of them; and eas oy the ning Grant to have Guil ercato- 
riam, made them all a Corporation, viz. all the whole Vill. 3 Salk. 142 S. C.— 2 Ld. Raym. Rep. 
1129. S. C. argued by Counſel, and ſpoke to by the Court; And Holt Ch. J. ſaid, he would give 
Judgment for the Plaintiff if he could tell why ; but Judgment was entered Quod querentes nil capiant 
per Billam, upon the Exceptions to the Declaration. ———6 Mod. 2r. Mich. 22 Ann. 8. C fays, Note 
this Action was not grounded on any By-Law, nor for any Penalty. And Holt Ch. J. faid, It vas 
Point not determined whether ſuch a Cuſtom was good, tho many Corporations did pretend to it; and that 
ſome Corporations pretended a Right by Cuſtom to exclude Foreigners, but he thought they could not 
ſapport it. And the Reporter ſays, that in Paſch. 4 Ann. 4 was ſtay d upon Faults in the De- 
claration ; and the Court declined ſay ing any Thing upon t rits, which, they ſaid, was a Queſtion 
of great Conſequence. © IG 
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(J F orſeitures for uſing a Trade by 5 Eh. 4 


1. 5 Elis. Nacts, That the Forfeitures mentioned in this Statute (ex- In an Infor- 
(ap. 4. &. 39. cepting thoſe otherwiſe limited) ſhall be divided betwixt the 4 
Oueea and the Proſecutor 3 and all Fuſtices of Peace, or any two of them, Trade of . 
(1 1 ) and every Head-Officer, ſhall have Power to hear and determine Bake 


r with- 
the Breach of this Statute, upon Indiict ment or otherggiſe, and to award Pro- in the City | 
eſs and Execution accordingly, and ſhall yearly in Mithaelmas Term by Eftreat 48 
certify into the Exchequer the Fines which accrue upon this Statuteg, in Man- (pq " 7 
ner as they ought to do in other Caſes * E prentice for 

$. 45. Provided that all Manner of Amerciaments, Fines, Iſſues, and For- 7 Years, it 
feitures which fall ariſe Ec. by Reaſon of any Offences or Defaults men- ＋ ſaid that 
timed in this Ad, within any City or Town Corporate, ſhall be levied, ga- \\ — qe 
thered, and received by ſuch Perſon or Perſous of the ſame City or Town Cr. crues to the 
rate, as ſhall be appuinted by the Mayor or other Head-Officers mentioned in Informer for 
this AF, to the Uſe and Maintenance of the ſame City or Town Corporate, in 2 
ſuch Caſe and Condition as any Manner of ot her Amerciamemts, Fines, Iſſues, this Ra 
i Forfet ures, have been uſed to be levied and employed within the ſame City or within the 
Tr Corporate, by Reaſon of any Grant or Charter Party from the Queen s City of Nor- 
Majefty that now is, or of any of her Grace's noble Progenitors, made and "AP Sa 
granted to the ſame City, Burrough, or Town Corporate, any Thing or Clauſe Ac +. 
in ;his Att to the contrary notwithſtanding. * \* "1% 


- Juftices va- 
” * , #,,* | « A ried in Opi- 

nion. Et fic adhac pendet. Mo 886. pl. 1245. Hill. 14 Jac. Daviſon v. Barker. Hob. 183. pl. 
220. 8. C. And Hobart Ch. J. ſaid, That if the. Clauſe 1s to be underſtood ſo as that they are given 
thereby to the Uſe of the City or Town Corporate, the Conſequence will be that, this Information can- 
nc: ſtand, it being for the King and the Informer; And he was of Opinion that the Word (Forfeiture ) 
in this latter Clauſe was not to be underſtood of the main Penalty of the Law for 2 Reaſons, 1ſt. Be- 
cauſe it was penn'd beginning with Amercements &c, which imports the Forfeitures of the like, or leſs 
Naure. Again, that it appoints them to be levied in ſuch Sort as other Amercements &c. granted to 
ſuch Cities are to be levied, which are of Record, and due, as-foon as they are impoſed, and want no- 
thing but the Levying. Now Fines, Iſſues, and Amerciaments are often granted to Cities; and yet 
that could not extend to the like, growing upon Suits, upon Offences made by new Statutes. Note, 
Thoſe are not due till there be a Conviction, ſo the Queſtion is of the Suit, and not of the Levyi . Bur 
10 City has, or can have Grant by Charter of any Penal Law. And where it was urged, that the former 
Clauſe did except from the Queen the Penalties otherwiſe appointed, which muſt needs be underſtood of 
theſe, there is in the Statute'5 1. Fortęiture given againſt: him that departs without Licence out of a 
Work undertaken to him from whom he departs ; ar Coventry the Summer Aſſizes 17 Jac. Hobart 
Jutice of Aſſiſe there, «adviſed Stapleton to give Judgment for the Informer in the Sheriff's Court 


there 4 


"% 


(K) Indiiments, or Infarmations, as to uſing Trades. 


: * 


| | r 2d $7 81 "48. 395 * ut 1 

J Ntormation Qui tam on $ Elis. 4. becauſe the Defendant at S. the 8 Rep. 129. 
iſt December 3 5 and continually after till 12 Nov. 4 Jac, b. S. C. 8 | 

(which was until the Pawof the Information) for the Space of 11 7 | 

Months, and more, exerciſed arid occupied the Art and Occupation of # of the City 

Brewer, being an Occupation uſed Within the Realm 12 Jan. 4 Eliz. ubi of London. 

revera, he did not exerciſe the ſaid Trade the 12 apo Eliz. nor was —13 Rep. 

der brought up tor ) Years, 89” an Apprentice in the ſaid Art, contra . Galt 

lormam Statuti &c. The Defendant- pleaded Nor guilty, and found 189. Hill. 

ant him; and after Verdict moved in Arreſt of Judgment, firſt, that 11 ſac. in 

te Art of a Brewer is not ſuch à Trade, the uſing whertof is prohibited Cafe of 

dy the Statute; Sed non Allocatur; for. by the expreſs Wards bf the Statute, 0 * | 
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332 Trade. —_— 
and Allen it is reckoned as a Trade or Occupation, And the Words in the tatute 


258 whereupon this Information is founded, refers to the Trade aforeſaig 
Gok rol Cro. J. 178. pl. 17. Trin. 5 Jac. in the Exchequer, Shoyle v. Taylor, 
that the Ba- | EN ; 

rons of the Exchequer held a Brewer to be out of the Statute; for if they are divided into 10 Parts, thers 
are not 9 of them that have been Apprentices ; and that it was therefore adjudg'd for them, and af 
firm'd.—Roll. Rep. 10. Paſch. 12 Jac. B. R. in Caſe of The King v. Tollin, Coke Ch. F cited 
S. P. to have been adjudg'd within the Statute, becauſe it is for the Suſtenance of Man; and (aid it was 
afffrm'd in Error. . EO; 

A* Publick Brewer ought to ſerve Apprentice 7 Years; otherwiſe he 1s within the Statute of; El: 
but not ſo of a Private Brewer in private Houſes, Upon an Information againſt a Publick Brewer vpn 
the Statute of 5 Eliz. it is ſ*fficient in the Count to declare that he was not a Brewer at the Time of mal; 
the ſaid Statute ; and there 1s xo Occaſion 7 ſay, that he did not then uſe any other Trade ; for altho' tha 
Statute is obſcurely penn'd, this is the true Senſe of it; If he had uſed the Trade of a Barber at the 
Time of makirg the ſaid Statute, it would not ſerve to excuſe him for being a Brewer. Panis & Py, 
ſunt duo Vitæ ſuſtentacula; and therefore the Law provides, that the Brewer and Baker ſhall he yi 
prentices for 75 Years. Theſe Trades alſo concern the Health of the Bodies of Men; and the ls 
does not ſuppoſe that unexperienced Perſons can direct, or work at them; and the Law judges that 
Years are a convenient and neceſſary Time for Inſtruction before ſuch Publick Imploy ment. Jenk 
284. pl. 15 | | 

* Cro, e pl. 4. S. P. agreed, in Caſe of The King &c. v. Fredland. 


S. P. Keb. 2. An Indictment on the Statute, for uſing a Trade not being Appren. 
473, pl. 88. rice to it for 7 Years; but it was quaſh'd, becauſe it did not ſet forth tha 
15 Car. 2. it was 4 Trade us'd at the Time of the Statute ; tor the Court as Judges can- 
B. R. The not take Cognizance that it was, and the Statute ſays (Trade at this 


King v. Time lawtully uſed.) Palm. 528. Paſch. 4 Car. B. R. Anne Statford) 


Hubbard. Caſe. 

T. was in- ; | 
dicted for exerciſing the Trade of a Mercer, not having been an Apprentice; Exception was taken, tha 
it is ſaid that it was a Trade 13 Feb. 5 Eliz. whereas the Parliament began 12 Feb. But the Cour 
held it well enough, and it might have been * omitted that it was a Trade 5 Eliz. for that Exception is 
worn out. Comb. 288. Trin. W. & M. in B. R. The King and Queen v. Taft. 

* But 2 Salk. 611. pl. 3. ſays, It is a good Exception that it is not averr*d in the Indictment, That ile 
Trade therein mentioned was a Trade at the Time of making the Statute. Trin. 4 Ann. B. R. The Queen 
v. Harper. And the ſame Term between The £Duren and Cornilh,it was moved to quaſh an In- 
dictment for uſing the Trade of a Seamſtreſs, not having ſerved as Apprentice; and the Court refuſed, 
becauſe it was ſet forth in the Indictmeut to be a Trade in England at the Time of making the Act; where 
in the Words are, Any Craft, Myſtery, or Occupation now uſed. So that if this Trade of a Scamftrek be 
not within the Act, the Defendant would have the Advantage of it upon the Trial. Ibid. _—: Lu, 
Raym. Rep. 1188. 1189. in Caſe of The Quten v. Harper, cites S. C. accordingly ; and the Court re- 
fuſed to quaſh the Indictment, becau'e they ſaid they could not take Notice what was, or what was not, 
a Trade within the Statute. | 

It was moved toquaſh an Indictment, for exerciſing the Trade of a Baker, the Defendant not haying 
ſerved a legal Apprenticeſhip. The Exception took to it was, that the Trade was f not laid to be uſed in- 
fra Regnam Angliæ at the Time of the 4#, The Court ſaid the Trade of a Baker was within the Words 
of the Act; and no Averment of the 'Trade's being uſed at the Time of the Act is neceſſary, but where 
the Trade only falls within the general Concluſion of the Clauſe at laſt. Barnard. Rep. in B. K 277 
Hill. 3 Geo. 2. The King v. Munroe. | | | 

+ So in Indictment for uſing the Trade of a Grocer. 2 Keb. 226. pl. $3. Paſch. 19 Car. 2. B. R. the 
King v. Hopkins, the Indictment was quaſh'd for that Reaſon. See 2 Barnard, Rep. 147. The Cat: 
of The King v. Windgrove, cited in the Caſe of The King v. Britton. 8 


agg 3. Information for uſing the Trade of a Draper in Norwich, was 
ro wing, the quaſh'd, becauſe it was not averr'd that he did not uſe the ſame Trade at ti 
Baker, not Time when the Statute was made, Hard. 54. Arg. in the Caſe of Hayes 
havin v. Harding, cites it as adjudg'd Mich. 22 Car. Johnſon v. Wilnertord. 
Yrycd 7 * | 4 4 * | 
Years Apprenticeſhip, contrary to 5 Eliz. and does not ſay be did not uſe the Trade at the Time of makin? 
the Act; and it was quaſh'd, but agreed and declared by all the Court, that this Exception ſhould veder bt 
allowed for the ſuture ; and now they would intend that no Man did uſe that Trade at that Time. 2 
Show. 210, 211. pl. 218. Trin 34 Car. 2. B. R. The King v. Green. * 


4. An Alien was indicted for uſing a Trade #por the Statute 22 H. 8. 
cap. 13. Burt the Indictment was nall'd, [becauſe it was not ſet forth thi 
he was born out of the Power of the Commonwealth, but only that he was bort 

out of England; but Roll Ch. J. faid, if it ſays that he is Alienigens, " 

implies all. adly, The Indictment did not ſay that he is an Alien born 1 


Trade. 


© England ; and this was held a good Exception. Sty. 256. Paſch. 1651. 
Harman v. Jacob. 1 
An Indictment upon the Statute 5 Eliz. for uſing the Trade of a 
Draper, not having ſerved as an Apprentice &c. was quaſh'd, becauſe ir 
was aid, that h uſed the Trade in the Year 1653. and did not ſay, in the 
Nur of our Lord. Style 448. Paſch. 1655. B. R. Anon. ; OG 
6. Ind ictment on 5 Eliz. 4. for yy Trade of a Currier, not ſay- S. P. per 


6. Indictme NN | * Dees, , Cur. Keb 
ing that he had nt ſerved in any Art, A ſy/tery, or manual Occupation ; but 1 12 
inly that he had not ſerved as aCurrier tor 7 Years ; which the Court con- Prin. 15 


ceived ill, and quaſh'd. Keb. 473. pl. 88. Hill. 14 & 15 Car. 2. B. R. Car. 2. B. R. 

the King v. Hubbard. Ap 2 | _ King v. 
„ It was moved to quaſh an Indictment on 5 Eliz. for ging the Trade Harlow. 

of a Hoſier, in which he had hot been educated. according to the Form of the 

Statute, (not ſaying, ut Apprentitius) and a good Exception; per Cur. 

And the Indictment was quaſh'd. Keb. 558. pl. 80. Trin. 15 Car. 2. 

B. R. the King v. Harlow, 8 | 
8. Exception was taken to an Information by Common Informer, for * To an In- 

excrciling the Trade of a Barber, not ſaying he ſet up publickly ; Sed non diætment for 


nl "a ; | ufing the 
allocatur, the Statute being in the Disſunctive. 2. It is not ſaid * gan- Trage of « 


tra pacem ; Sed per Curiam, that 1s never done in Suit by common In- Barber, 
former; and it the Detendant did not ſer up publickly, he may be found without Ser- 
Not Guilty. Keb. 860. pl. jo. Hill. 16 & 17 Car. 2. B. R.. . . . v.Y<%*7 


Years, Ex- 
Luſamoor. 4 Ception was 
| $ 3 | taken, be- 
cauſe not laid Contra pacem. Holt Ch. J. thought it well enough, becauſe it was laid Contra formam Sta- 
ui. But by the other 3 Judges it wes quaſh'd ; for every Breach of a Law is againſt the Peace, and 
ought to be ſo laid. 6 Mod. 128. Paſch. 3 Ann. B. R. the Queen v. Lane. S. P. Keb. 292. 
Paſch. 14 Car. 2. B. R. pl. 115. in Caſe of the King v. Grove. Ibid. 501. pl. 58. Paſch. 15 
Cir. 2. B. R. Indictment quaſh'd on & P. the King v. Leverington. Ibid. 789. pl. 43. Mich. 
| 16 Car. 2. B. R. the King v. Farris, S. P.--——Ivid, 848. pl. 48. S. P. and the Inditment was 
guzſh'd. Hill, 16 & 17 Car. 2. B. R. the Kmg v. Fouſeden,——S. P. And the Indictment quaſh'd, 
Keb. 646. pl. 63. Paſch. 2SCar. 2. B. R. the King v. Eeds. 5 EIS 4 2907 


9. Exception was taken to an Indictment on 5 Eliz. 4 being before — 
Vaſtices ad pacem cunſervand', and do not ſay * Domini Regis, Sed non -t nung the 


2 3 Trade of 
locatur 2. It was tor ing the Trade of Mercator, AngP. a Merchant, Bushs, 3 


vet non allocatur. 3. It was not ſaid where they were Fuſtices, for which excepted to, 
Cauſe it was quaſh'd. Per Twiſden, the reſt being abſent. 2 Keb. 385. becauſe it 
pl. 58. Trin. 20 Car. 2. B. R. the King v. Lambe. was Ad Ge- 


mr neralem Seſ- 
ſenem pacis, not ſaying Domini Regis. And per Cur. it was quaſh'd, 2 Keb. 391. pl: 75. Trin. 20 Car. 
2. B. K. the King v. Jackſon. | 


10. Moved to quaſh an Indictment upon 5 Eliz. cap. 2. for exerciſing Vent. 51. 


. . — . . . A : 8. * 
2 Trade in Cheſhunt in Hertfordſhire, not having been an Apprentice to 3 8 


it for » Vears, becauſe the Statute ſays, they ſhall proceed at the on to be ſaid, 
ter Seſſions, and the Word Quarter is not in the Indictment, Twiſden, That to 
that Word oughr to be in; and I believe the uſing of a Trade in a Oun- keep a Shop 


% Village, as this is, is not within the Statute. Moreton accorded. . 
Rainsford ſaid, It will be very prejudicial to Corporations not to extend Village is 


the Statute to Villages. Twiſden ſaid he had heard all the Judges ſay, that not within 
they will never extend that Statute further than they needs muſt. Obj. the Statute; 
lurther; that there wanted theſe Words, viz. Ad tunc & ibidem onerati . * * 
© /:r2t; ; for which all the 3 Judges, Keeling being abſent, conceived it in oY 


inconvenĩent 
dught to be quaſh'd. - 1 Mod. 26. pl. 69. Mich. 21 Car. 2. B. R. the that the In- 

ing v. Turnith. | baden 

| | muſt go to 

ſome great Town upon every Occaſion. 2 Keb 583. pl. 121. Mich. 21 Car. 2 B. R The King 
d. French, ſeems to be 8. G for uſing the Trade of a Grocer in Cheſton in Hartfordſhire, being a 

ry Vill, and not a Market Town, and ſays the Court agreed that it was not within the Statute, and 
that the Statute is not to be extended by Equity; And it was quaſh'd, ——S. C cited 2 Barnard. Rep. 
"n 5.R. 225. Hill, 6 Geo. 2. in Caſe of The Ving v. Langlep; and there Page J. ſaid, That he 

1 often known theſe Indictments quaſh'd upon ſuch Exception. | 


4Q 3 Keb. 
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3 Keb. 790. pl. 45. Trin. 29 Car. 2. B. R. The King v. Bonivel, the Court conceived re 
the Trade of ſelling Grocery Wares in ſmall Parcels 2 N of any Corporation, the Ufin 
Poor to be within the Statute 5 Eliz. But Judgment was given for the Defendant, becauſe the hn 17 
ment wanted the Words contra Pacem. See 3 Keb. 782. pl. 28. The King v. Burnivil, s © 6 
adjornatur. , but. 


* S P 2 Keb. 610. pl. 47. Hill. 21 & 22 Car. 2. B. R. The King v. Greenws , 
The King v. Morris. | 5 j.——Sce pl. 20, 


11, Upon a Motion for quaſhing an Indictment againſt a Baker, theſe 
Exceptions were taken. 1, He is indicted for ng Facultarem Fifterss, 
and does not ſay Panis humani. adly, It is for baking Panis tritici. Ju. 
glice, Houſhold Bread; whereas it ſignifies only Bread made of Whezr 
and not Houſhold Bread, for that may be made of other Corn. zdly, 
For baking Panis Aſſis, without a Daſh for Panis Affiſe. Upon thele 
Exceptions it was quaſh'd. Styl. 24. Paſch. 23 Car. Anon. | 
12, B. was indicted for uſing the Art of a Brazier, contra 5 Fliz, cap, 
4. not averring it a Trade then, and ubi revera he had not ſerved q Your; 
according to the ancient Cuſtom in the Town of Nottingham. After Verdict 
this was excepted to in Arreſt of Judgment; and per Curiam, it is ill both 
in the Averment, and alſo in drawing the Neceſſity of Service to a par- 
ticular Town ; whereas it ſhould be, that he had not ſerved generally 
ay where. 3 Keb. 550. pl. 55. Mich. 27 Car. 2. B. R. the King y, 
oot. 1 
An Indict- 13. Indictment for uſing a Trade, act having ſerved 7 Years Apprentice- 
— ſhip in England, or Dominion of Wales, was held naught ; becauſe limited 
exerciſing a . 
Trade, not to England or Wales, when the Statute is general. 2 Show. 155. pl, 
having 141. Hill. 32 & 33 Car. 2. B. R. Anon. 


ſerved to it 
the Space of ) Years, infra Regnum Anglie aut Walliæ was quaſh'd for this Exception, for it ſhould be 
aut Walliam. 12 Mod. 251. Mich. 10 W. 3. B. R. King v. Fox. | 


S C. & S. P. 14. In the Caſe of an Indictment for uſing the Trade of a Merchant. 
__ Taylor, the Court ſeemed to think a Merchant-Taylor was Nonſenſe, 
1185 and unintelligible; they did not know what a Merchant-Tay lor meant 


cordingly, 2 Salk. 611, pl. 3. Trin. 4 Ann. B. R. the Queen v. Harper. 
that they 

could not underſtand what a Merchant-Tay lor is, and that there was no ſuch Trade. And the Reporter 
ſays, Note, Mr. Eyre ſaid he had known many Indictments on this Statute quaſh'd for that Exception. And 
2 ſays further, that it ſeems to him that what a Craft, Miſtery, or Occupation is, is Martr 
of Law. 


15. Two cannot be indicted jointly for exerciſing a Trade, not haviig 
been Apprentices, becauſe the not being Apprentices is that which makes 
the Crime and Forteiture, and that muſt of neceſſity be ſeveral. 1 valk. 
382, pl. 32. Paſch: 5 Anne, in Caſe of the Queen v. Atkin{on, cited 
and admitted the Caſe in 2 Roll. 81. [Indictment (N) pl. 6. Brookes 
Caſe. | . | "i 1 

100 Baron and Feme could not be indicted for exerciſing a Trade, not 
being qualified, becauſe it is the Exerciſe of the Husband. If the Wit 
be ooalified, that qualifies the Husband, but ftill it is the Exerciſe ol 
the Husband. 2 Ld, Raym: 1248. Eaſt. 5 Ann. Per Holt Ch. J. in the 
Caſe of the Queen v. Atkinſon,  & al. 

17. It was moved to quaſh an Indictment againſt a Serge-maker fo 
dying his own Serges, he not having ſerved as an 1 to the Dyin; 
Trade; for that it was not ſaid in the Indictment, that he was a 22 
Dyer, and that he might lawfully "_ own Wool. And it was ſal 
to be ſo adjudged in a Caſe where, becauſe it was not laid a Comm" 
Baker, it was held ill; for any Man may bake for himſelf, and ſo i 
may dye &c. Bur the Court held the Indiftment well enough, being 
not like the Caſe of a Baker, for many People bake their own Bread 
but a Dyer is a ſeparate Trade. 11 Mod, 189, 190. pl. 4 Mich. 7 Au 
B. R. the Queen v. Prew. _ | . * 1 W 


— 1 * „ 
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19. An Indictment tor  uting-rhe Trade of a Salter was excepted to, See () 


tecauſe it ſaid that the Trade was infra hoc Regnum uſitat” at the Time of An Excep- 


the Act made. Now they ſaid (hoc Regnum) would as well extend to Scot- 2 5 


lad as England; and the averring that this Trade was uſed in Scotland Indictment 
it che Lime of the AEt, would ſignity nothing. Upon this Exception the for uſing the 
Court quaſh'd the Indictment. Barnard, Rep. in B. R. 30. Mich. 1 Geo. * wm 
a 1727. the King v. Lytter. | por oy — 
ſaid to be 


{weed on the other Side, that this being a Trade expreſsly declared within the Act to be us'd at the 
Tine of the Act, the Clauſe of Infra hoc Regnum ſhall be rejected as Surpluſage; but adjornatur. 2 
tamard. Rep. in B. R. 147. Paſch. 5 Geo, 2. 1732. The King v. Britton. — Ibid. 172. Trin. 5 Geo, 
C. The Court thought it Jo clear a Point againſt the Proſecutor, that they immediately gave Judg« 
ment for the Defendant. And Lee J. ſaid that the Caſe of the Queen v. Robinſon, Trin. 13 Ann. 
x4 the firſt determined on this Point after the Union. In arguing this Caſe Ibid. 147. for the De- 
ſendant were cited the Caſes of The Queen v. Robinſon, Eaſter 1714. and The King v. 1.08, Trin. 9 


6:0.1 and The King v. Paris, determined on the Caſe of The King v. Hog, and the Caſe of the 
King v. Windgrove, Hill. 3 Geo. 2. 


19, An Exception taken was, That the Indidtment was in the Borough 
f Colchefter, and no County laid wherein that Borough is. And 2dly, 
tat the Indictment only charges in general, that the Defendant exer- 
aſd this Trade the firſt Tear of the preſent King, without ſaying in what 
Hnth ot the Year it was. Now he faid, the Act of Parliament gives 
{ much a Month Forteicure for the Time the Offence is committed, and 
therelore it was material tor the Indictment to have charged how many 
Months the Detendant exerciſed it. The Court ſaid the firſt Exception 
was clearly fatal, and therefore made the Rule abſolute. Barnard. Rep. 

n B. R. 285. Hill. 3 Geo. 2. the King v. Kendal. 

20. Indictment on the 5 Eliz. for exerciſing a Trade &c. It was See the 
moved in Arreſt of judgment, that it does not appear when or where the 3 . 
Jury were ſworn ; For the Caption of the Indictment is Furatores pro Do- , ON” » 
mus Kege jurat'“ pro &c. omitting the Words adtunc & ibid, Hereupon 
ſudgment was arreſted, Gibb. 266. pl. 11. Paſch. 4 Geo. 2 B. R. The 


* 


king v. Morris. a 


For more of Trade in General, ſee Actions tam quam #c. Appren- 
tices By-Laws, Trade and Navigation, and the Reterences 
there, and other proper Titles. | 
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Trade and Navigation. 
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(A) Caſes relating to Trade and Navigation. See major 


Part. (A) 


.] F a Ship freighted for a Voyage be made Uſe of for Abe Voyage, Four Joint- 
or for ſeveral Voyages in Gaſs there be no Proteſt againſt % and ee n 
de Ship ſuffers any Damage in the Voyage not allowed of, the Damage ſhall „ _— 


* - ho b he 
de cqually paid. Miege's Laws of Wisby 15. S. 11. | Ship, the 
* 8 „ r * Ath chi 
wt, the Courſe is to go into the Admiralty, and there give Security to anſwer for the Chip if war 5 
3 ; "4 oft, 


ad inſra hoc Regnum Anglie at the Time of the A# ; whereas there is now no ſuch Kin dom. It was 
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loſt, and they ſhall be diſcharged againſt the other. If one diſlike the Voyage and doth not erb 
prohibit navigating the Ship, and the ny the Voyage and is loſt, in ſuch Caſe he ſhall = tha 
ſwered his Part: But if the Ship return, he ſhall have an Account for what is earned, and it Mall be 
intended a "I with his Conſent, without any expreſs Prohibition proved As it 4 are Tenants ;. 


Common cf Land, and one or more ſtock the Land and manage it, the reſt ſhall have an een 


the Profits; But if a Loſs come, as if the Sheep &c. die, they ſhall bear a Part. Per North Lg 
Keeper. Skin. 230. Hill. 36 & 37 Car. 2. in Chancery. Anon. Vern. 297: pl. 291. Strelly v 
Winſon. S. C. accordivgly. For Qui ſentit Commodum ſentire debet & Onus. J. 


2. If there be ſeveral Owners of a Ship and they fall out, the Mip not. 
withſtanding this Variance may make one Voyage upon their common Chars, 
and Adventure before they ſhall be ſo much as heard to dittolye tte 
Partnerſhip ; but it after that they cannot agree, he who dejires to le fre 

is to offer to the Reft his Part at a Price as he will either give or (16, 
which if he will not do, and yet refuſes to ſell the Ship torthwith, #4, 
Reſt may rig the Ship at their own Charge and upon the Adventure of the 
Retuſer fo tar as his Part extends, without any Account to be made to hin 
of any Part of the Profit at her Return. Bat they muſt bring her home 
ſafe or anſwer him the Value of his Part. Molloy, lib. 3. S. 14. cites Lex 
Mercatoria, 120, 121. 7 

3. But it the Partners who have the greateſt Share of the Ship reſuz ty 
continue the Partnerſhip with one who hath but one Part or a ſmall Share 
therein, and who cannot without great Loſs ſell or part therewith at ty 
Price ſet nor is able to buy their Parts, then they mult all put the Ship to 
an Appraiſement, and ſo diſpoſe of her by Sale or ſetting her forth on 
the Voyage according to ſuch Appraiſement. Molloy, lib. 3. S. 14 cites 
Lex Mercatoria, 120, 121. 

4. No Subject ought to trade within any Realm of Infidels without Li. 
cence of the King, becauſe he may turn Infidel. Per Coke Ch. J. and 
ſays, he had ſeen a Licence in E. 3's Time, reciting that he having pe. 
cial Truſt and Confidence that his Subject will nor decline from his 
Faith and Religion, did Licence him &c. 2 Brownl. 296. Hill.) ac, 
C. B. Michelborn v. Michelborn. | 

F. In an Information the Caſe was that the Rufja Company was incor- 
porated in 1 and 2 Ph. and Mar. and it was granted to them, hat ao Per- 
ſon not being of their Company ſhould trade thither without their Leave, un- 
der the Penalty of forfeiting Ship and Goods : Afterwards 4% A of Par 
liament 8 Eliz. theſe Letters Patents were confirmed, and it was enaticd,} 
that no Perſon Subject or other, ſhould trade thither without their Leave. The 
Queſtion was, Whether a Perſon tree of their Company might trade thi. 
ther without their Leave. The Court inclined to be of Opinion that he 
could not; For the great Inconvenience was the ſingle and ſeparate 
Trade of thoſe of the Company, and not of Foreigners who could not 
trade without Leave of the Company, and the AG is a mere Att of Crea- 
tion and to regulate thoſe of the Company who trade ſeparately to the Pra- 
dice of the Foint-Stock ; And if it was an Act of Confirmation, it would 
be void becauſe the Letters Patents themſelves are void, being to appto- 
N a Trade, which the King cannot do by Law. Hard 108, 

ill. 1657. in the Exchequer. The Attorney General v. Alum. 

3 38. _ 6. In Caſe the Plaintiff declared that he was Owner of one 16th Part 

C. and the Defendant of another 16th Part of the ſame Ship, and that the 
cordingly, Defendant fraudulently and decerrfully carried the ſaid Ship ad loca tra): 
and that it marina, and diſpoſed of her to his own Uſe, by which the Plaintiff loſt ls 
arp * 16th Part to his Damage; on Not Guilty pleaded and Verdict for the 

ecantin Plaintiff, it was moved in Arreſt of Judgment that the Action did not 
Common, lie ; for cho' it be found deceptive, yet this did not help it, if the Ac- 
that he did tion did not lie on the Subject Matter. And here they are Tenants in Ci. 
8 _ mon of the Ship; and by Littleton, between Tenants in Common there 
— or is not any Remedy, and there cannot be any Fraud between them, be- 
his 16th Cauſe the Law ſuppoſes a Truſt and Confidence betwixt them; and upon 
Part. theſe Regs ARR was given Quod Querens nil capiat per bill. 
Lev. 29. Raym. 15. Paſch. 13 Car. 2. B. R. Graves v. Sawcer. 


S. C. cites | 
Litr. S. 222. but it ſeems miſprinted for S. 323. But ſee now the Statute 4 & 5 Anne, cap. q 
Vale 


as to Tenants in Common. n, 


Trade and Navigation. 9 
5. Mr. Skinner's Caſe preterr'd to the Judges from the Council- Board. This Caſe 
ster a Petition preſented by him to the Lords of the Council he ſtated nice to 
tis Caſe as follows, viz. That in the Year 1657, when Trade was open to me as taken 
be Eaff-Indies and free for all, he ſet forth a Ship of his own from Lon- from a MS. 
don and arrived at Famby in 1658, and poſſeſſed himſelf of a Warehouſe on *. x7 
the Riverſide on which his Ship rode wherein he put great Part of his Kevlin . 
Coods 3 he alſo had poſſeſſed a Houſe at Jamby and Goods therein, and BY 
:rchaſed of the King ot Great Jamby to him and his Heirs the Iilands 
o Baretha, and built a Houſe and had contracted for the Planting of 
Pepper ; That in the Year 1657, the Agents of the Kaſft-India Compan 
with above 30 Men armed with Muskets, Swords, and half Pikes, 2 
pon his Ship, boarded her and took her; they affaulted and took his 
Warehouſe and all his Goods on Shore, and with above 20 Men armed as 
forefaid, they aſſaulted his Perſon at Famby and wounded him and took 
tim, broke open h1s Houſe, ſpoiled him of his Goods and Papers, and the 
aid Agents with Men armed as aforeſaid, did aſſault the Iſlands of Ba- 
tha and and poſſeſſed themſelves of the fame, built a Houſe, cut down 
Timber, and do ſtill (as he believes) poſſeſs the ſame; and upon this 
(aſe he propounded theſe Queſtions | | | 
iſt, Whether Mr. Skinner is not relievable properly in the Conſtable 
ind Marſhall's Court? 2dly, Whether he can have a full Relief in an 
ordinary Court of Law? Upon which by an Order dated the ſaid Sa 4 
of gil 1665, the King's Majeſty being preſent, the State of his Caſe 
was ſent to the 2 Lord Ch. Juitices, and the Lord Ch. Baron and the 
reſt of the Judges then in Town to conſider of the ſaid Queſtions and 
make a Report of their judgment rhereupon, upon which we met ac- 
wrdingly, and after Advice made the Report following. | | 
it, That we are ot Opinion that Thomas Skinner in the Order men- 
ton'd, is not relievable tor any of the Matters in his Cafe propoſed in - 
te Conftable or Marthall's Court, they having no Juriſdiction in Mat- 
ters of this Nature. | | 
2lly. That his Majeſty's ordinary Courts of Juſtice at Weſtminſtercan 
rive Kelief tor the taking away and ſpoiling his Ship Goods and Papers, 
nd altaulting and wounding his Perſon, notwithſtanding the fame was 
done beyond the Seas. | 
zdly. That as to the poſſeſſing and detaining of the Houſe and Iſlands 
In the Caſe mention'd, he is not relievable eicher in the Conſtable and 
Marſhall's Court, or in any ordinary Court of Juſtice. | 
8. Upon an Information tam quam, grounded upon the Act of Navi- 
extion, for importing Goods in a foreign Ship contrary to that Act, the 
Uuettion was, whether or not, if a foreign Ship naturalized by the new 
let, being a Prize taken in the late War with Holland, be afterwards 
ſud to 4 Foreigner, who ſells her again to an 3 whether or no 
e Oath now muſt be taken again according to the new Act. And ad- 
ulged that it need not, becauſe that the Ship was once lawtully natura- 
ed, Hard. 511. Trin. 21 Car. 2. in the Exchequer, Martin v. 
erde w. | 455 79 , 
9. A Bill was brought to be relieved. againſt Actions of Treſpaſs, for 
{nz their Goods in ih, Hand of &e. on the Pretence of breaking an Inhi- 
tion of the King of Denmark, whereas by Articles of Alliance between 
te Crown of England and Denmark, tree Trade was allowed to all 
Liglith in all Ports of the Kingdom of Denmark, whereof the Iſland was 
Fort; But in Regard Sentence was given in the Court there tor the Plain- 
uk on the Seiſure, the Bill was diſmiſt. Chan. Caſe 237. Mich. 26 Car. 2. 
Ver v. Bampfield. 2 3 | > 
to. In Evidence; Hales Ch. J. faid an Indebitatus by one Joint Part- 
Owner of a Ship for his Share of Freight was joint or ſeveral at the Plain- 
Election; and Evidence of the Cuſtom of Merchants to bring it alone 
ks ſafficient, and one can't releaſe the orher's Part. Alſo it one takes 
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228  -.. Trade and Navigation. 7 
but a Moiety or leſs of what belongs to his Share for Freight . 
other may fa tor his whole Share of it, and ſo *twas ſaid be th 

in the Caſe of Coal-Merchants ; but the Matter ended by Re 
rence. 3 Keb. 444. pl. 63. Hill. 26 and 27 Car. 2. B. R. Stanle - 

8 Ay les. 5 1 

Mod 193. 11. By the Act of Navigation 12 Car. 2. c. 18. certain Goods are probi 
S. C, ad- bited to be imported here under Pain of forfeiting them, one Part to the Kine. 
judg = * auct her to him or them that will inform, ſeiſe, or ſue for the ſame ; and it w | 
. judged in this Caſe, that the 3 bring Detinue for ſuch Goods 
p 1 ict * Lord E 72 z00ds of his Villein diftrained : For 

12 Mod. 92. the bringing the Action veſts a Property in the Plaintiff. Salk. 223. Pac, 
6. 6 "3 Wk 5 B. R. Roberts v. Werherall. ka 


Rookby J. the very Offence deveſts the Property, tho' not then in the Plaintiff. yet when! "nc 
brought it is in him by Relation. And Judgment for the Plaintiff. Comb. 3 5 of the Action is 


So where 12. Some Part-Owners of a Ship were defirous that ſhe ſoould go to Ka, 


th ere 7 ; ; 
37 Con d. and others would not conſent, upon which they procure the Ship to be ar- 


ters and but Teſted by Proceſs out of the Admiralty, and compelled thoſe who intend: 
2 or 3 Re- Fo ſend the Ship a Voyage to enter into Rocognizance there, condition for 
fuſers, the her ſafe Return, After which the Ship began a Voyage and was if, ind 


denied | rp | 2 
* upon this the Perſons bound were ſued in the Aamiralty. Prohibition was 


tion toa moved for. 1. Becauſe the Recognizance not being in Nature of a Sti. 
Suit in the pulation, the Admiralty, had not Power to compel the Party to enter in 
Admiralty it. 2. Becauſe this Suit being in Nature of Debt upon a Recognizance, 
upon the that Court had not Cognizance of it. But the Prohibition was denied 


rw gary, by the Court (abſent Holt Ch. J.) becauſe this Suit is between the Part- 


riam, tho Owners of the Ship, and the Property is admitted; and therefore it is 
by the Law properly conuſable there. 3. If the Admiralty had not Power to take 
of England, ſuch Recognizances all Navigation muſt be obſtructed if one obſtinate 


P b; . 
85 oy Part-Owner would not conſent that the Ship ſhould make a Voyage; 


hinder the And e contra it is very reaſonable that he have Security that the Ship 
others from return in Safety, ſince he does not conſent to the Voyage. Ex relatione 


8550 2 Voy⸗ m'ri Shelley, Ld. Raym. Rep. 223. Eaſt. 9 W. 3. Lambert v. Aere- 

e without Tree. 
2 Con- SI : 3 4 
ſent, yet the Law of the Admiralty is otherwiſe. For there, for the Encouragement of Navigation 
the Court of Admiralty will permit the Ship to make the Voyage, upon Security given to bring her 
back ſafe. For it is reaſonable that the others who oppoſe the Voyage, ſhould have ſome Security for 
their Ship. Then if the Ship be of it is at the Peril of the Adventurers, and they ſhall be ſuable upon 
their Stipulation by the others in the Admiralty ; for now it is not doubted, but the Admiralty may take 
Stipulations. Ld. Raym. Rep. 235. Trin. 9 Will. 3. Blacket v. Anſley, 

But where there were 8 Owners of the uy called the Upton Galley, 6 were deſirous that the Ship then |y- 
ing in the Thames, jLowld go on a Voyage to &c. the other 2 oppoſed it, thereupon the 6 libelled in the Ami- 
ralty againſt the others in order to obtain a Decree of that Court, that the Ship ſhowld make the Voyage, and 
the ſame was decreed accordingly ; and that the 6 ſhould enter into a Stipulation to the other 2 for the (afe 
Return of the Ship, which they did. The Ship ſailed and was loft in the Voyage. The 2 ſuc the other 
6, viz. Degrave, and 5 others, on this Stipulation in the Admiralty. D. moved for a Prohibition to ftay this 
Suit, pon Suggeſtion of the Statute of 13 R. 2. cap. 5, and 15 R. 2. cap. 3. and of the Fats before alleged. 
But the Court thinking this Point not fit to be determined on a Motion, ordered the Plaintiff to take a 
Prohibition, and declare upon it, and then on the Defendant's Demurrer, the Point would come judi- 
cially before them, and receive a more ſolemn Determination. But Holt Ch. Juſtice ſaid, that the 
Court of Admiralty might take Stipulations for Bail, and that they might proceed upon them, and it 
was conſtantly allowed, tho Co. 4 Inſt. 135. is of another Opinion; an yet ſuch Stipulations are 3 
much within the Words of the Statute of Nich. 2. as the Recognizance in this Caſe. But the Queſtion 
in this Caſe is, if by the Cuſtom of England the Admiralty has not ſuch a Juriſdiction, if it has, nel- 
ther the Statute nor common Law will reſtrain them, 2 Ld. Raym. Rep. 1285. Eaſt. 6 Ann. Degrave \- 


Hedges. 


For more of Trade and Navigation in General. ſee Collłt off 
Admiralty, Factor, F raight, Pypothecation, Mariner s Mages, 


and other Proper Titles. 


Traverſe, 


Traverſe. 


- 


(A) Notes and Ruler. 


| 


1 Traverſe /ignifies in Pleading the denying of ſome Point, Mat- 
ter, or Thing alleged on the other Side, with an Abſque hoc, 
thar ſuch a Thing was done or not. Heath's Maxims. 103. cap. 5. 
2. When the Matter of a Plea is not good, there a Traverſe is not 
cood; by the Juſtices of both Benches. Br. Appeal. pl. 122. cites 
H. 8 


18 Where a perfect Bar is pleaded, a Traverſe makes the Plea double; for 
it requires a double Anſwer. Arg. Litt. Rep. 15. cites 6 Rep. 24. Heb 
lers Caſe, and 33 H. 6. 18. 22 H. 6. 42. 1 E. 5. 3. Co. Ent. Quare 
Inpedit 505. * | 

4 If a Man pleads in Bar, and the Plaintiff replies Matter in Law, he 
ſhall never traverſe the Bar Arg. Litt. Rep. 15. in Caſe of Fenner v. 
te Bihop of London, Pasvil aud Michelſon, cites 5 H. J. 14. Per 

ulle 7. | | 

. No Traverſe ought to be taken, but where the Thing traverſed is 
iſuable, Cro. J. 221. pl. 3. Paſch, 7 Jac. B. R. in Caſe of Bedel v. 
Lull | | | 

6. When the Defendant traverſes any Part of the Plaintiff's Count or Ld. Raym. 
Declaration in a Duare Impedit, it ought to be ſuch Part as is both incon- Rep. 41. in 
ſtent with the Defendant's Tithe, and being found againſt the Plaintiff does Waithamn 
aulutely deftroy his Title; tor if it does not ſo, however inconſiſtent it be . &parkes; 
vith the Defendant's Title, the Traverſe is not well taken; Per Vaughan Arg. cites * 
Ch. J. Vaugh. 8. Hill. 17 & 18 Car. 2. C. B. in Caſe of Tufton v. Vaugh. 8. 
Temple & al. | | For if a 


Man will 


; . TE | | traverſe, he 
ought to traverſe that which cvill reduce the Point in Debate to a Concluſion ; and therefore the trayerſing 
n immaterial Averment was ill, and it was ſo held. | 


7. If one will take a Traverſe to a Declaration, he ought to traverſe 
lar Part of it, the doing whereof will make an End of the Matter for 
wich the Plaintiff declares, and then is the Traverſe good. Paſch. 24 
= 5 R. elſe not; for then it is to no Purpoſe. 2 L. P. R. 389. Tit. 

nverſe. 7 6 "> 

8. The Eſſential Part of a Traverſe is but the Denial of a material Mat- 
1 alleg'd by the Plaintiff or Detendant reſpectively; the formal Part is 
Abſque hoc. But that a Traverſe is without the Words Abſque 


toc, is expreſsly reſolved 1 Saund. 22. Bennet v. Filkins. Arg. Ld. 
Ram, Rep. 356. in Caſe of Pullein v. Benſon. b 


(6) of 


— — 


Traverſe. 


S. P. 3 Salk. 
aſch. 9 W. 


Br. Contract, 
pl. 8. cites 


(B) Of the Inducement to a Traverſe. 


1. Traverſe ought to have an Inducement to make it relate to the fi- 
going Matter, or elſe it is not good and formal. Mich. 22 Car 
B. R. For elle it cannot be known what is traverſed thereby. 2 L. P. R 
587. Tit. Traverſe. | Tg 
2. Where the Inducement to the Traverſe js ill, and the Traverſe is el) 
taken, this is good upon a general Demurrer; but upon a ſpecial Demyr. 
rer ſhewing this for Cauſe, it is naught. 2 L. P. R. 588. Tit. Trayerſs 
cites Mich. 5 W. & M. VP ; 
3. The Inducement to a Traverſe ought always to contain ſufficient Til; 
but it is not material whether the Matter is true or falſe. 3 Salk. 353. pl, 5 
Paſch. 9g W. 3. Anon. cites Cro. C. 265, 266. | | 
4. Per Holt Ch. J. A Man ought to induce his Traverſe, and the Reaſon 
is, becauſe he ought not to deny the Tithe of another, till he ſhew ſome colour- 
able Title in himſelf; tor if the Title traverſed be foun naught, and no 
Colour or Right appears for him who traverſed, it would happen that 
no Judgment could be given. 3 Salk. 357, pl. 12. Paſch. 9 W. 3. Anon, 
F. Where a Traverſe goes to the Matter of a Plea &c. all that went le- 
fore becomes Inducement, and is waived by the Traverſe; but where a Tra- 
verſe goes to the Time only, what was ſet out in the Plea before does not 
become bare Matter of Inducement, nor is it waived by the Traverſe; 
Per Holt Ch. Juſtice. 2 Salk, 642. pl. 12. .. . Ann. B. R. Green . 
Goddard. | 
6. Inducement to a Traverſe is inſufficient where the Traverſe is a Thing 
immaterial, See Comyns's Rep. 302. pl. 155. Mich. 5 Geo. 1. C. J. 
Newland v. Collins, 


— 


(C) Traverſable, Mat. Cauſe; In what Caſes 


1. 1 Aſſiſe, if the Warranty of the Uncle, whoſe Heir &c. is pleaded, it 
is a good Plea that he ever had ſuch Uncle. Br. Traverſe per &c. 
pl. 329. cites 44 Aſſ. 1. 

2. A Vill was indicted of the Death of a Murderer, and that A. and B. 
had 1oo1. of the Money of the Offender, who was ſued ; and he who was 
ſuppoſed to have the Money, came and traverſed the Cauſe, inaſmuch 45 
it was only an Inqueſt of Office. Br. Traverſe per &c. pl. 321. cites 47 E. 
3. 26. "HE | | 
3. Iſſue was taken whether Bond was taken for 101. Parcel of a Contra 
of 201. or for other Cauſe. Br. Traverſe per &c. pl. 46. cites 3H 

17. 5 
1 Lie a Man removes Plaint of Replevin out of the King's Court fer Cuſe, 
Jos the Defendant tenders to traverſe the Cauſe, and the dt her Party demi 
and it is adjudg'd againſt him who traverſes, this is Peremptory, and che 
Plaintiff ſhall recover; but the Court will not ſuffer the Traverſe of the 
Cauſe, unleſs in Ancient Demeſne, as they ſaid there. Br. Peremptory, pl 
79. Cites 27 H. 6. 4. | 3 

5. In Præcipe quod reddat, a Man prayed to be received, and the del 
travers d the Cauſe ; And this was held Jeofail ; for he ought to rraverie 
the Reverſion, and becauſe he did not, therefore it is Jeotail, as it = 
held. Br. Repleader, pl. 42. cites 33 H. 6. 39. | 


6. Treſ- 


— — 8 THOR 
Traverſe. , 


— "Treſpaſs by W. Babingtop againit N. B. Ouare M. P. Priſoner in 
the Fleet, iu Cuftodia querentis apud I. cepit &c, The Detendanr 2 that 
. Venor was Warden if the Fleet at the Time of the Treſpaſs, and that the 
Priſoner cas bound in a Recognizance, and that the Fuftices commanded E. 
nor the ſame Day to have the Priſoner before them, by which the Defen- 
{ant as Servant of the ſaid E. Venor, brought him to the Juſtices to the 
Court, and carried him back to the Fleet by Command of the ſame Juſtices, 
and as he was carrying him in Weſtminſter, the Plaintiff took him out of his 
lala, and he retoo him abſque hoc that hewas Warden at the Time of the 
Taha. And by the Opinion of the Court it is a good Plea ; tor if he 
ws not Warden he cannot have Action of the T aking. Br, Treſpaſs, 
pl. 30g. cites 4 E. 4. 6. 9. 3 | | 
The Caule ſhall be travers'd in ſeveral Caſes; as to cleaſe the Land Br. Preſent- 
by Reaſon of Tenure, he may lay that he has not the Land per quam &c; ment in 
A that the Way is #0; a Highway, or in Battery of his Servant, to ſay 2 pl. 


chat he is not his Servant &c; Br. Fraverſe per &c. pl 182. cites 5 5 N 


a . * _ * - 
I — | 5 * i 
% ” 


18 Where the Cauſe of Voucher is ſhewn, the Cauſe is traverſable. Jenk. 
12. pl. 20. 5 

* The Cauſe why the College of Phyſicians fine and impriſon ought to be In AMule 
certain, for it is traverſable; tor tho* they have Letters Patents and Act &c. and 
of Parliament, yet inaſmuch as the Party griev'd has no other Remedy, 3 
either by Writ of Error nor otherwiſe, and they are not made Judges, againſt the 
nor Court given to them, but have Authority barely to do ir, the Cauſe Cenſors of 
of their Commitment is traverſable in Action of Falſe Impriſonment the College 
brouzht againſt them, 8 Rep. 121. Hill, 7 Jac. Per Coke Ch. J. in the of Phyficians 


. . N | 5 for Fini 
Concluſion ot his Argument in Dr. Bonham's Caſe, or? [mprifen- 


PO * ing pro mala 
P}ixi, they ſet forth their Authority, and ſhew'd the Perſon and Fact to be within their Juriſdiction 


Cenſors; And Per Holt Chi, . This is not traverſable in this Cullateral Action, becauſe they are made. 


Judges to hear and determine; and therefore not liable to an Action for what they do by Virtue of their 
ſu cia! Power 3 and wherever a Statute gives a Power to fine and impriſon, the Perſons to whom ſuch 
bon er is given, are Judges of Record, and their Court is a Court of Record. Carth. 494. Paſch. rt 
W. z. B. R. Dr. Groenvelt v. Dr. Burnel. And per Holt, As to that Point in Dr. Bonham's 
(ate, it 1s only an Opinion delivered, and not a Reſolution, and is not Law. Ibid Marg. Ld. 
lam. Rep. 367, 468. S. C. and fame Points accordingly.— 12 Mod. 389. 8. C. and fame Points. 
ad tho' the Plaintiffs had no Remedy in any other Coure, it does not follow that the Fact upon which 
uch Conviction is grounded is traverſable in a collateral Action, becauſe the Power which the Cenſors 
have is given to them by the Statute by which they are, as it were, a Jury to try the Fatt whether the 
Praxis is goed or not. And ifa Jury find contrary to Evidence, yet no Action lies againſt them, becauſe 
1 are on their Gatlis; therefore what they find cannot be travers d. Carth. 494. Dr. Groenvelt v. 
* Burnel & al'. c * 1 


4 


to. An Action upon the Caſe brought upon a Bargain for Corn and Graſs Raym. 199, 
Ke. The Nei dane pleads another Aus depending ſor the ſame Ae 8 
Taing. The Plainriff replies that the Bargains were ſeveral, abſque hoc & $1 — 
that the other Action was brought for the ſame Cauſe. The Defendant is well, and 
demurs ſpecially ; for that he ought to have concluded to the Country. ſo is the 
|: was inliſted that when there is an Affi rmative, they ought to make the 2 
dert an Ilſue, or otherwiſe they will plead in infinitum; and according Vat he 
ly Judgment was given for the N e 1 Mod, 72. pl. 26. Mich. 22 ayman 

2 8 | 72. P Fayman v. 


Car. 2. in B. R. Haman v. Truant. Trevant, 
| S. C. and the 


Traverſe was held good, and allow'd for putting the Matter more ſingly in Iſſue. 


11. It a Sentence of Deprivation be pleaded, you need not ſhew the 
Cauſe; it is not rraverſable, even in a Vilication, when it is by the viſt 
taorial Power. Skin. 485. Trin. 6 W. & M. B. R. in Caſe of Philips 
„ Bury, cites Raſtall's Ent. fol. 1. 11 H. J. 2). andy Co. Kenn's Caſe. 
12. In Caſe for a Pound-Breach, and taking thence a Mare impounded 1 Salk. 24. 
by the Plaintiff for Damage feaſant, the, Veiendant pleaded that he gave pl 2. S.C, 


wwe Plaintitt 6d. in SatisfatFion ot the Treſpaſs, and that Plajhtitt ac- — NY 
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- Traverſe. _ 


cepted it, and gave Leave to Defendant to take the Mare out of the Pang. 
and that he took her accordingly the Gate being open &c. Plaintiff . 
plied De Injuria ſua propria abſque tali Cauſa. Alrer-Verdi&t for the Plain. 
tiff, it was mov'd in Arreſt of Judgment, that the Replication was ill 
becauſe the Plaintiff ſhould not have travers'd the Cauſe generally, but 
the Acceptance in Satisfaction. Sed non Allocatur ; tor tho” ſuch liſue is 
improper, and had been ill on Demurrer, yer it is aided by the Verdig 
Ld. Raym. Rep. 104. Mich, 8 W. 3. Cotſworth v. Betiſon. 
13. Cauſe for which 4 Fine is ſet, is never traverſable. 1 Salk, 3 / 
Trig. 12 W. 3. B. R. Groenvelt v. Burwell. * 6 | 
AR FF: BE 


— 


* 


See Treſ- | (D) Command. 


I. HE Command is not traverſable unleſs in Special Caſe, where fle 
Command determines the Intereſt of the other Party. Arg. 2 Le. 


21 5. in Caſe of Fuller v. Trimwell, cites 13 H. 7. 12, 13. 
See Thorn 2. In Replevin, the Defendant juftifies; for that F. S. was ſeiſed in Fu 
v. Snering. of the Place &c. Where; and that he as his Servant, and by his Com- 
Dae ine mand did take the Cattle there Damage feaſant, and ſo juſtifies, 'The 


g dary in- 

. Hen the Plaintiff replies, and confeſſes it, but ſays that F. D. was ſeiſed in Fr 
Court, that long before, and leaſed to him at Will, abſque hoc that F. S. did command 
ifir bad him for to enter, and to take the Cattle. Upon Demurrer the only 


2 Queſtion was touching the Validity of the Traverſe. And by the 


Years, oo Whole Court it was ruled good; for the Plaintiff in this Caſe could not 
for Life, traverſe any other Matter but the Command. And ſo Judgment was 


_ given for the Plaintiff. 1 Bulſt. 189. Paſch. 19 Jac. Horne v. Haariſon. 


Seiſin of the other ought to have been travers'd, and not the Command; and fo it has been here ad- 
judged 3 but otherwiſe in Caſe of a Leaſe at Will, as in this Caſe; the Court agreed in this. 1 
ulſt. 189. | | | 


3. In Conuſance for Rent in Replevin by Bailiff, the Command is not 
traverſable, becauſe that goes to the Right. But in Conuſance for Da- 
mage feaſant, the Command is traverſable in Replevin ; Per Holt Ch. ]. 
in delivering the Opinion of the Court. Raym. Rep. 310. Hill. g W. 
3. in Caſe of Britton v. Cole. 


* 


4 #7 
WW f . 1 


(E) Dates and Delivery of Deeds. 


1. IMEbt againſt the Succeſſor f a Parſon upon a Grant of his Predecel- 
ſor of an Annuity with Penalty for Non-payment, and Confirmaii 

of the Patron and Ordinary, which bore Date before the Grant, and be de- 
clared che firſt Delivery to be 4 Days after the Grant; and the Deen 
dant ſaid that it was delivered the Day that it bore Date. And the Opi- 
nion was, That it is no Plea without traver/ing that it was not deliver 
after he Grant ; for it ſeems that the Day is not traverſable, but wheth*! 
it was delivered after the Grant, or not. Br. Traverſe per &c. pl. 59- 
Cires 8 H. 6. 6.—And fo is 37 H. 6. 17, 18.— And ſe Fitzh. Bar 131. 
the Plea not good for Default of Trave Ib 

2. Where the Deed is pleaded, bearing Date ſusb a Day, and the 11 
Delivery another Day, and the other pleads Releaſe Meſne, this is no lea 
without traver/ing the firſt Delivery &c. Per Judicium. Br. Traverle per 
&c. pl. 186. cites 1 E. 4. 9. and Fitzh. Bar 131: and 18 H. 6. 8. Hud 
3. 


Traverſe. 343 

3. And,. per Townſend and Brian, if a Man be bound the firft Day of 
May, and the Obligee makes an Atquittance to him bearing Date before the 
Bond, and delivers it after the Bond, in Debr, it he pleads this Releaſe 
bearing Date betore, atid that it was firſt deliver'd after; he ſhall not 
werfe; and yet it thall be intended, chat the Releaſe was deliver'd as 
ir bears Date, prima facie ; but the Declaration of the Delivery deſtroys 
the Intent; quod nota. Br. Traverſe, per &c. pl. 186. cites 1 E. 4. 9. 
ind Firzh. Bar 131. and 18 H. 6 8. 

4. In . Impedit the Plaintiff counted, that N. NM. was ſeiſed, and 
preſented J. C. his Clerk, who at his Preſentation &c. and after, by his 
Deed dated the rſt Day of May, W. N. granted the next thi gg frm to the 
Plaintiff; and after J. &. died, by whole Death the Church is now void, 
zad ſo it belongs to the Plaintiff to preſent, and the Defendant diſturb d 
lin. And the Defendant ſaid, that true it is, that V. NM. granted to the 
Plaintiff &Y Deed, dated the Firft of May Se. but this was firſt deliver d 
the fourth Day Ec. before which Day the ſaid W. N. granted to the Defen- 
gant the next Preſentation &c. And no Plea, per Rede, Fineux, and 
Vaviſor, becauſe he did not traverſe the Plea, that the Deed was not deli- 
ve the firſt Day of May; tor it thall-be intended, that it was deliver'd 
the Day that it bore Date, if other Matter is not ſhewn to the contrary, 
As to allege primo Deliberatum alto die &c. Bur Keble, Bryan, and 
Townſend contra; for the Writ is but Suppoſal, and therefore the Bar, 
which is the Matter iq Fact, is good without 'Praverſe ; for he has con- 
fed and avoided it. Br. Traverſe, per &c. pl. 186. cites 5 H. 7. 


26. , | "L 

5. In Debt on Bond the Plaintiff declared, that the Defendant, 20 Die 14. Raym. 
Novemb. acknowledged himſelf indebted &c. The Detendant pleaded, that on a 349 z 
the Bond was fir/t deliver'd 30 Novemb. & non Antea; and ſbervs, the Writ e Del < 


was Debt on 


« which he was in Cuſtody was returnable quind* Martini, ſo that the a Bail Bond. 
Band was taken after the Return; and then relies on the Stat. H. 6. The And ibid. 

Plaintiff demurr'd, and had Judgment. The Court agreed, that mere 85. 1 
Matter ol Suppoſal, Matter alleged out of due Time, or immaterially 2 pres 


alleged, is not traverſable; but they held the 20 Novemb. to be an expreſ3 tea — 


Allegation, and that the Defendant's Plea had made it material; for the be a Tra- 
Validity of this Bond turn'd wholly on the Day of the Delivery, fo 8 ome 
the Detendant ſhould have traverſed the Delivery on the 2oth. And the dort here. 


here ; 
Court held the Non Antea no Traverſe, becauſe it is what cannot be = has 


relted upon; but the Party muſt diſcloſe further Matter before he comes Judgment 
to conclude. 2 Salk, 628. pl. 2. Mich. 10 W. 3. B. R. P allen v. 4 1 


benſon. Plaintiff by 
ö | 2 the whole 

Court, for want of the Traverſe. Ibid. 3 56. js a Note at the Bottom of the Page, that Mr. Jacob 
ad, the Reaſon Holt Ch. J. gave was, that in this Caſe one cannot conclude to the Country, becauſe 
dere ought to be other Matter alleg'd to make the Date material; otherwiſe where that is the ſingle 
Matter of the Plea.- 12 Mod. 20g, 2057 S. C. and per rot. Cur, the Plea was held ill; for here the 
Date was material; for ſuppoſe the Arreſt was before the Return of the Wrir, and after the Return of 
the Writ he took an ante-dated Bond, this Bond is void ; and therefore the Date is material, and oughr 
o be traverſed ; wherefore the Plaintiff had Judgmetit. ——3 Salk. 3 52. pl. 2. S. C. by the Name of 
buller v. Benſon accordingly. | W's | | | 
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- (F ) Day or Time. 


* Treſpaſs the Defendant juſtified for Common, and the Plaintiff “ Br. Treſ- 

would have traverſed whether he had Common the Day of the P36, pl. 106. 

Taking or not. But per Curiam, the Day is not traverſable in Writ of 1 . 

22 nor in Replevin, without ſpecial Matter ſpeun. Contra, i 15 Br. Tra- 
* as 
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Att done may granted by Copy before the Grant to the Defendant; and the Tu- 
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oo mar has Common there once in the Year, and not all the Year, Br. Tr. 
c. pl. 54. ad | ag 


Cites S. C. verſe, per &c. pl. 44. cites 2 H. 4. 24 , 


+ In Replevin the Defen*ant avow'd for Rent-Service &c. The Plaintiff replied, that the . 
Nocte ejuſdem Diei. The Defendant rejoin d, that it was tempore Diurno abſque hoc, that it was New, ,..; 
dem Diei The Plaintiff demurr'd, pretending that the Traverſe ought. to be abſque hoc vod 5 
modo & forma &c. generally ; for that the Day is not material in this Action, nor in Treſpas, * 
reſolved, abſente Haughton, that the Traverſe is good; for where the Parties are agreed on the Da in 
in this Caſe, it is not ſufficient, if found to be done at [another] Day; but where they do n Ae 
upon the Day, if it be found or proved on any other Day, it is ſufficient ; and there the 
ought to be general, Modo & Forma. And in this Caſe the Defendant has not made the Da 
by his Plea, that the Diſtreſs was made in the Night; and for Rent-Service he cannot dit 
Night, as he may for Damage feaſant, and therefore ought to have averr'd in tempore D 
oO was afirm'd. Palm. 280. Paſch. 20 Jac. B. R. Heyden v. Godſale. 
S. C. but not S. P. — Hob. 265. S. C. but not S. P. Godb. 247. pl. 345. S. C but not 8. 
Bulſt. 159. S. C. but not S. P. Cro. J. 334. S. C. but not S. P. 


ling Wag 


or agree 
Traver' 
material 
train in the 
lurno. Ang 
P alm, 50. 


P._—, 


2. Debt againft a Feme, the Plaintiff counted of 101. that the Defend 
bought of him a Bond of ok. in which N. her Baron was bound, 450 
counted, that ſhe for 101. bought of him the Bond the 24 of July, ſucha 
Year ; and ſhe ſaid, that ſhe bought it of him the firſt Day of Fuly in the 
Year afareſaid, at which Time fhe was Covert of Baron ot the fame N. 
abſque hoc, that ſhe bought it the Day in the Count; and held a good Plea 
Quod nora, Br. Traverſe, per &c. pl. 69. cites 19 H. 6. 9. 
3. Where a Man is bound to enter into ſuch Land peaceablybefore Michail. 
mas, ſo that the Plaintiff may bring Afiſe againſt lum, and he ſays, that 
ſuch a Day before the Feaſt he enter'd peaceably; this is a good Ples Bur 
if the other ſays, that ſuch a Day the Defendant enter d by Force, 40% 
hoc, that he enter d peaceably the Day in the Bar, this is nor'# good Re. 
plication, for the Day is not traverſable; but ſhall ſay, that be enter 
with Force ab/que hoc, that he enter d peaceably; quod nota.” And per 
Priſor, it is ſum̃icient for the Defendant to ſay that he enter'd peaceably 
before Michaelmas, without expreſſing any Day; and the other ma 
ſay that he enter'd with Force abſque hoc, that he enter'd peaceablj, 
Prout &c. Br. Traverſe, per &c. pl. 140. cites 37 H. 6. 1 
4. Where the Fuſtification of the Defendant lies in a ſpecial Matter, 
there the Plaintiff has Election to maintain the Traverſe of the Time, or to 
traverſe the ſpecial Matter; as in Treſpaſs Anno 7. the Defendant pleads 
a Releaſe Anno 6. abſque hoc, that be was guilty after the Releaſe; 
there the Plaintiff may ſay Non eſt factum, without maintaining the 
Day or Time; for if it be not his Deed, he is not guilty any Day. Br. 
Traverſe, per &c. pl. 230. cites 10 E. 4. 2. 
Yelv. 122. F. In Ejedtment the Defendant intitled himſelf by a Copy granted 44 Elis 
S. C. and a The Plaintiff intitled himſelf by Copy granted 1 Pune 43 Elia. The D. 
TP, fendant maintain d his Bar, and traverſed abſque hoc, that the Queen 1 


Yelverton, Fune 43 Flix. granted the Land by Copy, Modo & Forma &c. The Court 


As r held, that the Day ought not to be made material, unleſs the Queen had 
Where the 


indifferenty verſing the Day, where it ought not, is Matter of Subſtance ; becaule 
be mended thereby he makes it Parcel of the Iſſue, which ſhould not be. And 0 


at the ons adjudg'd tor the Plaintift. Cro. J. 202. pl. 2. Hill. 5 Jac.. B. R. Lane 


Day or the y Alexander. 
other, there 


the Day is not traverſable. As in Caſe of Feoffment by Deed ſuch a Day; there the Day of the Fenn 
is not traverſable, becauſe it paſſes by the Livery, and not by the Deed ; and the Livery is the Sub- 
ſtance, and the Day only Surpluſage, But where a Man makes his Title by a ſpecial kind of Conveyancs 
as in this Caſe by a Copy, there all contain'd in the Copy is material, W the Party cannot depart from 
it; for he cannot claim by any other Copy than that which is pleaded. As 18 H. 6. 14. in Aliun ag.inlt 
S. for taking his Servant, and ceunts by Deed on Monday in ſuch a Meet; it is no good Plea to wk that tht 
etainer was the Friday after, abſque hoc, that the Plaintiff retain'd him the Monday. And ſo of Let: 
ters Patents, the Day and Place are traverſable, becauſe they are the eſpecial Conveyance of the Party, 
from which he cannot depart. But per tot. Cur. the Day is not traverſable ; but whether the Que 
ranted a Copy to the Leſſor of the Plaintiff before the Copy granted to the Defendant, and ſo tie 
Fraverſs ſhould be abſque hoc, that the 1 granted Modo & Forma to the Leſſor of the Plaintif; 
and that the La w is the ſame as to Letters Patents. But Fenner J. contra, for the Reaſon —— 
2 * bo 
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Tiverton. And by him and the Ch. J. it is aided by Statute 18 Eliz. becauſe it is only Form; for if 
he ſury find a prior Grant to the Leſſor of the Plaintiff, tho" at another Court, it ſuffices, and conſe- 
early the Day is not material in Subſtance. , But Williams J. contra; and adjudg'd by all but Fen- 
- that the Traverſe js ill; for thereby the Jurors will be bound to find a Copy at ſuch a Day, which 
"ht not to be; and al'o it is Matter of Subſtance * not aided by the Statute of 18 Eliz Brownl. 


— $ C. but ſeems a Tranſlation of Yelv. 122.—8. C. cited 2 Mod. 145. Arg. in Caſe of Brown v. 
ſon. | 
Tha Holbech v. Bennet, at Tit. Time (G) pl. 1. 


— EC REIT. 


6. Where a Traverſe makes a Day Parcel of the Iſſue, it is ill; as 
where Plaintiff declared of a Judgment obrain'd in ſuch Court on 1 
May, and Defendanr traverſes ſueh Judgment obtain d on iſt May. Lev. 
193. Mich. 18 Car. B. R. Dring v. Relpals, 


— ——A 
i # 


. 


| See (P) pt. 
(G) Inducement. 1 * 


— — 


HE Inducement to a Traverſe can never be traverſed, becauſe that 8 P. 3 Salk. 
would be a Traverſe after a Traverſe, which would be not only 357. pl. 12. 

infinice but abſurd 3 becauſe it would be to quit his own Title, and fall Anon. 

upon the Title of another. 3 Salk. 353. pl. 5. Paſch. 9 W. 3. B. R. 

Anon, 

2. Debt againſt an Executor, who pleaded ſeveral Fudgments in Bar &c. Jo. 92. pl. 5. 
The Plaintiff replied, char the Judgments were (ati gſied, and kept on Foot © = Ao 
Vj (in to deceive the Plaintiit, The Defendant traverſed the Satiſ- 5th Reſolu. 
fiction of the Judgments. The Plaintiff demurr'd, becauſe the Satiſ- tion, in Caſe 
fiction was but an Inducement to the Fraud and Covin, and Matter of of Veale v. 
Inducement ſhall never be traverſed; and Judgment was given accord- 00 8 
ingly tor the Plaintiit, Latch. 111, Hill. 1 Car, Beaumont's Caſe. 8 


| material 
Thing. Arg. Hard 70. in Caſe of the Protector v. Holt, cites it as ad;judg'd Hill. 1 Car. B. R. [and 
tems to intend Beaumont's Caſe.] 
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z. The King may not traverſe the Indutement to a Traverſe more than a See Show. 
Subjett ; and rho? it is ſaid in the // Books that the King may traverſe Parl. Caſes, 
the Inducement, this is to be underſtood upon an Office * for hereto- 8 
tore the Subject could not traverſe the King's Title found by Office, 
without inducing his Traverſe with a Title on his Part; in which Caſe 
te King might traverſe the Iuducement of the Subject's Title, but in 
o other, and ſo are the Books to be underſtood. But if the Traverſe be 
i, there the King may traverſe the Inducement, and 1o may a Subject. 
ter Holt Ch. J. Skin. 657, Mich. 8 W. 3. B. KR. The King v. the 


bilkop of Cheſter. 
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(H ) Intention. 


THE taking inſuffcient Bail, with Intent to defraud the Plaintiff” of Lev. 86. 

his juff Heli, is not a Matter traverſable, and therefore ought * 2 

7 to be anſwer' d. Sid. 96. pl. 24. Mich. 14 Car. 2. B. R. Bentley not appear. 
0 OTE, | 1 
2. Treſpaſs &c. for breaking his Cloſe call'd the Balk and the Hade, 
and cutting and carrying away his Graſs. The Defendant diſclaim'd 
any Title in the Plainritt's Land; but ſaid, that he had a Balk and 
ade next the Plaintiff's; and in mowing his own, he involuntarily, and 
by Miftake, mow'd ſome Graſs growing on the Plaintiff*s Balk and Hade, 
| . intending 
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intending only to mow the Graſs on his own Balk and Hade, and 
away, Quæ eſt eadem &c. and that, before the Writ ſued out, he ten 
© der d 28. in Satisfaction &c. And upon Demurrer the Plaintiff had 
Judgment, becauſe it appears the Fact was voluntary; and Inteniicy; 

are not traverſable, nor can they be known. 3 Lev. 37. Mich. 33 Car 
2. C. B. Baſely v. Clerkſon. | | 
3. Intention of an Indenture is not traverſable, becauſe the Court can. 
not know it but only by the Words in the Indenture. 3 Lev. 165, Trin 
36 Car, 2. Kidder v. Weſt. : | 
4. Intention in ſome Caſes is traverſeable, As if A. be indebted to B by 
Bond and by imple Contract, and pays Money to B. the Intention (© 
which Debt it ſhall be applied, is traverſable. 1 Salk. 196. Mich. W. and 
M. B. R. Griffith v. Harriſon. | 


carry It 


— 


(I) Matter or Thing Alleged, Or Matter or Thing nt 
alleged. 


It is a Rule 1. N Abſque hoc ought te be taken to a Thing expreſsly alleged bifir, 


in —4 on and is induced with a former Plea, viz. ut prius dicit, where he 
Ay 3 has ſhewn a croſs Matter contrary to the Plea of the Plaintiff. D. 355. b, 


verſe that pl. 33. Mich. 21 and 22 Eliz. in Sir Fra, Leak's Caſe. 
hich {is not | | "= 
al 7 in the Plaintiff's Declaration. Per Holt Ch. Juſtice. Ld. Raym. Rep. 64. Mich. 5 W. z. in Cat 
f ers and | 
f Where a Traverſe is taken of a Matter not alleged it is but Form. Ld. Raym. Rep. 238. in Caſe of 
Lambert v. Cook. 8 


2. A Man cannot traverſe Diſſeiſin with Force, and Detainer with Force, 
where the Plaintiff alleges Diſſeiſin with Force only; the Reaſon ſeems to 
be that he ſhall not traverſe that which is ct alleged. Br. Traverſe, per 
&c. pl. 146. cites S. C. 

3 . In Treſpaſs upon 5 R. 2. the Defendant ſaid that N. was ſeiſed and 
infeoffed him and gave Colour to the Plaintiff, and the Plaintiff ſaid that 
MV. was ſeiſed and infeoffed him Abſque hoc, that he infeoffed the Difen- 
dant before that he inteotted him, Et non Allocarur ; for he traverſes that 
which';s not alleged in the Bar, by the Opinion; by which he faid that W. 
infeoffed him, and after diiſeiſed him contrary to his own Feoffment, and 
inteofied rhe Defendant, upon whom he entered, and was ſeiſed till the 
Treſpaſs; And there it is ſaid that a Que Eftate is traverſable it both 
Parties claim by one and the ſame Man, Br. Traverſe, per &c. pl. 231. 
cites 10 E. 4. 6. 

4. Aſumꝑſit, the Defendant granted to the Plaintiff 1000 Trees tobe cut 
within 3 Tears, and afterwards they agreed that when the Plaintiff has cit 
8oo no more ſhould be cut within the 3 Nears, and that Defendant promiſed, 
after the Expiration thereof, in Conſideration of Forbearance till aſter the 3 
Years, 10 give the Plaintiff Licence to cut them then, which he retuling, 
the Plaintiff brought this Action. The Defendant pleaded, that befor: the 
Promiſe ſuppoſed ro be made, the Plaintiff bad cut down 1000 Trees, Ab/que 
hoc, that at the Time of the Promiſe he had cut down $00 Trees only &c. 
7 Demurrer it was objected, that the Traverſe was idle, and the 
Plea had been good without any; for his ſaying that he had cut 1909 
Trees was a full Anſwer, and would make an Iilue. But per tor. Cur. 
the Traverſe is good; for the Plaintiff by alleging the curcing $00 Trees 
only, which is a Matter iſſuable, has given Advantage to the Defendant 
to traverſe as he has done; for every Matter in Fact alleged by the Punt, 


8 


* 
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alleged in the ſame Words as the Plaintiff alleged them; and then the 
plaintiff by Demurrer upon the Bar has confelibd the cutting 1000 Trees 
which was his full Bargain, and ſo no Conſideration to ground the Aſ- 
ſopmſit upon. Yelv. 195. Mich. 8 Jac. B. R. Tatem and Poulter v. 

rient. | # 
ow The Matter alleged by the King in 4 Writ of Ne exeas Regnum is 
not traverſable. Comb. $53. in Caſe of Merchant Adventurers v. Rebow. 

Arg. Cites 3 Toft. 179. D. 176. | 

6. Eſcape, The Detendant pleaads Recaption upon freſh Purſuit. The 

Plaintiff replies, De Injuria ſua propria abſque hoc that he retook &c. upon 
freſb Purſuit, E adhuc detinet, The Defendant demurs, and ſhews for 
Cauſe, that the Plaintiff had craverſed Matter not alleged in the Plea, viz. 
Quod adhuc detinet, which ought not to be; For it the Defendant has 
ſullered J. S. ro eſcape a Month after the Recaprion, yet the Plainciff 
{hall be barred' by the Recaption for the old Eſcape, and ſhall have a 
new Action tor the new Eſcape ; Quod Holt Ch. Juſt. negavit, for both 
are but one 1 ment for the Plaintiff. Mr. Nott. 1 Ld. Raym. 
Rep. 39. Eaſt. 7 W. 3. eriton v. Briggs, 

7. But in Debt upon an Obligation againſt the Defendant as Executrix of { — 136, 
J. S. the Detendant pleaded that F. S. died inteſtate, and that Admini- Co 8 G 
ration was committed to her, and petit judicium i ipſa ad billam præ- adjudged, 
did. reſpondere debeat &c. Upon this the Plaintiff” demutred, 5d in- that the De- 
ſited that the Nefendant ſhould have traverſed Abſque hoc, that ſhe inter- fendant need 
meddled before Adminiſtration committed to her; for if ſhe did ſhe made ht fraverie 


herſelf liable as a tort Executrix ; and cited 3 Cro. 566. 8 10. 162. mu 


Leon. 19). Yelv. 115. Brownl. 97. Holt Ch. J. and Car. ſuch a Tra- or ever ad- 


yerſe had been ill; for ſuch intermedling is at alleged, and the Defen- miniftred as 
dant ought not to traverſe that which the Plaintiff does not allege in bis 3 per, 
Declaration. 1 Salk. 298. pl. 9. Trin. 9 Will. 3. B. R. Powers v. Coot. Mich. W². 


$.C. and per Car. the Plea is better without ſuch Traverſe. Ld. Raym. Rep. 6 Powers v. 


Cook, accordingly per Holt Ch. J. ——— 1 Salk. 299. pl. 8. Mich. ? W. z. in B. R. Fowler v. Cooke 
S.P. and ſeems to be 8. C. * | 
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(K) Names &c. 


IN Precipe quod reddat R. G. came and tendered his Lam of Non-Sum- 
1 mons, and at the Day came one R. &. ready to have made his Law, and 
the Demandant ſaid, that be is my the Tenant and of the ſame Name, and 
good Averment and the Demandant had judgment to recover, for the 
Father ſhall not Change his Name for the Son; But per Herle if the Son 
« 7:nant and be oufted by this Fudgment he ſhall have Aſfize. Br. Traverſe, 
fer &c. pl. 349. cites 9 E. 3. 20. 
2. If a Man brings Action, as Warden of a er Parſon of a Church, Br. Treſpaſs, 
4bbot, or the like, and the Action is founded by this Name; it is a pl: 395: Cites 
= Plea that he is not Warden nor Parſon, or is not Abbot ; but he makes 8 & — 
tle Pro forma, abſque hoc that the Plaintiff is Warden, Parſon or 15 _— 
&c. Br, Traverſe, per &cc. pl. 334. cites 4 E. 4. 6.9. 18 in Caſe of 
3. A Man was outlaw'd and taken as Mainpernor, and ſaid that he Richards v. 
vas dwelling at another Vill Abſque hoc, that he was ever Mainpernor, Williams. 
ad per Cur, he ſhall not have ſuch Traverſe; but may ſoy that there | 
Vere 2 of the Name and the ot her was Mainpernor and not he. Br. Tra- 
terſe, per &c. pl. 314. cites 21 E. 4. 71. | 
Na In Trover and Converſion of Barley, Defendant pleaded that the 
b an, Archdeacon, Prefident and Chapter of L. were ſeiſed of a Parſonage in 
e and by the ſaid Name leaſed it to him. Plaintiff replied — the 
| | 6h- 
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Archadeacon and Chapter of L. were ſeiſed in Fee, and leaſed it to him, Ab, 
hoc, that there was any ſuch Corporation as Dean, Archdeacon, Þy, 7755 
and Chapter; the Deſendant demurred. The Point was argued. Tanfeld 
Ch. B. ſeem'd to think the Traverſe was not good; but Baron Her 
ſeemed that it was; but he was once of Counſel with the Plaintiff, and 
it was moved that the Caſe ſhould be compounded, Lane 18. Paſch 
4 Jac. in the Exchequer. Richards v. Williams. 
5. The Detendant was ſued 2 the Name of Fohn, and he pleaged, that 
he was baptized by the Name of Benjamin; and traverſed, that ipſe idem 2 
hannes was ever known by the Name of John; and upon a General Ihe. 
murrer Holt Ch. J. ſaid, This Traverſe is repugnant in itſelf, and ver 
immaterial, for it had waived the Precedent Matter of Baptiſm, which 
was well pleaded, and was now become the Subſtance of the Plea itſelf 
for now the Iſſue muſt be by what Name the Detendant was called or 
known, and not by what Name he was baptized, whereas he he cut 1 
have relied on his Name of Baptiſm, and concluded with it without a Tia. 
verſe; tor a Man can have but one Name, therefore it implies a Negative 
in itſelf, without ſaying he was never known by the Name of John &c 
3 Salk. 351, 352. pl. 1. Hill. 1 Ann. Anon. 


(L) Offices, Preſentments &<. 


Br. Foreſt, 1. ALS E Preſentment taken before Fuſtices in a Foreſt was traverſed in 
|. 3, cites. B. R. and Scire Eacias thereupon againſt the Party who made 

But Preſent- the Claim before the Juſtices of the Foreſt, Br. Scire facias, pl. 109. cites 

ment before 21 E. 3. 45. | 

Fuſtices of 3 9 

the Foreſt in Swanimote by Foreſters, Verderors, Regarders, and Agiſters is not traverſable before Ju- 

ſtices in Eyre. Br. Preſentments in Courts. pl. 4. cites 45 E. 3. 5. —Br. De ſon Torr. pl. 7. cites & C. 
Preſentment before a Steward of a Foreſt and Jerderors, or in a * Leet is not traverſable, per Thorpe, if 

it does not touch Franktenement or Inheritance, and then he ought to make Title, and not to traverſe it 

generally. And ſo it ſeems always that he who will traverſe againſt the King ſhall make Title. Br. Aliſe 

pl. 459. cites 50 E. 3. and Fitzh. Aſſiſe 442. 
* See f 


pl. 6 


Br Traverſe 2. If a Man flies for Felony which is found before the Corener, this ſhall 
” 9 pl. not be traverſed ; tor this is an ancient Law of the Coroner; Contra to fay 
80 —.— that he was ot Felo de ſe, this may be traverſed. Br. Corone, pl. 130. 
The Coro- Cites 8 E. 4. 4. | | | 


ner's Inquiſi- | | 

tion finds a Man Felo de ſe. The L * was, Whether or no this was traverſable ? And the Court 
inclined that it was; for (per Hale) the Reaſon why an Inquiſition, that finds a fugam fecit, is not tra- 
verſable is, becauſe all the Parties that were preſent at the Death of the Party are bound to attend the 
Coroner's Inqueſt, and their not appearing there is a Flying in Law, and cannot be contradicted; but 
that Reaſon does not hold in Felo de ſe. Freem * 419. pl. 556. Mich. 167 5. Anon. ——2 Les. 
152. Mich. 27 Car. 2. B R. The King v. Aldenham, ſuch Traverſe. was granted by Hale, Twiſd:n 
3 filente Rainsford ; But it was ſaid that a Fugam fecit found before the Coroner is not tra- 


3. The Statute which gives Traverſe is only 2 Ward, and of Fine for 
Altenation, which are only Chattels, and of thoſe there was no Traverſe 
at Common Law ; but of Franktenement Traverſe was at Common Lat. Br. 
Petition, pl. 15. cites 9 Ed. 4. 51. * 0 

Viz. That 4. Note, It was touch'd that Traverſe of a Thing real was not at Com- 

t was not mon Law, but Petition or Monſtrans de Droit. Contra of Chattle. Br. 


22 Petition, pl. 30. cites 13 E. 4. 8. 


34 LE. 3. 8 
tat. 1, cap. 14.] and 36 E. 3. [Stat. 1. cap. 13.] ks: = 
5. 


* 


* - 8 RRR 


Traverſe. 
ide Attorney of the King, when a Man traverſes an Office, ma 


ein the Office, or traverſe the Title of the Plaintiff, tho* the Plaintiff 
oy his Title travers the Office, Br. Traverſe per &c. pl. 246. cites 


. 8 T: 2 | . P 
15 Preſentments of Nuſance, or in Leets &c. which touch the Perſon, and Br. Preſent: 


Franktenement, ſhall not be travers'd. Br. T ſe ment in 
h wot touch any Fran 7 . Traverſe 
ger dec. pl. 183. cites 5 H. J. 3. 3 


. mam. 


put if they touch Franktenement, there a Trayerſe lies. Br, Traverſe per &c. pl. 183. cites 5 H. ;. 3. 
Hud in Cafes where Proceſs ſhall be made, there lies a Traverſe thereof; which Brooke ſays ſeems to be 
0d Reaſon ; for it is in vain to make Proceſs, if the Party ſhall not have Anſwer when he comes. Br. 
averſe, per &c. pl. 183. cites 5 H. 7. 3.——Br. Preſentment in Courts, pl. 15. cites S. C. 

1 was faid by Hale Ch. J. That if there be a Preſentment in a Leet for a Perſonal Miſdemeanor, or in 
\ C:rapimote concerning Vert or Veniſon, if it paſs that Day it is a Conviction, and conclufive; but if it 
be for a Nuſance, or any Matter that concerns Freehold, the Party may come afterwards and traverſe, 
Freem. Rep. 339- Pl. 422. Trin. 1673. Anon, 

Per Wild : The Preſentment in Leet is not traverſable, unleſs the ſame Day, becauſe every Reſiant 
x preſumed preſent. Twiſden J. contra; where Freehold is in : Preſentment may be traverſed 

ay Time; and ſo where Remedy is given in Leet by Statute. 3 Keb. 646. pl. 62: Paſch. 28 Car. 2. 


at any 


3 R. Elliot v. Bluck.—See the Note to pl. 1. 


„ An Office is found, that A. died ſciſed of the Manor of B. and held the 
ſame in Capite by Knight Service, his Heir within Age; this Office is tra- 
rid that A. infeoff d him, who traverſes, in Fee, and traverſes the dying 
ed, Whereupon the Ring rakes Iſſue, and hanging rhe Traverſe it is 
fund by another Office, that the ſaid Feoff ment was by Colluſion, and after 
the Iſue was found againſt the King Whereupon, by the Rule of the 
Court, the Party had Judgment, and an Amoveas manum; for the Of- 
fie found depending the Traverſe fhall not grieve the Party, tor ſo he might 
te infinirely vex*d3 but in a Sci. fa. by the King upon the latter Office he 
hill anſcver &c. (An excellent Cale for the Benefit and 8 of them that 
ne given to Traverſe.) 2 Inſt. 693. cites 11 H. 4. f. 8. 13 H. 4. Tit. 
Tra.erſe 16. and 13 H. 4. Tit. Livery 21. 13 H. 4, 6, 7. Tit. Traverſe. 

$. lt was found by Office, that A. died ſeiſed of E/tate Tail, which de- 
ſendedto B. his Son and Heir. This Office was travers'd, abſque hoc that 
te died ſciſed of Eſtate Tail; and found for the King in B. R. It was 
moved in Arreſt of Judgment, that the Dying ſeiſed of Eſtate Tail is not 
ryerſable, but the Gift according to 15 E. 4. 2. 14 H. \ 22. 15 H. 

6. by which it was an ill Iſſue; and this is not aided by the Statute of 
ſcotails, it being in Caſe of the King, and not between Party and Party. 

bur it was reſolved per tot. Cur. That the Traverſe here is good ; for 

tis che Office intitles the King to the Wardſhip, and not the Gift; and 

he Eject ot the Office ought to be rravers'd, becauſe it is not the Right 

af the Party that gives Wardſhip to the King, bur his Dying in Poſſeſ- 

lion; for were it not for the Statute 32 H. 8. which gives to the King 

ne zd Part after Alienation; there ought to be a Dying ſeiſed of the Te- 

unt to intitle the King to the Ward: But in an Action, which 282 

'be Rig ht of the Tail, as Formedan, there the Gift only is traverſable. And | 
Judgment tor the King. Palm. 330. Hill. 20 Jac. B. R. Young's Caſe. 


Py 24 


9. It was bund by Office, that A. was ſeiſed of Bl. Acre in MH. and Wh. 2 Roll. Rep. 


lle in M. held in Socage; and alſo of a Piece of Ground incloſed out of the Lin * 
Manor of O. and that A. had 5 Daughters, and that F. S. married one of 9 
hem, and found the Deſcent of the Lands &c. pl S. travers'd the Office S. C. and is 
in Points. 1it, He pleaded emiſe | Deviſe] to him by A. abſque hoc that almoſt the 

lle Lands deſcended. Several Exceptions were taken to it: iſt, Becauſe ag 3 

lle Heir ſhall not be received to traverſe his own Title found for him; and but ſo 2 
utes * 27 Aſſ. x. that the Heir may traverſe. the Tenure, but not his miſprinted, 
Title; and that this is often put for a Rule in Staund. Prerog: and Dyer that in ſome | 
56. [Verncn's Caſe] accordingly. 2dly, That the Traverſe is repug- Places ic 


ant, becauſe he did not plead Entry after the Demiſe | Deviſe ] and ſo it de- RS. 


ſeends ; and that therefore he ſhould have pleaded the Demiſe [Deviſe) find out te 
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3 50 Ir averſe. 
Meanirg without taking Traverſe. zdly, That as to the Lands inclos'd, it is 17 


without the - | 
good to ſay Abſque hoc, that they deſcended, without makiy 
_—_ _ himſelf. gthly, That all the Cobeirs ought to join by the 1 : 
in Roll it is and the Statutes which give Traverſe, give it to all that are griey'd 8 
(Deviſe) they ought to join; and cites 42 Aſſ. 23. of Jointenants. Sthly Tha 
throughout, the Ventre fac. was from M. N. and the Manor of O. whereas it 1 © 
as Palmer is 5 Mt ung bt wn 
(Demiſe.) 70 Ve from the Manor of O. becauſe the Parcel of Ground is ſever d tro 
* 2 Roll. it by the Ditleilin, But it was reſolved by Lea Ch. J. and Dodderide 
Rep. cites and Haughton J. tor the Plaintiff as to all, and they 1ai „ Iſt. That oe 
37 PSS: Venire is good ; tor the Poſſeſſion only is ſever'd from the Manor bu 
Books ſeem this Parcel is not ſever'd in Right by the Diſſeiſin, nor is the Situation 
to be miſ- alter'd thereby. 2dly. That ? Deſcent may be travers d, and cited 5 Eli 


printed, and D. 221, that this prevents Remitter; and fo 49 E. 3. Gooch's Caſe of E. 


that it cheat. 3dly, That he may traverſe the Deſcent in this Caſe. f, 
2744 ol making Title, and that tor the Miſchief which otherwiſe might ham 
In, tor the Office here found a Seitin of the Socage Land, and of Parcel held 


And 2 in Capite, whereas in Truth he did not die ſeiſed of this Parcel; ſo 


r that it the Diſſeiſee ¶ Deviſee] cannot traverſe it, his Deviſe ſhall be de. 
og i, ſtroyed for 2 Parts; and therefore he ſhall not be conſtrained to make 


there is no Title. Athly, The Coheirs need not all join in the Traverſe, it being to 

Certainty, heir Diſadvantage, and J. S. claims as Purchaſor to their Dilinheritance 

but only But had he claim'd as Heir all thould _ becauſe they claim by the 
.R 


8 ſame Title. Palm. 372. Trin. 21 Jac. . Sumner's Caſe. 


cloſed out ; 
of the Waſte of the Manor) and therefore when Iſſue is join'd thereupon, the Venue Ought to come 


De Mane rio, fince it cannot be from any other Place, to try this Part of the Iſſue. 

+ Godb. 410. pl. 489. Sommers's Caſe, S. C. and by Doderidge . regularly you ſhall not 
traverſe the Diſcent, but the dy 8 But in this Caſe it ought to be of Neceſſity viz. in 
Caſe of a Deviſe the Traverſe muſt be of the Diſcent ; for here they cannot traverſe the Dyin ſriſed 
for if they traverſe the Dying ſeiſed, then they overthrow their own Title, viz. the Deviſe ut here 
in Caſe of Will, the Party thai] traverſe the Diſcent; for he cannot ſay, that it is true that the 
Lands did diſcend, ard that he deviſed it &c. The Heir cannot traverſe that which entitles him by 
Diſcent ; but here his Title is by the ieviſe, and not as Heir. 

|| Tho* the Rule is generally true, yet here it does not hold by reaſon of the Miſchief ; for the Cat 
is not that the Fat her died ſeiſed of A. Long and. deviſed them to J. S. or to his eldeſt Daughter 
having 5 n and died; but the Office finds that A. was ſeiſed of this and other Lands in Ci. 

-pite, when in Truth he did not die ſeiſed. 2 Roll. Rep. 351, 352. 


Het. 71. 8. C. 10. Quare Impedit ; the Plaintiff e that A. was ſeiſed in Fes of the 
L. che Bi. Adv on fon, as in groſs, and preſented M. and died ſaſcd, which deſcent 
11 ip, lo B. the Plaintiff 's Husband, who 9 Mar. 8 Jac. by a Deed granted i to 
ſhop of Elp, 3 Pt Ee y 4 ; 
but S. P. D. and E. in Fee to the Uſe of the Plaintiff for her 22 and after 
does not ap- himſelf in Tail, and died ſeiſed, and that the Church became void by the 


ought to and Indutted, alſque hoc that the Husband granted the Advouſon to D. and 
have been E. The Plaintiff travers'd the Inquiſition. It was holden by the Court 


n in this Caſe, That inaſmuch as 2 Titles are comprized in the Bar for the 


fully that Service, whereby the Wardſhip is veſted in the King, and à Title to 


the King is preſent without Otice ; therefore in the Replication they both ought ' 
this Ma anſwered, and it was not ſufficient to traverſe the Inquilicion, but the 
ſentation 

tho' no Of- ledged of the Manor, if the Defendant had relied upon them ; but be- 
ety % cauſe the Detendanr did not rely upon them, but made them Inducements 
been; and © to the Traverſe of the Grant, which is the Plaintiff's Title, that Title 


the Denial of 3 
the Office e ought to be maintained, and not to traverſe the Inducements to that Ta- 


verſe; 


— . ” 4 of of 
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verſe ; And therefore adjudged for the Defendant. Cro. C. 164. pl. 6. not material. 


Kill. 3 Car. in C. B. The Lady Chicheſley v. Thompſon and the Biſhop finde De- 


of Ely. Judgment. 


(M) Of the Place. Neceſſary. In what Caſes: 


1. A Ppeal of Mayhem in the Ward de Cheap, the Defendant ſaid that $, in Nef. 
the ſaid Day and Tear the Plaintiff aſſaulted him in Cornhill Ward, paſs; Per 

2nd che Ill which he had was De ſon Attault Demeſne, and in Defence of Fitjſohn * 

the Defendant; and a good Plea without traver/ing the Mayhem in the other Jute! 


for it ſee 
Hard, by Award; tor the Treſpaſs is the Effect, and not the Place. Br. to be local. 
Traverſe per &c. pl. 173. cites 41 Af. 21. Br. Ibid. 


2. In Dower it was ſaid, that in Præcipe quod reddat in D. it is no 
Plea that the Land is in S. if he does not traverſe Abſque hoc that it is in 
D. For it is alleg'd in the Writ, and that which is contrary to the Writ 
wght to be travers d. Br. Traverſe per &c. pl. 124. cites 9 E. 4. 16. 
3. Replevin 4 taking in White- Acre in D. Pigot ſaid that White- Acre 
1 in F. and made Avowry for Damage feaſant to have Return. Per 
cur. You ſhall ſay Abſque hoc that W. is in D. and fo he did; quod no- 
tz Br. Traverſe per &c. pl. 308. cites 20 E. 4. 2. 
4. In Debt upon a Bond made at B. it is a good Plea that it was made And in Ac- 
et S. without ſaying Abſque hoc that it was made at B. Br. Traverſe per % upon 


&. pl. 279. cites 22 E. 4. 39. pang v 


| | the Defen- 
dant may ſay that be was retained in another County, without traverſing the firſt County. Br. Traverſe 
per &c. pl. 279. Cites 22 E. 4. 39. | 


5. There is a Diver/tty between Treſpaſs and Replevin ; for in Replevin 
the Place is traverſable; for where he declares in one Place, and the De- 
kndant avows in another Place, there he ought to traverſe the takin 
in the Place in the Declaration. Contrary in Treſpaſs; Per Brian an 
dturkey, Br. Treſpaſs, pl. 369. cites 22 . 4. 50. | 

6. In Replevin of Goods taken in the Pariſh of St. M. the Defendant 
wow'd the Taking in the Pariſh of St. P. and therefore was held ill, 
becauſe he ought to have travers'd the Taking in the Place alleg'd in the 
Count, 2 Lutw. 1147. Mich. 2 Jac. 2. Petree v. Duke. 


dl 


= 


NJ) Of the Place. Cod; In what Caſes. 


l. 5 Debt, the Plaintiff counted that the Defendant retain d him at B. in 
the County of K. to ſerve him in the War in France, where B. was in 
France, and 1 good; for the Place is not traverſable. Br. Count, pl. 
i Dots due by the King, afſign'd Ain, by Tally deli- But cont 
2. In Debt upon a Duty due by t ing, afſignd to him by Tally deli- But contra, 
rerd, he 2 that 2 ſuch a Day, F , e, and County, to the ap juſ- 
(Hamer the Tally, at which Time he had enough" to pay, and would not. 5 8 
0 which the D:fendant ſaid, that ſuch a Day in April he ſhew'd to bim and traverſes 
the Tally, at which Time he had nothing, nor ever after; abſque hoc, that the frſt Gun- 
te ſbew'd the T; ally before this Day, and well. Br. Traverſe, per &c. pl. 7; for the 


' ſt Coun 
19, Cites 27 H. 6. 9. is Parcel 


*. 75 the I une. 
Therefore there the Place and County ſhall be ſhewn in the Bar in this Caſe; but in the other Caſe he 


need 
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need not to ſhew the Place nor County in the Bar, and then it ſnall be intended to be where the P 
tiff has counted by his Count; per Cur. quod miror. Br. Traverſe, per &c. pl. 18. cites 27 H 6 ain. 
8. P. Heath's Max. 108. cap. f. cites 27 H. 6. 1. 43 E. 3. 29. 7 H. 6. 35. 9 H. 6. 50. 51. 1 
8. 9. | | Hp 922 


Contra of 3. Nuſance, that he levied a Mill in D. in the County of K. to thy Mi 
e Fe 5 ſance of his Frank-tenement in the ſame Vill. The Defendant ſaid, that le 
away, which and all his Anceſtors &c. have been ſeiſed of a Mill in D. in the Count, of 
may be con- E. and the Mill fell by Tempeſt, and he re-edified it, as lawlally he might, 
tinued, and abſque hoc, that he is guilty of any Nuſance in D. in the County of K and 
2 ** did not traverſe all the County. And yet well, per tot. Cur, becauſe the 
Me ſhall tra- Thing is local, and annex*d to the Frank-tenement. Br. Traverſe, per &c. 


verſe all the pl. 252. cites 18 E. 4. 1. 


County. Br. | 
ibid. And accordingly in Treſpaſs for Damage feaſant ; the ſame Year, fol. 11. ibid. 
Heath's 4. In Replevin of taking at V. in the County of O. in a Place call4 p. 


Max. 109. the Plaintiff ſaid, that the Taking was in P. in the Vill of O. A 
/ k bl 

9 hoc, that he 200k them in V. Keeble ſaid, the Traverſe is not ay 
ſays, that for it extends to the Vill, and not to the Place. Bur by the Opinion of 
always in the Court, the Traverſe is as well to the Vill as to the Place; but a Man 
iy of Cannot plead Miſnoſmer of the Place, but he may well traverſe the 


the Taking Place. Br. Traverle, per &c. pl. 386. cites 16 H. 7. J. 


is traverlable. 


Heath's 5. Action for making falſe Cloths in Bartholomew-Fair againſt the G. 
3 . tute. The other ſaid, that he made them well and truly at D. in the Coun- 
8 ty of F. Abſque hoc, that he made them in Bartholomew-Fair in L, 
Prout &c. and a good Plea, Br. Traverſe, per &c. pl. 368. cites 34 
| H. 8. 
4 Le. 4. pl. 6. Trover &c. for Goods in Ipſwich. The Defendant pleaded, that the 
14. and 106. Goods came to his Hands at Dunwich in the ſame County; and that the 
5 ac 5 Plaintiff gave him the Goods, which came to his Hands at Dunwich; 
nd in abſque hec, that he was guilty of any Trover &c. at Ipſwich. And by 
the ſame the Opinion of the Court the Pleading is good, by reafon of the ſpecial 
Words. Ii But where the Faftification is general, the County is not 
traverſable at this Day. Godb. 137. pl. 163. Mich. 27 & 28 Eliz. B. R. 
Strangden v. Barnell. | 
7. If a Man juftifies in a Place in Suffolk, abſque hoc, that he is guilty 
out of the County of Suffolk, this is not a good Traverſe. Roll's Rep. 
265. pl. 37. Mich. 13 Jac. B. R. in Caſe of Eveley v. Slolep, it was 
ſaid by Hele to have been adjudged in the Exchequer the ſame Term, 
berween Taylor and Downe. | 
As in Tro- 8. When a Fuftification is local, as where a Man juſtifies by Warrant 
533 of of a Juſtice of Peace, or ſuch particular Matter, the Place where &c. 
Hogſheads may be traverſed ; but where the Matter is tran/tory, and not local, it 1 


of Cyder in otherwiſe. 3 Bulſt. 209. Trin. 14 Jac. Phillips v. Weeks. 

London, the | 
Defendant pleads Bailment of them unto him, to re-deliver to another in the County of Oxon, to ſpend 
in his Houſe ; the which accordingly he had done, and takes a Traverſe, abſque hoc; that he converted 
the ſame at London, aut alibi extra Com. Oxon. Upon this Plea the Plaintiff demurr'd in Law. Do4- 
deridge J. ſaid, The Plea here, in Effect, is no more than Non culp. the general Iſſue, and ſo not good. 
The Court agreed with him herein ; and therefore, by the Rule of the | ondg Judgment was given for 
the Plaintiff. 3 Bulſt. 209. Phillips v. Weeks. 8. C. Roll Rep. 395. pl. 19. accordingly,——4*4 } 
Ibid. 396. pl. 20. in Caſe of Buſh v. Luxrburrough, S. P. adjudged. : 

So where an Action againſt a Carrier was brought in London for Goods deliver'd in Yorkſhire, '0 
redeliver at London, the Defendant pleaded a Kobbery at Lincoln, abque hoc, that he loſt them at 
London. The Court held the Traverſe ill, becauſe the Juſtification was not local; tho' Scroggs J 
was of a contrary Opinion. And Judgment was given for the Plaintiff 2 Mod. 270. Mich. 29 Gar 3 
C. B. Barker v. Warren. | 5 | 


(O) Tg, 
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--» 


(0) Things doubtful to the Furors. + Sag | 


HERE Preſcription of Villeinage is alleg'd in the Plaintiff, and 
| in his Blood, the Plaintiff may ſay, that his Father was a Baſ- 
un; and a good Plea without Traverſe, becauſe the Matter is doubt- 
fl to the Jurors ; and yet both are in the Afrrmative. Br. Traverſe, per 
Fc. pl. 185. cites 5 H. 7.11.12 | 

>. And in Raviſhment of Ward, if the Defendant Jays that he holds in 
cage, and not in Chivalry, and he as Proc hein Amy took the Infant, this is 
nor a good Plea 3 for the Jurors do not know What is Socage, nor what 
b Service in Chivalry 3 and therefote he /ba/t ſay, that he holds by Fealty 
nd ſuch Rent, or the like &c. which is Socage, and traverſe the Chi- 
00%; quod nora, Br. Traverſe, per &c. pl. 185. cites 5 H. », 
11. 12. 


W £30.03 els de 
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(P) Traverſable. pat other Things, in General. 


LN TOTE, that it was put in Iſſue in Treſpaſs brought by the Maſter 
of Saint L. if He was Maſter, or the Plaintiff ; quod nota, that 
this traverſable. Br. Traverſe, per &c. pl. 39. cites 43 E. 3. 29. 
2. Theſe Words in a Writ, Mafeer, Moſt Reverend, Nephew, Doctor, 
or the like, are not traverſable. Contrary of Knight, Taylor, Carpenter, 
Ke. Br. Traverſe, per &c. pl. 32. cites 35 H. 6. 55. bh, 
3. That which is a/leg'd in Proteſtation, and not by Matter in Faf, is 
not traverſable. Br. Traverſe, per &c. pl. 162. cites 39 H. 6. 5. + 
4 Matters in Fact ought to be conteſs'd, and avoided by, Traverſe. Traverſe 


br. Brief, pl. 339. cites 1 E. 4. 9. bp ; oe 


Fact. Pl. C 231. Willion v. Barkley. Every Matter in Fa# alleged by the Plaintiff may be 


traverſed by the Defendant 3 Per tor. Cur: Velv. 195. Mich. 8 Jac. B. R. in Caſe of Tatem and 


Poulter v. Perient. & 


$5. The Diſtreſs in the Ne injuſte Vexes is not traverſable. Br. Peti- 
on, pl. 26. cites 5 E. 4. 118. N 


6. Arreſting of a Man for Suſpicion is good Cauſe, and the Suſpicion is Br. Treſpaſs, | 


raverſable ; quod nota; and it ſeems to be Law. Br. Peremptory, pl. 18 _ 
39. cites 4 H. . . . 8 . n "of 

7. Every Thing which is material is traverſable. Br. 'Traverſe, per &c. The Tra- 
s * „ . 5 l 


tie material Matter of the Plea only. This was laid down & aRule. R 2, Reg. Sa by 
0. . . 8 ? S. 


Cobery, and cites 15 E 4. 2. 19 H. 8. 7. 32 H. 6. 16. 2 H. 52. 3 
oy. 75. S. C. | FM. n a 5 1 * 5 
| * a | T * * aid: , | * . ” | an Wes . a * 89 x.» 
8. Surmiſes never ſhall be traverſed. Pl. C. 76. a Arg. in Caſe of Wim- A if Writ 
lik v. Ld: Willoughby, . :. Os 


ceive a 


\ 


Feme in the Reverſion, upon Default of the Tenant for Life, by Attorney, becauſe ſhe is groſsly En- 


int, this Surmiſe is not traverſable tho it be falſe. Quod fuit conceſſum. Pl. C. 76, a.—So the Surmiſe 


o Damages in a Curia Claudenda is not traverſable. Br. Petition, pl. 26. cites 5 E . 119. +—— So of 
Recital that the Defendant has made an Attorney, becauſe he is ſick, the being ſick is not traverſable 
Kc. F. N. B. 25. (D) But where Suggeſtions are in Caſe of the Spiritual Court or Admiralty, they 


are traverſable. L. P. R. tit, Suggeſtion —— * See pl. 29. : / 


. 


4 2 


9. Stiens, As the knowing of a Deed to be forged, or of a Dog being Br. Tra 


+ 
— 


accuſtomed to bite Sheep is not traverſable, but muſt be proved in Evi- . * 

| P 2 Ve a8 „ &c. pl. 20. 
| 4% ; © dence 
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354 Traverſe. 8 
cites 28 H. 6. dence upon the General Iſſue 3 For Sciens &c. is not a direa Alles, 
. tion. 4 Rep. 18. b. pl. 14. 32 & 33 Eliz. Gerard v. Dickenſon. * 

| 10. Condition precedent is traverſable. N 24 75. in Caſe of Conſtable 

Cloberry, cires 48 E. 3. 34. 9 E. 4.3. b. 3 H.6. 33. " 
S. P. Pl. C. 11. Matter in Law ſhall never be traverſed ; Per Cur. Yely 6 
Gar. 4 Eliz. Hill, 8 Jac. B. R. in Caſe of Kenicot v. Bogan. | i; 
in Caſe of Willion v. Berkley. 


12. The Point of the Suggeſtion in a Prohibition is always traverſable 
. 13. As in a Prohibition againſt Churchwardens, the Plaintiff declana 
that his Lands were charged with the Payment of 15ths and xs. Jearly t 
the Poor, and that the Surplus of the Profits were for his own Uſe , the H. 
fendant maintained his Libel, and averred that the Surplus of the Profit 
were to go to repair the Church, and the Reſidue to charitable Uſes Atſqu 
hoc, that the Surplus &t. was for the Uſe of the Plaintiff ; And upon Je. 
murrer it was objected that the Traverie was ill, becauſe that which 
Was traverſed was only an Inducement to the Plea, and Inducementz 
muſt not be traverſed, Fleming and Williams agreed that the Traverſ 
was good becaule it is the ſole Negative and the Point of the Libel, and 
no other Iſſue could be taken; And per tor. Cur. Judgment againſt the 
Plaintiff, 2 Bulſt. 20. Mich. 10 Jac. Auſtin v. Clifton. 
14. An Averment is in any [ſome] Caſe traverſable and iſſuable; For 
[45] it an Executor pleads that he has no Goods, nor ever had, whereas 
e ſhould have pleaded Plene Adminiſtravit, and So Nothing in his 
Hands; Per Doderidge J. And Mann the Secondary affirmed it with 
other Caſes. Brownl. 225. Paſch. 41 Jac. in Caſe of Miles v. Jones, 
15. Circumſtances are not traverſable. 5 
16. As, where it was made to the Date of a Bond, it was not material; 
For a Deed bearing an Impoſſible Date is good enough; per Crew Ch. |, 
Lat. 61. Paſch. 1 Car. in Caſe of the Biſhop of Norwich v. Cornwallis. 
7 2 75. 17. So where in Covenant the Plaintiff declared on Indenture of Core- 
S. Q. ac . nant, that a Ship ſhould ſail with the next fair Wind ; and that the Ma- 
for che Voy⸗ chant ſhould pay ſo much for Freight, the Defendant traverſed Ab/que bu, 
is the that the Ship did ſail with the next fair Wind, And upon Demurrer Crew 
Sabſtance of Ch. J. Doderidge and Jones J. held the Traverſe ill ; for Crew faid a 
the Core. Circumſtance cannot be traverſed, and Wind is alterable. Poph. 161, 
—7 op Paſch. 2 Car. B. R. Conſtable v. Clobery. | 


ing with the | 

— Wind, which is uncertain every Hour. 8. C. Palm. 397. held accordingly.— Lat. 12 
and 49. S. C. and the Traverſe held ill. —— 8. C. cited Arg. Hard. 69. in Caſe of the Protector . 
Holt. | | "RY | : 


» 
* 


18. But when the Party will allege the Circumſtances and need not, there 
this is traverſable ; quod nota. Br. Traverſe, per &. pl. 179. cites 
4H. J. 9. | | 

The Court 19. A Falſe Return to a Writ of Reſtitution is not trayerſable; but 

denied a the Plaintiff is put to his Action on the Caſe. per Doderidge J. Lat. 124 

Sheriff's Re- Paſch. 2 Car. in Audley's Caſe. | | 


turn to be 
trayerſable, . f Po h6 $93 | 1 | ; 

as in Caſes of Devaſtavit returned upon a Fieri Facias, the Party cannot traverſe, but is put to his Ac- 
tion ſur Caſe, which is the Way the Law allows to Remedy the Party upon a falſe Return. Skin. 76. 
Mich. 34 Car. 2. B. R. in the Lord Grey's Caſe: | 


Ld. Raym. 20. A Man ſhall never traverſe a Matter alleged out of Time; Agr 
Py 88. p. per Cur. 2 Salk. 628. pl. 2. Mich. 10 W. 3. B. R. Pul len v. Benſon. 


As where in Debt on Bond the Plaintiff expreſsly avers that the Defendant cas of full Age when bt delivered | 
the Bond, yet the Defendant may __ nfancy and ſhall not traverſe Boker 0 7 Age, and that 
for this Reaſon, becauſe it was alleged out of Time. Per Holt Ch. J. : 


4 . 


ö 


21. Matter 


« 
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Traverſe. 
21. Matter immaterially alleged is not traverſable; Apreed per Cur. 
2 Salk. 628. pl. 2. Mich. 10 W. 3. B. R. in Caſe of Pullen v. Benſon. 
:2. A Record may be pleaded by Way of Inducement, which is not gee pl. 28, 
raverſable, and thereto Nul tiel Record is no Plea. So if Record of an 
Inferior Court be pleaded, it is not traverſable, becauſe not a good Plea ; 
per Holt. 12 Mod. 351. Paſch. 12 W. 3. B. R. in Caſe of Creamer v. 
ickett. | 3 RR > 
a 23. There is a Diverſity berween a Fine and an Amerciament; if a 
Fine be impoſed it is not traverſable, but Amerciament is. 12 Mod. 391. 
Paſch. 12 W. 3. B. R. in Caſe oß Dr. Grenville v. College of Phyſicians. 
24. Where H. ads as a Fuage, his Act is not traverſable ; Other- 
wiſe of a Conftable or Officer committing for the Peace. 1 Salk. 397. 
Trin. 12 W. 3. B. R. Groenvelt v. Burwell. | | | 
25. Fraud is traverſable. See 12 Mod. 528. Trin. 13 W. z. B. R. The keep- 
Parker v. Atfield.— See Lat. 111. Beaumonr's Caſe. ing Judg- 


| ments on 
by Fraud muſt be travers'd, and whether are paid or not, is but Evidence. Keb. 762. pl: 
2g Tala 16 Car. 2. Woodley v. Haydon: "uy ? | 2 0 


26. A Man's being the King's Creditor in a Quo Minus is traverſable, if 
the Party comes in due Time to do it; Per Holt Ch. J. 12 Mod. 535. 
Trin. 13 W. 3. B. R. Wilbraham v. Lownds. | 

27. Whatever is neceſſarily underſtood, intended, and implied in aPlea, may 6 Mod. 158, 
as well be travers'd as what is expreſs d. 2 Salk. 629. pl. 6. Paſch. 3 1 = and 


Ann, in Caſe of Gilbert v. Parker. 8. P and C. 


cited Arg. 10 Mod. 302. in Caſe of Muſton v. Vateman. 


28. Matters of Record are not traverſable. 2 Salk: $21, pl. 22. Paſch. 2 Ld. Raym; 
Ann. B. R. Fanſhaw v. Morriſon. | = Ts. 


As in Debt, the Plaintiff declared on a Judgment obtained 1ſt May &c. before the Mayor and 
Bailiff of Norwich, at a Court then held there according to the Cuſtom &c. the Defendant pleaded that 
the Court there held according to the Cuſtom, is beld before the Mayor; and travers d that the Plaintiff ob- 
tained g Judgment at the Court held iſt May before the Mayor and Bailiff ; and upon a Demurrer it 
was objected that the Plea was ill, becauſe the Defendant had travers'd Matter of Record, which is 
not to be tried by a E this was adjudged ill upon a Demurrer, but it had been otherwiſe after 
a Verdict. Lev. 193. Mich. 18 Car. 2. B. R. Dring v. Reſpaſs. + | 


29. What is ſet forth only by Way of Recital, may be travers'd ; for the 
Pleas of Non Afſump/it and Now eft Fact um are both of them Pleas which 
traverſe Matters in thoſe reſpective Actions that are pleaded by Way of 
7 Per Parker Ch. J. 10 Mod. 191. Mich. 12 Ann. B. K Seſtern 
V, CI "ſl 4 | * 5 


* N * 4.* „ 
—— # a a — N 3 r W —_ ; dC Lo at. a... 
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bat Caſes.” Abatement, Entry, or Gift in Tail. 


I, þ Aſliſe; the Tenant pleaded Bar that his Father was ſeiſed in Fee, 
and by Proteſtation died” ſeiſed, and be entered as Heir, and gave Co- 
bur; and the Plaintiff ſaid that . N. was ſeiſed in Fee, and infeoff*d him, 

' which he was ſeiſed till by the Pefendanr diſſeiſed; to which the Tenant a 
ad that his Father was ſeiſed, and by Proteſtation died ſeiſed, aud after F. 
N. abated and infeoff*d the Plaintiff, upon whom the Tenant as Son and Heir 
tltered, and was ſeiſed, till by the Plaintiff diſſeiſed, upon whom D. en- 
tered, upon whom the Tenant re-enter d; and the Plaintiff ſaid that the Fa- 

'ber of the Tenant infeaff*d the ſaid F. N. who infeoff d the Plaintiff as 
above &c. abſque hoc that F. NM. entered after the Death of the Father 
| i the 
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the Tenant ; and the Tenant ſaid that he enter d as above &c. and ſo to I 
ſue, and found for the Plaintiff. And per Forſcu, The Iſſue is Jeofail ; 
for the Traverſe is to no Purpoſe; the Reaſon ſeems to be inaſmuch as he 
ought to have traverſed the Abatement, and not the Entry; Quere for ad. 
Jornatur. Br. Repleader, pl. 25. cites 3) H. 6. 5. 
Br. Plead- 2. Entry; the Tenant intitled himſelf by Gift in Tail made by 7. 1, þj, 
ings, pl. 56. Anceſtor &c. the Demandant made Title, becauſe W. was ſeiſed and gave in 
___ C. Tail to the Father and Mother of the Demandant; the Father died, the My. 
Max. 113. her ſurvived him, and died ſeiſed, and the ſaid Z. abated and gave in Jai 
cap. 5. cites 20 the Anceſtor of the Tenant upon whom the Demandant re enter d, there 
8. C Per Priſot clearly, The Tenant may maintain his Bar, and traverſe the 
Abatement, and ſhall not be compelFd to traverſe the Gift in Tail to 
2 Anceſtor of the Demandant. Br. Traverſe per &c. pl. 159. cites 39 
H. 6. 18. 


Traverſe. 


. 


1 4s . K 3 - 7 1 TS. 


(R) Abatement, or Dying ſeiſed &c. 


1. IN Treſpaſs the Abatement is not material, nor to the Purpoſe; but 
where he who pleads it intitles himſelf by him who died 25 there 
it is material and anſwerable for the moſt Part, and other wiſe not; Per 
Cur. Br. Traverſe per &c. pl. 163. cites 39 H. 6 26, 27. | 
But other- 2. Treſpaſs upon 5 R. 2. the Defendant pleaded Feoffment of J. N. and 
re 2 175 gave Colour to the Plaintiff; and the Plaintiff ſaid that L. was ſeiſed, and 
Mortar. died ſerſed, and after F. N. abated and infeoff*d the Defendant, and [that] 
ceftor, Ayel, one H. as Couſin and Heir of L. and thew'd how, entered andinfeoff'd the 
Sage, md Plaintiff, who ws ſafes. quoaſyne Sc. Cateaby taid, itt ay 
o wy thing had S. was ſeiſed, and infeoff'd L. and F. and after L. died, and 
Dying feifed J. Jurvived, and was ſole ſeiſed, and infeoff*d the Defendamt as abny, 
in M vit and ablque hoc that F. abated ; and the Traverſe of the Abatement was not 
Declaration; held good; for it is confeſs'd and avoided, by which the Party relin- 
for chereit quiſh'd the Traverſe, and held him to the.reft ; But per Markham, Vel. 
e verton, and all of the Common Pleas, he ought to traverſe the ſole dying 
zenancy and ſciſed of L. tor it ſhall be intended that L died ſole ſeiſed by all ſuch 
Survivor Pleadings as above. Br. Traverſe per &c. pl. 205. cites 1 E. 4. 9. 


thit bout tra. ; 

verſing the Dying ſeiſed ; Per Markham Ch. J. The Cauſe ſeems to be, becauſe Mit is only Supjeſal, 
and ſo the Count or Declaration ought to be according to it; but where it is alleg'd in a Plea in Bar, 
Title, Replication, or other Pleading, there it ought an, travers d; Note the Diverlity ; by which he 
travers'd the ſole Dying ſeiſed;z quod nota, Br. Traverſe per &c. pl. 205. cites 1 E 4. 9. 


Heath? 3. Entry in Nature of Aſſiſe, the Tenant ſaid that E. was ſeiſed. in It, 
— des 4nd infeoff*d him, and gave Colour to the Plaintiff ; the Plaintiff ſaid ba 
S.C. before E. any thing had, T. was ſeiſed in Fee, and gave to F. an K. his Een 
in Tail, who died ſeiſed, and had Iſſue C. and the ſaid E. abated and in. 
feoff*d the Tenant, and the Iſue enter'd and infeoff*d the Demandant, wh 
das ſeiſed till by the Tenant diſſeiſed; the Tenant maintain d his Bar thut 
E. was ſeiſed &c. and infeoff*d the Tenant, abſque hoc rhat E, abated «(it 
the Death of F. and K. prout &c. and the Rejoinder was challenged, be. 
cauſe he ought to anſwer to the former Poſſeiſion. And by the Opinion 
of the Court, the Plea is good; for the Demandant avoided the Reiff 
made to the Tenant by the Abatement, and ſo the Abatement is travel able 
well enough. Quod nota, Br. 'Traverſe per &. pl. 202, tes 5 E. 
4.137. - | | * 
p 4 In Trelpals, the Defendant ſaid that D. was ſeiſed in Fs, and it- 
£0 


'd E. and the Defendant as Servant of E. did the Treſpaſs, and 8 
| | : 


Traverſe; 


Cour to the Plaintiff. Catesby replied, that a Jong Time before D. any 
thing had F. H. was ſeiſed, and had Iſſue two Daughters A. and K. Femes 
le Plaintiffs, and died ſeiſed, and D. abated and infeoff*d the ſaid E. 
ind the Plaintiffs in Right of their Wives enter'd, and were ſeiſed till the Treſ- 
paſs. Jenney ſaid, a long Time after the Death of the ſaid F. H N. D. 
was ſeiſed, and died ſciſed, and D. entered as Son and Heir of V. D. and 
infeeff*d E. as above. Per Littleton, This is no Plea ; for it may and 
with [the Allegation] that W. D. died ſeiſed after the Death of J. H. and 
ver D. ſhall not have thereof Advantage; for it D. abated after the Death 
f J. H. and infeoff d W. his Father, and W. died ſeiſed and P. enter d, 
the Entry of the Parties is lawful, becauſe D. rhe Abator infeoff d his 
Father, of which Deſcent to himſelf he ſhall not take Advantage. And tor. 
Cur, accordingly, by which ſenney ſaid that after the Death of F. H. 
/. Father of D. died ſeiſed &c. as above, abſque hoc that D. abated 
after the Death of F. H. and before the Death of M. his Father. Catesby 
aid theſe Words, Before the Death of his Father, is more than is al- 
gd, therefore you ought to traverſe the Abatement generally; And yer 
by che Opinion of the Court the "Traverſe of Jenny is good, by which 
Catesby maintained his Replication as above, abſque hoc that V. D. died 
ed of the ſame Land. And this was held a good Plea per tor. Cur. 
quod nota, one Sans ceo taken upon another Sans ceo, Br. Traverſe per 
Kc. pl. 109. cites 15 E. 4. 22. 

5. In Treſpaſs the Defendant pleaded Feoffment of one A. and gave C- Br. Titles, 
ur to the Plaintiff; and the Plaintiff ſaid that before A. any Thing had, pl 49. cites 
bis Father was ſeiſed, and died ſeiſed, and A. abated and infeoff*d the De- m 8 8 
fendant, and the Plaintiff entered and was ſeiſed, and the Defendant did ae 3. 
the Treſpaſs. And by all the Juſtices, the Detendant may maintain his cites 8. C. 
Bar, and traverſe the Abatement, or the Dying ſeiſed at his Pleaſure for 
it is the Title of the Plaintiff, and , the one Point or the other be falſe, the 
Title is not good. Br. Traverſe per &c. pl. 251. cites 18 E. 4. 1. & 26. 

6. In Treſpaſs upon the 8 H. 6. the Defendant ſaid that F. N. was Heath's 
ſuſed in Fee, and leaſed to the Defendant for one Year, and gave Colour to Max. 113. 
the Plaintitf; and the Plaintiff replied that A. was ſeiſed in Fee, and gave 85 * 
tv the Anceſtor 4 the Plaintiff in Tail who died ſeiſed; and the ſaid þ 2f > 22286 
aborted and made the Leaſe as in the Bar; and the Plaintiff entered and was 
ſeiſed till diſſeiſed by the Defendant, who did the Treſpaſs ; and the Defen- 
tant maintained his Bar, abſque hoc that F. N. abated, And by the Re- 
porter, this is no good Iſſue; for the Gift and the Dying ſeiſed is not 
denied, which tolls Entry. But contra upon Dying ſeiſed for Life and In- 
frilon, there the Intruſion may be travers'd; for the Dying ſeiſed for 
Lite does not toll Entry, and in Intruſion 2% Iutruſion is traverſable. 
br. Traverſe per &c. pl. 178. cites 3 H. J. J. 

7. In Treſpaſs Ubi ingreſſus non datur per Legem, the Defendant 
ſaid, that F. F. was ſeiſed in Fee, and leaſed to the Defendant for Life, and 
rave Colour to the Plaintiff And the Plaintiff ſhew*d Deſcent to him, and 
that F. F. abated and leaſed, upon whom he enter d, and was ſeiſed till the 
Treſpaſs. The Defendant ſaid, that the Father of F. S. after the Death 
by Anceſtor of the Plaintiff, was 7 and died ſeiſed; and the ſaid 
J. H. enter d and made the Leaſe, and did not traverſe the Abatement ; and 
good, per tot. Cur, except Davers, without Traverſe ; for Traverſe will 
valve the Matter in Law; that is to ſay, if J. S. abared, and infeoff'd his 
Father who died ſeiſed, and J. S. is Heir to him, if he ſhall be in by 
Deſcent, or only as Abator, becauſe he is Party to the Tort, Br, Tra- 

'erſe, per &c. pl. 184. cites 5 H. J. 6. | 8 
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See (C) (S) Of the Conveyance. 


10 HE meſne Conveyance may be traverſed, as Ne leſſa pas in Writ 
of Entry in Con/imili Caſu, viz. that he who is ſuppoſed to le: 
to the Tenant tor Lite, did not leaſe to him Prout &c. Br 
per &c. pl. 343. cites ) E. 3. 54. and Fitzh. Brief, 947. 
Heath's 2. In Ouare Impedit by the King, who made Title by the Heir in hi; 
Max 121. Ward, becauſe F. S. was ſciſed of 4 Acres of Land in D. with the Adoom. 
1 Dan ſon appendant and preſented, and it deſcended to the Heir as Son of M. Hon ;f 
TY M. Son of MH. Son of the ſaid F. S. There it is no Plea, that no ſuch N. 
in rerum Natura ; tor W. is in the meſne Conveyance, which is not traverſa. 
ble. Br. 'Traverle, per &c. pl. 353. cites 43 E. 3. 3. 
3. Treſpaſs of beating his Servant, the Diendan ſaid, that it was hi; 
Servant, and not the Servant of the Plaintiff ; and the others econtra. 
And ſo ſee the meſne Conveyance traverſed here, and yet it amounts tg 
Not Guilty ; quod nota. Br. Treſpaſs, pl. 13. cites 3 H. 6. 54. 
The Defen- 4. Debt for Salary by one, who was retain'd in Hasbandry, the Defer. 
Cant 45 Os dant ſaid, that he did not retain him in Husbandry ; and a good Plea, to 
— = -.; traverſe the Contract, or the meſne Conveyance, where he cannot watt 
permitte : . 5 
to traverſe his Law ; quod nota, per Cur. and here he cannot wage his Law. Bt 
the meſne 'Traverſe, per &c. pl. 160. cites 38 H. 6. 22. 


Conveyance 


where he may wage his Law, unleſs in Special Caſes. Br. Ley Gager, pl. 94. cites 21 E. 4. 5; 


; Traverſe, 


S. P. Br Iſ- F. Where a Man may wage his Law, he ſhall not be ſuffer d to tra; 


i 9 apr ed the meſne Conveyance. Br. Pleadings, pl. 119. cites 2 E. 4. 13. 


13 E. 4. 4 ——— But in every Action, «here Wager of Law lies not, the Conveyance to the Action being 
a Thing material, is traverſable ; per Gawdy J. Cro. E. 201. pl. 27. Mich. 32 & 33 Eliz. B. K. i 
Caſe of Smith v. Hitchcock. 


As wherea 6, When the Defendant intitles himſelf by a Gift, or the like, it ſþ4l 
Fore Lanny not be intended, that he has other Title than he himſelf claims, and ſo it is 


Deed, it is {ufficient to traverſe it. Br. Traverſe, per &c. pl. 200. cites 5 E 4 
ſufficient to 133. 
ſay that No- 


thing paſs d by the Deed J and yet it may be that he was infeoff d without Deed; but the Court ſhall not 
intend his Title to be other than he himſelf ſhews. Quod nota, Br. ibid. 


So in Appeal . In Replevin the Defendant challeng'd F. S. becauſe he was Couſin to 
he 70. a Nun of the Houſe, who avow'd, and ſhew'd How he was Couſin; and it 
of her Huſ. Was ſaid, that the Conveyance is not traverſable, but if he was Coujin o 


band, the t. Br. Traverſe, per &c. pl. 344. cites 7 E. 4. 4. 5. 

' Defendant 

pleaded Not Guilty. The Plaintiff pray'd Preceſs to the Coroners, becauſe be is Couſin to the Feme of the Ne. 
riff. And per Yelverton, in this Action the Party ſhall not have Traverſe to the Gomveyance of the Gi 
nage, but to the Coſinage itſelt, if ſbe be Conf or not by any Way + for this is not like to Action Aunceſ- 
trell, where be makes himſelf Couſin and Heir &c. Quære. Br. Traverſe, per &c. pl. 123. ts 9 
E. 4.6. Heath's Max. 121. cap. 5. cites S. C. 


So it isof a 8. So where a Furor is challeng'd becauſe he holds 2 Acres of the Party, 
Cee mis it ſhall not be traverſed How he holds of him, but if he holds of bim or un, 
no Matter if | : 

he was God- Br. Traverſe, per &c. pl. 344. cites ) E. 4. 4. 5. 


father to a 


Son, or to a Daughter, nor to what Daughter. Br. Traverſe, per &c. pl. 344 cites 7 E. 4 
4. 5. 


Br. Re- 9. Where a Releaſe and ſeveral meſne Conveyances are alleged again 4 
pleader, pl. Pyaintiſt, or him by whom he claims, the Releaſe ſhall te traver Fn H 


— wt. 


— — 


— 
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. 


a not the meſne Conveyance; for the Defendant has Poſſeſſion, and 24. cites 
"herefore the Plaintiff ought to make good Title, becauſe he demands the S. C 
Puſſe/ſion. Br. Traverſe, per &c. pl. 116. cites 15 H. J. 2, 3. 

10. But, per Fineux & Keble, where ſeveral Conveyances are alleg'd in Br. Re- 


dne Title, or in one Replication, which are on the Part of the Plaintiff, Pleader, pl. 


here the Defendant may traverſe which of them he pleaſes, and may tra- 33 


verſe any of the meſne Conveyances. Br. Traverſe, per &c. pl. 116. cites Heath's 
15 H. 7. 2. 3. Max. 119. 

| | Cap. 5, Cites 
c Br. Double Plea, pl. 143. cites S. C. ntra where it is in a Bar, and ſo ſee a Diffe- 
rence between Bar and Title or Replication; and no Difference is taken there as to thoſe Pleadings, be 
hey in Aſſire or in Treſpaſs. _ nota. Br. Traverſe, per &c. _ 116. cites 15 H. 7. 2, 3,-——Þr. 
Repleader, pl. 24. cites 8. C. — Br. Double Plea, pl. 143. cites S. C. 


= 


11. The Defendant may traverſe any Part of the Plaintiff”s Convey- 
;nce of his Action, and not be forced to the General Iſſue. Brown's 
Anal. 10. 

12. Where the Conveyance to the Action is that which doth entitle the 
Plaintiff to the Action, it may well be traverſed, if the Defendant cannot 
waze his Lat; otherwiſe where he may wage his Law. Per Gawdy J. 
Cro. E. 169, Mich. 32 Eliz. B. R. in Caſe ot Kinnerſly v. Cooper. - 
Cites 8 H. 6. 5. 22 Ed. 4. 29. 7 Ed. 3. 54. 31 H. 6. 10. 26 H. 8. Br. 
Traverſe, 5 H. J. 3. 

13, When both Parties claim by one and the ſame Perſon, there always 
the meſne Conveyance is traverſable. Cro. E. 198. pl. 46. Mich. 42 
Eliz. C. B. in Caſe of Fawkner v. Powel. 

14 In Treſpaſs Vi & Armis for cancelling a Deed, and fer forth, that 

S. the Defendant being ſeiſed of Land in Fee, infeoff d A. and his 

urs with Warranty, reſerving Rent with Clauſe of Diſtreſs ; and after- 
wards by Deed bargain'd and ſold the Rent to the Plaintiff, who caſually 
it the ſaid Deed, and the Defendant found and cancelld it; but did not 
expreſs/y ſhew that he was, at any Time before the Action brought, 75 
cd of this Deed, but only by Implication argumentatively. e 
DYendant traverſed the Bargain and Sale of the Rent. It was inſiſted 
lor the Plaintiff, rhat this is only Matter of Conveyance to his Action, 
and ſo not traverſable. But it was anſwer'd, that the Plaintiff by 
en ing his Title gives the Defendant Advantage to traverſe it. And 
per tor, Cur. clearly the Grant is not traverſable in this Caſe ; and fo 


the Traverſe is not good. Bulſt. 214. Trin. 10 Jac. Suckheld v. 
Conſtable. | 


ee. tt. 4 . ”" S200 


6 Deſcent, or Gift in Tail. 


N Formedon the Gift only is traverſable, and not the Deſcents. Br. 
Double Plea, pl. 16. cites 33 H. 6. 32. 
2. It a Man conveys to himſelf Deſcent of Eſtate Tail, it is ſufficient to As in Treſ- 
traverſe the Gift, without anſwering to the Deſcent; quod fuit conceſ- paſs the Pe- 


lum, Br. Traverſe per &c. pl. 210. cites 2 E. 4. 15. 2 200 


1 Franktene- 

met, the Plaintiff ſaid that before that the Defendant any thing had I". was ſeiſed in Ne, and leas'd to S. 

Jor Term of Lite, the Remainder to the Father of the Plaintiff in Tail, and after S. ſurrendered &c. by 

ob &c. ſeiſed in Tail &c. and died ſeiſed, and the Land deſcended to the Plaintiff as Sen and Heir, and 
© entered, and <vas ſeiſed in Tail, and after leaſed to N. at Will, abo infeoff d the Defendant for Life, and 

thy Plaintiff enter'd; the Defendant ſaid that before W. leaſed for Life, the Remainder over, he infeoff d L. in 
**, and contrary to bis axon Feeffment ouſted him, and made the ſaid Leaſe ; and after the ſaid L. before the 
"render, and in the Life of the Father ouſted the Tenant for Life, and infeoff d us, by which &c. And a good 
5 per Cur. by which the other ſaid that L. ouſted 8. Tenant for Term of Life {in the Life] of the 
aher in the Manor &c. and the others econtra. Br. Confeſs and Avoid, pl. 42. cires 8. C.— Br, 
IC, pl. 148. cites 8. C. Brooke ſays, And therefore ſee that Tail and Deſcent is not double. 


(U) Diſſe/in 
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(U) Diſſeiſin or Conveyante, as Releaſe &c. 


Br. Confeld 1. HERE the Diſeiſin is the Effect of the Bar, it bught to be tri. 
and Avoid, vers'd by the Plaintiff; but where it is only Colour for the Plain 

|. = cites tiff to bring his Action, there the other Matter, which is the Effet ; th 
1 1 Bar, ſhall be travers d, and not the Diſſeiſin. Br. Traverſe per & 


As in Treſ- . 
paſs the * pl. 232. cites 10 E. 4. 7. 

endant ſai | 
* * ſeiſed till by B. diſſeiſed, which B. was ſeiſed till by the Plaintiff diſſeiſed, upon whom the He. 
fendant at the Time of the T1 reſpaſs enter d; to which the Plaintiff ſaid that before the Deſendant or h an 
thing had, I was ſeiſed, and leaſed to the Plaintiff for Term of Life, by which he «vas ſeiſed till by the Fel 
fendant diſſeiſed, and after B. dijjeiſed the Defendant, and the Plaintiff entered, and was ſeiſed, till the H.. 


fendant did the Treſpaſs ; and it was mov d if he ought to traverſe the Diſſeiſin, and the Defendant jm. 
parl'd. Br. Confeſs and Avoid, pl. 46. cites 10 E. 4. 5.8, 


. 


a” — — * — 


ny 
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2. In Aſſiſe, the Tenant ſaid that F. B. was ſeiſed and diſſeiſed by W. 1 
whom T. B. made a Releaſe, and contrary to his own Deed diſſeiſed W. and 
infeoff*d 5 Perſons, who infeoff d the Plaintiff upon whom M. re-enter d, whiſ 
Eſtate the Tenant has; and the Flaintiff for Title ſaid that Z. B. was ſeiſed 
and infeoff*d the 5 Perſons who infeoff d the Plaintiff who was ſeiſed, till h 
the Tenant and the others diſſeiſed, abſque hoc that T. B. diſſeiſed I. And 
per Priſot and Pole, This is not traverſable; for it is only a Convey. 
ance ; and becauſe the Plaintiff claims by the ſame Perſon by whom the 
Defendant claims, whoſe Title is bound by the Releaſe, theretore he 
ſhall traverſe the Releaſe; and ſo he did at laſt. Br. Traverſe per &c. 
pl. 317. cites 30 H. 6.7. | 
3. In Ejectment the Detendant pleaded, That before B. the Leſſor of the 
Plaintiſſ had any Thing &c. A. the Father of the Leſſor of the Plaintiff was 
ſeiſed in Fee, and let to the Defendant for Life, and died ſeiſed of the Rewr- 
fron, which deſcended to B. who entered and diſſeiſed the Defenaant, and let 
to the Plaintiff, The Plaintiff ſays that A. was ſeiſed in Fee, and died 
ſeiſed ; and it deſcended to B. who entered and leaſed to the Plainiſf 
&c. and traverſes ab/que hoc, that A. leas'd to the Defendant prout &c. 
And it was thereupon demurr'd, becauſe he traverſes the Diſſeiſin, and 
not the Leaſe, which is but a Conveyance. Bur atter Argument it was 
adjudged tor the Plaintiff that the 'Traverſe was good, and that he might 
traverſe the one or other at his Election; for when both Parties make 
their Conveyance from one and the ſame Perſon, there always the mean 
Conveyance is traverſable; Wherefore it was adjudged accordingly. 
= Eliz. 798. pl. 46. Mich. 42 Eliz. in C. B. Fawkner v. Powel, cites 
4 H. J. 9. 
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(W) Diſſeiſin or Deſcent. 


I. Ebt for Rent reſerved upon a Leaſe for Years ; the Defendant pleaded 
that before the Plaintiff any Thing had in the Lands &c. one }- K 

was ſeiſed, and died ſeiſed, and his Heir entered, and the Plaintiff entered 
upon him and diſſeiſed him, and made this Leaſe, and before the Rent-d4) 
the Son entered; the Plaintiff by Proteſtation ſaid that F. F. was not ſeiſed, 
nor died ſeiſed, and pro Placito that he did not diſſeiſe the Son. The De- 
ſendant demurr'd, the Queſtion was whether Diſcent or Diſſeiſin as 
traverſable And adjudged that the Diſſeiſin was. Moor 339. pl. 703. 
Paſch. 39 Eliz. Banitter v. Lilley. 


n 
4 | 2.1 
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— — 
Traverſe. 
In Treſ paſs and Ejectment; the Defendant pleads that the Plaintiff did 
aſſeiſe F. &. of the Land, and then made a Leaſe of it to him, and that 
jurwards the Land did deſcend to the Plaintiff. The Plaintiff replies that 
j, was ſciſed of the Lands, and traverſed the Diſſeiſſn ſuppoſed to be made 
0 J. S. And to this the Defendant demurs, and for Cauſe ſhews that he 
opht to have travers d the Deſcent, and not the Diſſeiſin. But Roll 
Ch. J. ſaid, That the traverſing of the Piſſeiſin makes an End of all, and 
therefore it is well taken, as being the moſt material Mat ter, altho' the 
Deſcent might have well enough been cravers'd ; and therefore ler the 
plaintiff have judgment Niſi. Sty. 344 Mich. 1652. Wood v. Hol- 


land. 


* 


—_ 


(X) Diſſes, or Dying ſeiſed. 


IN Treſpaſs, if the Defendant ſays that His Franktenement, and the Heath's | 
Plaimiff ſays that his Father was ſeiſed, and died ſeiſed, and he en- Max. 115. 
tered and was ſeiſed, and diſſeiſed by the Defendant upon whom he entered, 85 cites 
and the Treſpaſs meſne &c. in this Action the Diſſeiſin ſhall be travers'd, 8. C cited 
and not the Dying ſeiſed. Br. Traverſe per &. pl. 359. cites 30 H. 6. Arg. Hurr. 
„ and Fitzh. Treſpaſs 68. lag Trin. 


9 Car. in 


Caſe of Edwards v. Laurence. 


2. Contra in Aſjiſe. Br. Traverſe per &c. pl. 359. cites 30 H. 6. J. Heath's 
and Firzh. Treſpaſs 68. 3 17. 
$.C.—Hutr. 124. in the Caſe of Edwards v. Laurence, Arg. cites 33 H. 6. 59. that Wangford put 
this Caſe ; in Aſſiſe, if rhe Defendant plead that his Father was ſeiſed, and died ſeiſed, and gives Co- 
Jour to the Plaintiff, the Plaintiff ought to traverſe the dying ſeiſed, and not the Poſſeſſion of the Fa- 
ther, which is the Cauſe of the dying ſeiſed. 


—— —— 


(Y) Dying ſeiſed, or Deſcent. See LI. 


„ L' in Nature of Aſjiſe, the Tenant intitled himſelf by dying ſeiſed 
I of R. F. Dad FAR After the dying ſeiſed of . K. f 
was ſeiſed in F ce, and died ſciſed, and the Land deſcended to the Plaintiff as 
ya and Heir &c. and thew*'d how Coulin, by which he entered, and 
vas ſeiſed and difleiſed. Arderne ſaid R. was ſeiſed as above, and died 
leifed, and the Land deſcended to K. who entered, and leaſed to the 
laid J. tor Term of Lite, of which Eſtate he died ſeiſed, and K. entered 
and died, and the Land deſcended to C. who infeoff'd us abſque hoc 
that J. died ſeiſed in Fee, & tic ad Patriam. Br. Traverſe per &c. pl. 
98. cires 22 H. 6. 23. | | 
2. In Treſpaſs the Defendant ſaid that his Father was ſeiſed in Fee, and 
died ſeiſed, and be as Heir entered, and gave Colour; the Plaintiff ſaid that 
before the Father any Thing had, he himſelf was ſciſed in Fee, aud gave tothe 
Father and his Feme in 7 ail, and after the Father died without Iſſue, and 
ite Feme held in, and after ſbe died, abſque hoc that the Father died ſeiſed 
pour & c. Per Fairfax, This is not a good Plea, by which he ſaid ab/que 
lac that the Fat ber died ſole ſeiſed prout &c. and ſo it was accepted; bur ic 
yp that he may have Traverſe ab/que hoc that the Father died * iu 
eh brout &c. Quære; for per Fairfax, dying ſeiſed in Tail tolls the 
„ | T5, Entry, 


— — — 


Nr Emu... . 


hy * rn 
c GC AE aa. 


d 


- 


® * 


362 


Traverſe. 


A 12 * 
— — 


— 


Heath's 
Max. 112. 
cites S. C. 


Heath's 
Max 112. 
cap. 5. cites 
S. C. 


S. C. cited 
Win. 13.11 
Caſe of Sir 
George Sa- 
vil v. Thorn- 
ron. 


and he is Couſin and Heir to him, viz. Son of M. Sifter of F. 


. * x , 6 x — 
Entry, but not as here where he dies without Iſſue of his Body ; 1 
then there is no Deſcent. Br. Traverſe per &c. pl 23 
65, Cor &l 1 f | 

4. 3. Treſpaſs upon the 8 H. 6. the Defendant ſaid that T. was faiſed ang 
died ſeiſed, and the Land deſcended to him as Son and Heir, and þ, entered 
&c. and the Plaintiff ſaid that T. was ſeiſed, and married K. and ha1 I 
the Plaintiff, and died ſeiſed, and the Land deſcended tothe Plaintiff &c 16. 
{que hoc that it deſcended to t he 8 &c. 95 * it this be a _ 
litue &c. Br. Traverſe per &c. pl. 132. cites 21 H. J. 31, 

4} Trex” M. the Defendant ſhew'd Seifin in Fee in F. M. who gays 
in Tail to V. N. and conveyed by B ler, and gave Colonr to the Plaintit 
by the Donor, the Plaintiff (aid that 7. himſelf in the Conveyance of th 
Thi] infeoff*d W. who infeoff*d the Plaintiff, who was ſeiſed till the Treſpaſs 
abſque hoc that the Land deſcended to the Defendant modo & forma, and dil 
not deny the dying ſeiſed of the Father of the Defendant alleg d in the Bar. 
And therefore by the Juſtices the Plea is not good; tor he cannot tra. 
verſe the Deſcent but the Dying ſeiſed; tor where the Dying ſeiſed is mt 
denied, there it ſhall be intended that the Land deſcended to the Heir 5 Quod 
nota. Br. 'Traverie per &c. pl. 114. cites 14 H. 8. 23, 2 

5. In Treſpaſs, the Defendant ſaid that F. was ſeiſed, and died ſeiſed, 


which h 
entered, and gave Colour to the Plaintift ; and the Plaintiff ſaid tha þ 


had a Daughter named E. and conveyed to himſelf by E. and ſo he was ſei 
till the Detendant did the Treſpaſs. And mL Plea by 1 (ne 
the Court, and by all except Shelley; tor the Dying ſeiſed is the Effect g 
the Bar, and therefore if F. had a Daughter the Bar is conſeſs d and 
avoided, and ſo he need not to take Traverſe abſque hoc that the Deen. 
dant is Cor/in and Heir; And fo note the Dying ſeiſed is traverſable, and 
not the Deſcent. Br. 'Traverſe per &c. pl. 1. cites 19 H. 8, 6. 

6. In Aſſiſe, the Defendant pleaded that . A. was ſeiſed in Fre, and died 
ſeiſed, and the Land deſcended to him, and gave Colour; and the Plaintiff 
ſaid that before that F. A. any Thing had, V. S. was ſeiſed in Fee, and in- 
feoff*d the ſaid F. A. and N. P. in Fee, and F. A. died, and M. P. ſurvived, 
and infeoff d the Plaintiff, who was ſeiſed till diſſeiſed by the Defendant, & 
hoc &c. and did not traverſe the Deſcent; tor the Dying ſeiſed is the H. 
fett, and traverſable only, and nor the Deſcenr, and * Dying ſeiſed 
here is confeſs'd and avoided by the Fointenancy ; and the Defendant ſaid 
that F. G. was ſeiſed, and infeoff*d the ſaid F. A. in Fee, who was ſeiſed, 
and died ſeiſed, and all as in the Bar, abſque hoc that the aforeſaid . A. at 
the Time of his Death, held jointly with the aforeſaid W. P. & hoc &c. And 
fo ſee the Foint-tenure put in Iſſue, and not if N. S. infeoff”d them jointly, or 

not. Br. Traverſe per &c. pl. 6. cites 2) H. 8. 22. ; 

7. In Treſpaſs the Defendant conveyed by 6 Deſcents in Tail; the Plain- 
tiff confeſs d the Entail, and conveyed a Feoffment to him oy Heir of the 
Donee, which was a Diſcontinuance, and travers'd the Dying ſeiſed mo 
ſame Fecſfor. This was held ill, and that he ſhould have travers the 
very laſt Deſcent; for otherwiſe it may be intended that one of rhe 
Meſue Deſcents came to the Land, and thereof died ſeiſed, and fo the 
next Heir remitted. And at length, by Advice of the Court, the Plan- 
tiff confeſ d the Tail, and took all the Dyings ſeiſed, except the laſt, by Pre 
te/tation, and for Plea that he which is ſuppoſed to be laſt &. inleoff d 
the Anceſtor of the Plaintiff, from whom it deſcended to him, 4b/qw 
hoc that the laſt Anceſtor of the Defendant died ſeiſed Modo & Forma &c. 
and altho' the Feoftment be falſe, yet the Defendant ought rg maintain 
his farſt Saying, and if it be falſe he will be trick d. B. 107. pl. 25, 


266. Cites 21 x 


Mich. 1 & 2 P. & M. Vivion v. St. Aubin. 


8. In Eject ment (uppoſing a Demiſe by the Ld. C. the Defendant ſaid 
that before the Plaintiff or the Ld. C. 2 Thing had, one B. was feiſed in 
Fee, and infeoffed one Andrews who died ſejſed, and bus Sow leaſed 10 him, 
and that he was poſſeſſed till ouſted, and that rhe Son was diſſeiſed by 2 


Traverſe. 363 
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Jaid B. who after infeoffed the Ld C. who demiſed to the Plaintiff, upon 
whom the Detendanrt re-enter'd &c. the Plaintiff took a Proteftation to 
 Feoff ment, the dying ſeiſed, the Diſcent and the Demiſe, Prout, and for 
Plea ſays, that before the Ejectment B. infeoffed the Ld. C. who.demiſed to 
the Plaintiff, Abſque hoc quod B. diſſeiſed the Son But it was holden a 
oo0d Traverſe to the Dilieiſin, it being the chief Subſtance of the Bar; 
tor if B. was Diſſeiſor, this dettroys the Title of the Plaintiff who comes 
o the Land under the Diſſeiſin, which Title of che Plaintiff in Eject- 
ment muſt neceftarily be anſwered either by Matter in Fact or in Law, 
which confefles and avoids the Title or traverſes it; for a naked Colour 
in Ejectment 1s not ſufficient as it is in Aſſiſe or Treſpaſs &c. which 
comprehends no Title or Conveyance in Law, Writ or Court, as this 
Action does in both ſo that the Deſleiſin here ſhall be intended a Confeſ- 
ion and avoiding of the Title, and of Neceſſity it muſt be traverſed ; 

And g H. 6 it is a Maxim that a Piſſeiſin alleged in Bar or Replication 

is always traverſable; yet it may be the Feoftment of B. to Andrews, or 

the dying ſeiſed, are both traveriable at the Election of the Plaintiff, and 

given to him by the ſuperfluous Folly of the Defendant &c. D. 36 f. b. 

pl. 34. 366. pl. 35. Mich. 21 & 22 Eliz. Ld. Cromwell's Caſe, . 90 

9. The Avowant conveyed a Title to himſelf as: next Heir of. the Lord Bendl. 3 19, 
Pois, who died ſeiſed in Fee without Yue, and the Land deſcended to him; pl. a w- 
the Plaintiff conf efſed the dying ſeiſed, ul conveyed a Title to himſelf by 7 he * 7. 
Deviſe of the Ld. Potis Alſque hoc, that the Zand deſcended &c. And upon cited Arg. 
producing a Record of the Caſe of Mering Paſch. 14 H. 8. it was ad- Le. 310 pl. 
judged according to that Caſe, that the Traverſe was ill becauſe the Ti- „ Fon an 
tle of the Avowant was conſeſſed and avoided ;'and in ſuch Caſe there , 1 
ought not to be a Traverſe. D. 366. a. b. pl. 36, 39, Mich. 21 & 22 Eliz. but fays, 
Vernon's Caſe Alias, Fowler v. Clayton & 8 that if the 


1 Parties do 
not claim hy one and the ſame Perſon, or the dy ing ſeiſed be not confeſſed or avoided, there the Dy in 
ſeiſed ſhall be traverſed and nor the Deſcent. Heath's Max. 110. cap. 5. cites S. C. and ſo is 19 H. 
$. 60. But otherwiſe as it ſeems, if he had claim'd by Survivorſhip, or in Coparcenary. , 


10. In Covenant the PlaintilF ſer forth, that the Teſtator made a Leaſe Le. zog. pl. 
for Life rendering Rent, and deviſed the Revenſſon to his Wife and died; ſhe 221 aſCh. 
mrricd the Defendant, and the Husband and Wife fold the Rever/ion to B. 8 B. 8 
(r. for Life and the Rent to the Plaintiff, and covenanted that he ſhould quiet- Caſe is ar- 
jo it without any Diſturbance from any Perſon, claiming under the ſaid Fued, but 
5. G. who died ſeuſed of the Rever/ron, and the ſame deſcended to his Heir; 5 _ 
and the Breach aſſigned was, for that the Heir claimed the Rent by Reaſon - 12.7 bog 
he Grant of the Rever/ion to his Anceftor ; the Defendant pleaded the faid any 
Grant of the Reverſion to B. G. Abſque hb, that it deſcended to his Heir; Thing as 
and upon a general Demurrer this was held an ill Traverſe, becauſe he Por — h 
vught to have traverſed that B. G. died ſeiſed &c. for that is the Sub- Traci 


tance, and the Deſcent is only the Conſequence of the other. 3 Nels. D. 366. 
Abr. 343. pl. 1. cites Dyer, 366. 1 Leon. 309. Maidwell v. Andrews. ſeems to 


mean pl. 36. 


Vernon's Caſe, Alias, Fowler v. Clayton & al' which ſee at pl. 9 above, 


11. If the Eldeft. Brother pads Deſcent of Land to him in Borough 
»;/1/b, the youngeſt has no other Plea but to traverſe the Deſcent; per 
Haughton J. Palm. 32. Trin. 21 Jac. B. R. Sumner's Cale. 
12. 90 of Deviſee, it he makes a Title againſt the Heir he muſt tra- 
erle the Deſcent ; Per Doderidge J. And Lea Ch. J. ſaid, that it would 
cpugnant to ſay Verum eſt, that it deſcended Et pro placito; that the 
FI” devided. Palm. 372, 373. Trin, 21 Jac. B. R. in Sumner's 


<< 


OO OOTY rr F< n = ! — — 


we — 
* 


Fr ASS ak . ona. + 2, 


— — 
r 


* 
} 
Vs 
| 
4. 
, 
4 


= Traverſe 


» — 


See (L) pl 8. (Z) Dying ſeiſed, Or Gift in Fail 


But where a 1. JN Aſſiſe where the Tenant makes a good Bar, and the Plaimiff make 
. an pleads Title after by Gift in Tail, anũ dying ſeiſed, there the Giſt ſhall be 
0 traverſed, and not the dy ing ſeiſed; tor no dying ſeiſed can be * by Git: 
ing ſeiſed, in Tail without dying ſeiſed. Br. Traverſe per &c. pl. 12. cites 9 H. 6. 22 
there the | 
dying ſeiſed ſpall be traverſed, and not the Git; for a Mah may be ſeiſed in Fee by Piſſeiſin without Fees. 
ment; quod nota. Br. Traverſe per &c. 7 12. cites 9 H. 6. 22. | 

*All the Editions are as here, but the Year-Book is thus, (viz.) That he cannot die ſeiſed of Eſtate 
Tail, unleſs there was a Gift &c. 9 H. 6. 22. a pl. 17. | 


=> —— 2 


2. Treſpaſs upon the 8 H. 6. by J. N. againſt 2 Barons and their Fens 
and another ; the Defendant ſaid, that N. C. Grandfather of the Femes was 
ſeiſed in Fee and died ſeiſed, and the Land deſcended to M. as Son and Heir, 
who protęſtando died ſeiſed, and the Land deſcended to P. as Son and Heir of 

M. who died proteſtando ſeiſed without Iſſue, and the Land deſcended to the 
Femes as Siſters and Heirs, and gave Colour, and the Plaintiff ſaid that 
before N. C. any thing had, R. was ſeiſed in Fee and gave to the ſaid M. C. 
in Tail, who had Iſſue as in the Bar, and alſo had Ifiue the Plaintiff, aud 
died ſeiſed and all as in the Bar, and the Defendant maintain'd the Bar, 
- Abſque hoc, that the Donor gave in Tail Prout &c. and by the Reporter 
the Replication confeſſes and avoids the Bar without traverſing the dying 
ſeiſed; For now it, thall be intended that the Donee was ſeiſed in Fee after 
Diſcontinuance, and died ſeiſed; and then this is a Remitter But if it had 
been alleged that N. C. had been ſeiſed in Fee, and died by Pretęſtation ſeiſed, 
then the Seiſin in Fee ſhall be traverſed ; tor there is no other Thing to 

bi be traverſed; for there can be no Remitter without dying ſeiſed in Fact; 

1 and ſo note the Difference by him. Br. Traverſe per &c. 177. cites 

þ 3 H. 1. . 

bl Conf. 3. Treſpaſs by . C. agatuſt E. and S. his Feme upon the Statute of 

j . K. 2. hs ded tha N Grandfather of S. the Fa. of the Defendant 

1 pl. 64. cites was ſeiſed in Fee and died ſeiſed, and the Land deſcended to F. C. his Son 

S.C. as Son and Heir &c. who enter'd and was ſeiſed, and by Proteſtation died 
ſeiſed, and the Land deſcended to S. Feme of the Defendant as Daughter and 

Heir of the ſaid F. C by which E. and S. his Feme as Coulin and Heir ol 

the ſaid N. entered and gave Colour to the Plaintiff; the Plaintiff replied, 
that before N. any Thing had, Martin and others were ſeiſed in Fee, and gav 

the Land to the ſaid N. in Tail to the Heirs Males, and N. died ſeiſed Li 

ſuch Eftate, and had Iſſue the ſaid F. C. and the ſaid T. C. now Plaintif, 
and after F. C. died without Iſſue Male and had Iſſue S. Feme of the Dejen- 
dant, and the ſaid Z. C. Plaintiff, as Son and Heir Male of the ſaid NM. es. 
tered as Brother of F. C. Son of the ſaid N. and the Defendant maintained 
his Bar, and traverſed the Gift in Tail to the ſaid N. and the Iſſue found ji 
the Plaintiff, that they gave &c. And the beſt Opinion was, that it 18 J. 
fail, and that the Replication is not good, ' becauſe” where the Defendai 
alleges Seifin in Fee in N. and that he died ſeiſed ; the Plaintiff alleges Git 
in Tail to this ſame NM. and that he died ſeiſed of an Eftate Tail, and did ni 
traverſe the dying ſeiſed in Fee; for he cannot die ſeiſed in Fee and die 
ſeiſed in Tail, and ir cannot be intended by this Pleading chat he dif- 
continued and rerook in Fee and died ſeiſed, ſo that rhe Heir in Tail 
may be remitted ; for iho* he may be remitted, yer N. the Grandtatter 
died ſeiſed in Fee and not in Tail, and therefore the Heir is not con 
feſs'd nor avoided in Fact nor in Law ; and by all he ought to be col. 

feſſed and avoided in Fact or in Law, or traverſed. For a Man. /e n 

make Title at large in any Caſe unleſs in Aſfiſe ; Per Cur. Br. Traverſe per 


&c. pl. 185. cites 5 H. 5. 11. 12. | 
| pl. 195 L257 (Aa) Din 
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Traverſe. | 3 366 


(Aa) Dying ſeiſed, Or Meſne Comoeyatice 


N Aſſiſe the Tenant made Bar by a Stranger and gave Colour, the Br. N. C. 
| Plaintiff made Title by the ſame, by whom the Defendant made his pl. 408. cites 
Bur, viz. that J. F. was ſciſed and gave in Tail to his Father who infeoffed 5 — 
V. M who infeoffed the Tenant, upon whom A. B. enter d and infeoffed the Mit 120 
Grandfather of the Plaintiff, whoſe Heir he is in Fee, who died ſeiſed, and cap. 5. cies 
e Land deſcended to the Plaintiff, and fo he was in in his Remitter until S. C. 
dy the Defendant diſſeiſed, and in Truth A. B. never enter d nor never in- 
uffed the Grandfather ; and yet it was held clearly, that the 'Tenant in 
his Bar to the Title cannot traverſe the Feoff ment of A. B. but ought to tra- 
verſe the dying ſeiſed of the Grandfather of the Plaintiff which remitted 
him; for this binds rhe Entry of the Tenant, and is the moſt notable 
Thing in the Title; quod nota. Br, Traverſe per &c. pl. 154. cites 4 E. 
6 Cocks v. Green. | | 

2. Scire Facias upon a Recognizance in Chancery, iſſued out of the Mod. 29. 
Perry Bag againſt he Tenants of Yarway ; the Sherift returned Scire —_., 
Fuci againſt ſeveral, two of whom pleaded in Bar, that Tarway and F. F. but S. P. 
were jointly enfeoffed, and ſeiſed in Fee, and ſogſeiſed the ſaid Tarway died does not ap- 
Abſaue hoe, that he was ſole ſeiſed at the Time of the Recgnizance atknows- pear. 
kiged, The Plaintiff replied, and confeſſed that Tarway and F. F. were Ces. 283. 
juntly enfeoffed, but that they being ſo ſeiſed, did by 8 br and Sale en- 5 P. goes 
roll'd &c. convey a Moiety of the Lands to the ſaid 2 Defendants in Fee, not appear: 
and traverſed that Yarway died ſeiſed Modo & Forma. Exception was ta- 
ken to the Traverſe, becauſe when it was ſhewn that Yarway and J. S. 436, = 
had made a Bargain and Sale in Fee, this had ſufficiently confeſſed and ,, Dew. 
avoided the dying ſeiſed, ages by the Detendants, and then the Plain- tion was ta- 
tiff ought not to traverſe the dying ſeiſed alſo ; For rho” the Conuſor had ken to the 
died jointly ſeiſed with J. S. yer by the Bargain and Sale a Moiety of 13 
the faid Lands was liable to the Execution, notwithſtanding they ſhould tion, Which 
have a Reconveyance, or that they had diſſeiſed the Purchaſor, and af- could nor 
terwards Varway had died ſeiſed, and J. S. had ſurvived ; and ſo the well be an- 


yp f 22 0 - - ſwered, and 
ching ſeiſed in this Caſe not material nor rraverſable ; and of this Opi- Were. 


non were the Court. 2 Saund. 23, 24. 28. Hill. 21 & 22 Car. 2. Jeffre- Leave was 
101 v. Morton and Dawſon and al. | | 4 prayed to 
amend inaſ- 


much as the Money (being an Infant's) might otherwiſe be loſt, and the fame was granted Niſi Cauſa. 
2 Saund. 28. ſays, that both Parties conſented to alter the Defendant's Plea, and the Plaintiff 
o reply what Matter he would, and that fo it was done. . 
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(B.) Roffment, or Diſſes 


. F NTRY in Nature of Aſſiſe, the Tenant ſaid that J. N. was B. T.. 

ſeiſed and infeoffed him, and after diſſeiſed bim and enfeeffed the verſe, per 

Plaintiſt, pon whom he re- enter d; the Nemandant ſaid, that . N. gave it &c. pl. 86. 

"ihe Plaintiff by Fine, before which Fine the Tenant had nothing of the Feoff= <ites 8. C. 
et if F. NM. and no Plea without traverſing the Diſſeiſin or the Feott- M 
My and ſo only Argument; whereupon he pleaded the Fine as above, nant faid that 

*hich he was ſeiſed till by the Tenant ditleiſed Ab/que hoc, that the J. N. in- 
„ 5 A * | © Tenam feofied him 
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before the Tenant any Thing had of the Feoffment of F. N. before the Fine. Br. T 
12 © verſe per &c. pl. 294. cites 21 H. 6. 12. r. Tra- 


As where 2. The Feoffment made by Diſſeiſor to Perſons unknown is not traverſ, 
crops wy þ ble, but the D:ſſei/on or the Pernancy of the Profits. Br. Traverſe . 
ren &c. pl. 203. cites 1 E. 4. 1, 2. * 
mandant | 


avers that he wat ſeiſed and diſſeiſed by N. <vho infeaffed Perſons unknown, and that be took the Pr, 's: th 

the Tenant may traverſe the Diſſeiſin, or the taking of the Profits, but not the Feoffment to of ere 
known ; Per Markham and Danby the Ch. Juſtices ; and accordingly often elſewhere. Br. Trim wy 
per &c. pl. 335. cites 4 E. 4. 30. erle, 


* 


— 


Traverſe. 


N 3. Treſpaſs upon the 5 R. 2. by J. N. the Defendant ſaid that R. jy} 
4 V. were ſeiſed in Fee, till by the Plaintiff diſſeiſed, and the Defendant a 
Servant to them, by their Command enter d; the Plaintiff ſaid, that T ww; 
ſeiſed and diſſeiſed by the ſaid R. and W. which R. and W. were diſuſed ly 
the Plaintiff, upon whom T. re-entered and infeoffed the Plaintiff, and he 
was ſeiſed till the Defendant did the Treſpaſs, and the Defendant main. 
) tained his Bar, Abſque hoc that the Plaintiff any Thing had of the 2 
ment of T. after the Diſſeiſin made by the Plaintiff to the ſaid R. and W 
And the beſt Opinion was that he ought nor to traverſe the Feoffinen: 
| but maintain what is defeated by the Title, tor otherwiſe it thall be a D.. 
| parture from his Bar, and ſo he did gratis after. Br. Traverſe per &. 
0 „Pl. 239. cites E 4. . 
But if he 4. In Treſpaſs the Defendant ſaid, that he himſelf was ſeiſed and lia 
had pleaded at Will to R. who infeoffed the Plaintiff, and he entered; the Plaintiff (all 
br = * not traverſe the Leaſe at Nill, but the Feoffment. Br. Traverſe per &ec. 
40 5 by pl. 218. cites 5 E. 4. 4 
. dzjjeiſed, * 6 
„ d the Plaintiff, upon whom he entered: now he ſhall traverſe the Diſſtifn ; | 
Br. ibid. — Renft dam, 115. Cap. 5. cites 8. C. ge” oe. 
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5. In Treſpaſs of a Cloſe broken, the Defendant ſaid that R. was ſeiſed 
in Fee, and before the Treſpaſs infeoffed the Defendant in Fee, and gave CG 
lour by R. the Plaintiff ſaid, that the ſaid R. was ſeiſed &c. and infeſted 
B. in Fee, upon whom R. contrary to his Feoff ment entered and diſſeiſed B. 
and ſo ſeiſed by Diſſeiſin, he infeoffed the Defendant as in the Bar, upon wha 
B. re-enter'd and infeoffed the Plaintiff who was ſeiſed till the Treſpaſs, and 
the Defendant rejoined that R. did nat diſſeiſe B. prout &c. And it was 
challenged becauſe the Diſſeiſin is nor traverſable, but che Feotiment, 
Per Needham |]. the Rejoinder is good; For he may traverſe the Feoti- 
ment or the Diſieiſin at his Pleaſure : And per Danby Ch. J. he may tra- 
verſe the Diſſeiſin clearly if he will; for this is material in the Repli- 
cation. Br. 'Traverſe per &c. pl. 201. cites 5 E. 4. 136. 

6. Entry ſur Ditleihn of Diſſeiſin done to himſelf, the Tenant plcades 
Recovery by himſelf in Formedon againſt M. and the Poſſeſſion of the Plain- 
tiff Meſne between the Gift and the Recovery. Young, not confeſſing it: 
Gift, nor that the Tenant is Heir pro Placito, ſaid, that the Demandai: | 
was ſciſed till by the Tenant diſſeiſed, who infeoff*d M. pending this Wri, 
and recover d by Formedon pending this Writ, and ſo the Recovery falſe and 
void in Law. And, per Danby, clearly in this Caſe he ſhall not {ay 
that he Ne infeotia pas, but ſhall traverſe the Diſſeiſin, and nor the Ff- 

ment. Bur, per Littleron and Choke, he may traverſe the Feoffment i! 
he will. Br. Traverſe;per &c. pl. 224. cites ) E. 4. 19. 

7. In Treſpaſs of a Cloſe broken, the Defendant ſaid, that the Place was 
his Franktenement &c. The Plaintiff ſaid, that F. M. was ſeiſed in Fee, and 
leaſed to the Plaintiff” at Will, and was ſo poſſeſs'd till the Defendant oufted 
bim, and diſſeiſed 7 N. and the Plaintiff by Command of F. N. re-enter, 
claiming his fr Eftate, and the Treſpaſs meſne between the Diſſei/in aud | 


the Re-entry. And by ſome he may re-enter without Command. | fon 


» — we — 
U —— —— 2 — . 


— IS —— he 
— A. = : : : - 


4 
* 
5 
- 
. 
** 
* 
4 
= . 
* 
4 
F 
4X 
_ 
4 
.M 
. U 
\ 
_ 
; * 
1 j 
vy 4 
1 
a 
iN 
: 
4 
i! 
* 
= 
4 
A 
: 
: 
it 
ut 
it; 
» 
. 
Nv 
50 
1 ! 
thy 
o 
1 
: 
i" 
ö 
1 
: 
. i 
' 
* 
4 
£ 
"1 
LE 
| 
| 
ö 
iis 
ö 


— 2. 
— 2 = — - — 


_ . co 1 > I EP es 
* _ = 
- TIED — PS 
_ «* _ 


—_—— a * r 
A - 
— — ——— 6 2 


* 


88 


Traverſe. 


1 . 
. a Lin. 


, * : 1 — 4 1 = 
ry CT a 
Ann n—_— CCC” 
A . s . % * - , 
* * » Pp ny a p L > of 6 l _ # N ” 8 * ? 
0 * 8 * 4 n 
— 


and the Iſſue accepted; for it is neceſſary to ſhew who made the Leaſe, as of 
Gift in Tail, or for Life, or for Nears, He ought always to ſhew who was 
ſaſed, and gave or leaſed, and fo the Gift or Leaſe is traverſable, for it 
is material. But in Treſpaſs, it the Defendant pleads in Bar, and the 
Plaintiff intitles himfelf, that is to ſay, that 1 B. was ſeiſed, and infeoff*d 
the Plaintiff in Fee, who was ſeiſed till by the Detendant diſſeiſed; there 
he ſhall traverſe the Diſſeiſin, and not the Feoffment, for the Feoff ment is 
only a Conveyance there; tor he need not to have alleged rhe Feofſment in 
Treſpaſs, and fo it is not traverſable. Contrary in Aſiſe; for there he 
{hall make Title, and there the Feofſment may be traverſed. And all 
the Court agreed this Caſe of Treſpaſs, and fo it ſeems, that every Thing 
which is material is traverſable. Br. Traverſe per &c, pl. 238. cites 11 


E. 4.3. 

; L Treſpaſs the Defendant pleaded his Franktenement. The Plain- 
tiff ſaid, that A. Mother of the Defendant, and two others, were ſeed in 
Fee, and infeoff 'd the Plaintiff, by which he was ſeiſed till by the Defen- 
dant diſſeiſed, upon whom the Plaintiff re-enter'd, and the Treſpaſs meſue. 
The Defendant ſaid, that B. was ſeiſed, and gave to the ſaid D. in Tail, 
by which the Land deſcended to him as Son and Heir 1 the Donee, by which 
he enter d &c. Abſque hoc, that the ſaid A. and the other 2 infeoff d 
the Plaintiff, Prout &c. and the Iſſue found for the Plaintiff. And ir 
was pleaded in Arreſt of Judgment, becauſe the Feoffment was traverſed 
where the Diſſeiſin ought to have been traverſed. Per Keble: Where 
the Plaintiff” and Defendant claim by one and the ſame Perſon, the Feoff- 
ment ſhall be traverſed, and otherwiſe the Diſſeiſin ſhall be traverſed, tor 
that which is not traverſable at the Commencentent, may be traverſed by 
Matter ex poſt facto. And Daverſe and Brian Ch. J. accordingly ; bur 
Hawes and Townſend, 1 contra. And yet Townſend confeſs'd 
the Ground put by Keeble, and took a Difference, becauſe the one claims 
by A. only, and the other claims by A. and two others, Br. Traverſe per 
&c. pl. 179. cites 4 H. J. 9. 


— 


(C. a) Foffment, or Dying Siſed &c. 


: 

1 HERE a Man pleads Feoffment in Fee and Dying Seiſed, there 
the Dying Seiſed ſhall be traverſed, and not the Gift ; for a Man 
may be ſeiſed in Fee by Diſſeiſin, without Feoffment; quod nora. Br. 

Traverſe per &c. pl. 12. cites 9 H. 6. 22. - = £6.00; 
2. In Treſpaſs the Defendant ſaid, that W. was ſeiſed and leaſed at Will to 
A. and he, as Servant to A. did the Treſpaſs, and gave Colour. The 
Plaintiff ſaid, that F. was ſeiſed, and died fed, and the Land le a to 


lim, and he enter d, and was ſeiſed till the Defendant did the Treſpaſs: To Br. Tra. 
which the Defendant ſaid, thai a long Time before S. any thing had, F. verſe, pet 
«nd P. were ſeiſed, and infegf W. named in the Bar, who leaſed to the ſaid Sc. pl. a6. 


4.at Will, who infef”d the ſaid S. who died ſeiſcd, the ſaid We bring 
thin Age, by which M. enter d for Alienation to his Di/inberitance,; and 
oo leaſed again to A, to hold at Will, as in the Bar. To Which the 
laintiff” ſaid, that the ſaid $. was ſeiſed, and died ſeiſed, and the Land 
deſcended to the Plaintiff, who enter'd & Abſque bot, that the ſaid F. and 
P. nfeoff*d the ſaid M. is Life of the ſaid F. And ill Pleading, pet Cur. 
tor 2 Cauſes ; one becauſe he held, thar J. and P. did not infeoff W. in 
the Life of $. whereas it may be, that they inteoff d him fore S. Was born 


= it oughr to be, abſque hoc, that they infeoffꝰ 
'oc Jaid F. Quod nota. Br. Repleader, pl. 5. cites 33 H. 6. 49. 
5 3. Another 


* 


* 7 0 
4 Gy 


the Defendant maintain d his Bar, 404 hoc, that F. NM. leaſed Prout &. 


ind then the Iſſue is und- for the Plaintiff, and W. fre the Deas N 
before The Death © 
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Br. Tra- 3. Another Cauſe is, becauſe the Defendant intitled himſelf by Fe 

verſe, Per of F. and P. made to V. by Leaſe at Will, by V. to A. And the Plaintiff 

cites. C. 1ntitled himſelf by S. who is a Stranger; and traverſed, that F. and P. 4% nit 
infeoff S. where he does not claim by F. and P. But contra, it he had claim 
by them; therefore it ſeems it he had ſaid, that the ſaid J. and P. had 
inteott*d the ſaid 8. who died ſeiſed as above, abſque hoc, that they had 
inteott*d W. before the Feottment made to S. then good. Bur Quere 
it no Feoliment was made by them to 8. Br. Repleader, pl. 5. cites 3 ; 
H. 6. 49. | 

4. i” Mortdanceſtor, if the Tenant pleads Matter of Fact, as Feoffinent 
of the ſame Anceſtor, there he ought to traverſe the Dying Seiſed 
Contra where he pleads Fine or Recovery; tor there the Heir ſhall be 
eſtopp'd to ſay that he died ſeiſed, contrary to the Record, «ith; 
ſhewing how the Anceſtor came after to the Land in the Aſſiſe; quod now, 
Br. Mortdanceſtor, pl. 52. cites 6 E. 4. 11. 

5. Treſpaſs upon 5 R. 2. the TORE aid, that B. was ſeiſed, an 
infeuſf d A. who infeoff”d the Defendant, and gave Colour to the Plaintiff 
The Plaintiff ſaid, that R. was ſeiſed before that B. any thing had, and 
died ſeiſed, and the Land deſcended to the Plaintiff as Heir, and he enter; 
abſque hoc, that B. infeoſf d A. Prout &c. And a good Traverſe by all 
the Juſtices ; tor if the Conveyance be falſe, the Bar is not good; and if 
the Plainriii in his Replication alleges a Feoffment to B. and Dying 
Seiſed, the Detendant may traverſe the one or the other. Quære, tor it 
was not denied. Br. Traverſe per &c. pl. 253. cites 18 E. 4. 26. 

6. In Aſſiſe againſt A. who ſays, that the Plaintiff infeoff® d his Father 
in Fee, who died ſeiſed, and he enter d as Heir &c. The Plaintiff ſays, 

that he brought Aſſiſe againſt the Father of the ſaid A. and recover d, and 

had Execution. There he ought to traverſe the Feoffment made to the 
Father of the Tenant, and not the Dying Seiſed; and yet at the Com- 
mencement the Feollment was not traverſable. Br. Traverſe per &c. 
pl. 179. cites 4 H. 1. 9. 

7. Where ſeveral Feoffments, with a Dying ſeiſed, are alleg*d, the Dying 
ſeiſed ſhall be rraverſed, and not the meſne Conveyance. Br. Traverſe, 
per &c. pl. 116. cites 15 H. J. 2, 3. 


_— 


* (D. a) Feoffment, or * Que Hare & 


1. F A. brings A/iſe againſt B. and B. ſays, that F. M recover d againſt A. | 
Due Efate 11 ur ah, B. is 4 2 1 e A. ſpall ſay, that aſter 
the Recovery F. N. infeoff d him, by which A. was ſeiſed till & h. auſſeiſed; 
abſque hoc, that B. has F. M's Eftate ; per Rogers. But, per Markham, 
contra; for A. ſhall ſay, that after the Recovery he enter d, and infec d 
A. and, contrary to his own Feoffment, he enter d and infeoff d B. the oy 
upon whom A. enter'd and was ſeiſed, till by the Tenant diſſeiſed; and 10 
confeſs and avoid it, and not traverſe the Que Eftate, and B. can traverſe 
nothing but the Feoffment which was made after the Recovery; quod Bil- 
ling conceſſit. Br. Traverſe per &c. pl. 226. cites 7 E. 26. - 
So of a Feoff= 2. In Aſſiſe, Feoffment is pleaded of one F. NM. to T. wh Eftate the 2. 
ment pleaded nant has. The. Que Eſtate is not traverſable, unleſs the Plaintiff _ 
= + $f the ſame Perſon, and then the Que Eſtate is traverſable; per Keble. | . 
claims by Traverſe per &c. pl. 179 cites 4 H. 5. 9. : 0 
another; but "OY l 1 -0. cites 4 
if he claims by the ſame Perſon the Feoffment is traverſable. Br. Traverſe per &c. pl. 179. 
H. 7. 9. WO f 4 8 | 1 | In 
. 39 1 
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3. In Replevin the Deſendant avowd tor Damage feaſant in, his Free- 
hold, The Plaintiff replied, that long before the Defendant had any thing 
herein, he himſelf was ſeiſed of the Place where &c. till by A. B. and 
C diſſeiſed 3 againſt WHOM he brought Aſfiſe, and recover d; and that the 
Eſtate of the Plaintiff was meſne between the Aſſiſe and the Recovery there- 
jn. The Deſendant rejoind, that before the Plaintiff had any thing 
therein, one G Was ſeiſed, and infeoff d him, abſque hec, that A. B. and 
C. or either of them, had any thing therein at the Time of the Recovery. 
Walmſley J. held the Bar not good, becauſe it did not ſay, that A. B. 
and C. were Tertenants tempore Recuperationis, which ſhould be ſhew'd 
in every Recovery where it is pleaded. But Windham contra, becauſe 
the Aſhſe may be brought againſt others as well as the 'Tenants, As 
joainſt Diffeifors ; but other real Actions muſt be againſt the Terte- 
nants only, and therelore need not ſhew they were Tertenants at the 
Time of the Recovery; and alſo the Traverſe here is well enough, 
Le. 193. pl. 277. Mich. 31 and 32 Eliz. C. B. Rigden v. Palmer. 

4 In Treſpaſs the Defendant pleaded, that A. was ſeiſed, and infeoff*d 
B. who infeaff d C. who infeoff *d D. Que Eftate the Defendant has. The 
Plaintiff may traverſe which of them he will. 6 Rep. 24. a. b. by the 
Reporter in Read's Cale, cites 15 H. J. 3. and 16 H. 6. Double Plea, 


8 ; 

5. In Treſpaſs the Defendant pleaded, that A. was ſeiſed, and infeoſf d 
the Defendant, The Plaintiff” ſaid, that F. S. was ſeiſed, and died ſeiſed, 
and the Land dejcended to him; and traverſed, abſ/que hoc, that A. in- 
60% B. and adjudg'd a good Traverſe. 6 Rep. 24. b. in Read g Cale, 
bi the Reporter, cites 18 E. 4. 26, and ſays, that ſo is 21 H. J. 33. 
and that this 1s true in all Caſes, where the Detendant does not claim 
by any of the meſne Conveyances from the Plaintiff himſelf, for then 
it is traverſable. 


— 


(E a) Leaſe c. or Meſne Conveyance. 


T Reſpaſs by the Prior of T. for entering into a Houſe, the Defen” a 6 4 1 
dant ſaid that the Predeceſſor of the Plaintiff leaſed to F. N. for l mag =” 

14 Nears, who was poſſeſſed, and granted it to F. N. who made F. his Feme 8 C. 

Executrix, and died, and A. married F. and after A. and F. granted to Heath's 

7. B. tothe Uſe of T. Z. and alter Z. T. granted the reſt of the Term to the Max 119. | 

Defendant by which he enter'd, Judgment /i Afio ; the Plaintiff ſaid that 1 

be was ſeiſed in Fee in Right of the Houſe till the Defendant did the Treſ= S. C. cited 

eſs, abſque hoc that A. and F. granted &c. prout &c. and ſo travers d Winch. 13. 

ine Meſme Conveyance, and not the Leaſe of his Predeceſſor under the Com- 8 Caſe © 

mon Seal which bound him, and were ar Iſſue, and found tor the Plain- 1 

ut, and this Matter alleg'd in Arreſt of Judgment. And per Fineux, Thornton. 

brian, and Wood Juſtices, it is Fedfail ; tor he ought to traverſe that 

which binds him when he makes his Bar from the Plaintiff, or derives his 

Title by the Plaintiff, and binds him. Contra Fiſher and Davers; bur at 

the laſt it was agreed in a Manner by all the Court, that it is a Jeofail 

1 the Cauſe atoreſaid, Br. Traverſe per &c. pl. 116. cites 15 H. 

. 2, 3. 2 M . 

2. Note in Treſpaſs, if the Defendant pleads a Leaſe of the Plaintiff Heath's 

mage to F. N. who granted his Eftate to him, the Plaintiff cannot traverſe Mas. 119. 

the Grant of the Eitate but the Leaſe ; tor this is the Thing which binds ©. e 

bin. Br. Traverſe per &c. pl. 4. Cites 27 H. 8. 2, 3. But he may 

q 64-5. | 8 - 2 Jay that the 

: ee ſurrendered to him abſque hoc that he granted bis E ſtate to the Defendart, and ſo trick him, tho' it be 

wa a Lie ; quod nota. Br. Traverſe per &c. pl. 4 cites 27 H. S. 2, 3.— Heath's Max. 121. cites 


5B | 3. Re- 
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3. Replevin; the Defendant avow'd, by reaſon of a Copyhold grant 7 
him by C. Biſhop of W. Lord of the Manor; the Plaintiff ſaid, that ben 
C. was Biſhop, H. was Biſhop, by whoſe Death the Temporalties came 10 the 
Sucen, during which the Copyhold eſcheated, and the Lueen granted it 1 
the Plaintiff in Fee, and travers d the Grant by C. The whole Court 
held, that the Traverſe was good, and that the Grant by the Queen ot 
the Copy hold eſcheated, was good, and that this Traverſe ought to be, 
for there is not any Conteiling and Avoiding, becauſe he does not con. 
fes the Seiſin and Grant by Copy; but if he had confeſs'd that C. had 
entered and granted it by Copy, then there need not any. Traverſe; and 
it was ruled accordingly. Cro. E. 154. pl. 17. Paſch. bs Eliz. C. B 
Covert's Caſe. | 0 | 


= 
" 
— 
* * 


3 KS 


(Fa) Leaſe or Reverſjon. 


1. IN Precipe quod reddat, the 7enant made Default after Default, and 
one prayed to be received by Reverſion, becauſe he leaſed for Lite to the 
Tenant &c. There the Rever/ion ſhall be travers'd, and pot the Leaſe. Br, 
Traverſe per &c. pl. 364. cites 33 H. 6. 38. 
In Treſ- 2. But upon Aid Prayer, the Leaſe ſhall be travers'd, and not the Re. 


je Geng ver ion; Note the Diverſity. Br. Traverſe per &c. pl. 364. cites 33 
ſays that H. 6. 38. | 


F quas 
ſeiſed, and leaſed to F. for Life, and prays Aid of him, the Plaintiff ſhall make Title, and ſhall traterſe the 
Leaſe. Br Traverſe per &c. pl. 316 cites 5 E. 4. 1. | 

But if the Defendant pleads that it is the Franktenement of 7 F. cho leas'd to him &c and prays Aid, 
the Plaintiff ſpall make Title, and ſpall traverſe the Franktenement, and not the Leaf, per Heydon. And 
Brooke ſays it is not much to the Purpoſe. Br. Traverſe per &c. pl. 316. cites 5 E. 4. 1. 


Heath's 3. Where the Detendant iz Treſpaſs of Entry into a Cloſe ſays, that F.“. 
Max. 116. jnfeoſt'd him, and gives Colour to the Plaintiff, and the Plaintiff ſays that 
See N. was ſeiſed, and leaſed to 8. at Will, who infeoff*d the Defendant, aud 
ne R. entered and inferff d the Plaintiff, abſque hoc that &. any Thing 
ad, unleſs at Will; this is a good Traverſe, but thall not traverſe the 
Leaſe at Will. Br. Traverſe per &c. pl. 217. cites 5 E. 4. 1.— hut in 

the Time of E. 6. he ought to ſay abſque hoc that F. S. was ſeiſed in lee 
Modo & Forma, prout &c, Ibid. | 


———_— 


(Ga) Matter of Record, or Matter in Fatt. 


I. HERE Matter of Record and Matter in Fact are jointly plead 
together, as in the Foreign Attachment in London of Debt in 77 | 
ther's Hand, ſo that the Matter of Record is not good, but by reaſon & ! 
Matter in Fall, there the Matter in Fact is traverſable, notwichſtanding 
the Record, As to ſay that no ſuch Cuſtom. Br. Traverſe per &. pl. 276. 
cites 22 E. 4. 30. 2, ; 3 
2. And where Recovery is pleaded by Defendant in Aſſiſe or Precipe qu 
reddat, the Tenant ought to aver that the Tenant was Tenant of the Frank 
tenement at the Time of the Recovery, and there the Demandant ſhall hav 
Anſwer to it that he was not Tenant of the Franktenement at the Time Kc. 
Br. Traverſe per &c. pl. 276. cites 22 E. 4. 30. . And 
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. And in Firmedon, if the Tenant pleads a Recovery by Default againſt | 
his Anceſtor in Præcipe quod reddat, and avers that he had Aſſets per De- 

ent, as he ought, the Demandant may ſay Riens per Deſcent ; and ſo in 

all ſuch like Caſes, where the Mutter in Fact is material, as here. Contra 

gere it is not material, as of a Que Eſtate &c. Br. Traverſe per &c. pl. 

276, cites 22 „ ; 

4 Where Matter in Fact is alleg*d by the Defendant, As if the Defen- Heath's 
ant ſays that the Plaintiff in Appeal named Heir is a Baſtard, the Plaintiff Max. 111. 
fl ſay = Mulier, and not MIS. Br. Traverſe per &c. pl. 279. cites — g c 
1 © Where a Recovery with ſeveral Meſne Conveyances are alleg*d againſt 
the Plaintiff, or him by whom he claims, there the Record ſhall be tra- 
jers'd, and not the Meſne Conveyances. Br. Traverſe per &c. pl. 116. 


cites 15 H. 7. 2, 3. 


n 


(Ha) Que Eſtate, or Confirmation. 


1. A Vowry for 105. the Tenant ſaid that F. late Lord there Due Eftate 

the Tenant has in the Seigniory confirmed to D. then Tenant Olie 
Ffate the Tenant has in the Tenancy, to hold by 1 d. pro omnibus Servitus, 
and thew'd the Deed &c. And the Defendant ſaid that the Tenant and his 
Anceſtors have held of the Defendant and his Anceſtors from ſuch a Time &c. 
h10 5. &c. ablque hoc that he ha the Eſtate of I. and the Traverſe was 
rzjected ; for he ought to traverſe the Confirmation, or that F. had nothing 
inthe Seigniory at the Time &c. or that D. did not hold of him at the Time &c. 
Per Cur. by which he rravers'd that J. had nothing in the Seigniory at 
the Time &c. Br. Traverſe per &c. pl. 376. cites 30 H. 6. 7. 


(Ia) Seifin in Fe, or Conveyance. 


. Ortdanceſtor of the Seiſin in Fee of F. the Anceſtor of the Plaintiff 
&c. the Tenant ſaid that H. Father of the Plaintiff whoſe Heir 
&. was ſeiſed in Fee, and the Land is deviſable by Cuftom, and he deviſed 
10 A; for Term of Life, the Remainder to this PF, in Tail, and the Remain- 
er in Fee to be ſo d, and that the Tenant for Life, and the ſaid . are dead 
without Iſſue, and conveyed himſelf to the Land by the Sale of the Fee Simple, 
ade the Teſtament ot the Father, Judgment it Aſſiſe &c. And per 
Cur, in this Caſe the Plaintiff ſball not ſay that F. was ſeiſed in Fee, ab- 
/que hoc that he had any thing by the Deviſe, Without ſhe ing how he 
came to 1t after, by — 4 that the Deviſe binds as a Deed indented. Br. 
Titles, pl. 49. cites 35 Aff x. | 87 | 
2. Recordare; A. was ſeiſed in Tail, and leaſed to B. and C. for à Nears, 
ad after A. B. and C. leaſed to F. N. for Term of 20 Tears rendring Rent, 1. 
ad 4. died, and M. his Son oufted the Leſſee, before which Ouſter not hin Treſpaſs and 
rear; and this was pleaded in Bar of the Avowry, which was that A. B. then the 
«dC. were ſciſed in Fee, and all as above ; and a good Bar to the Avowry «ther Party 
without traverſins that A. B. and C. were not ſeiſed in Fee at the Time of the 25 hoy the 
miſe; tor if they were ſeiſed of any Eſtate of Franktenement, they Br. Traver'e 
may leaſe for Life; for in Aſſiſe if the Tenant ſays that E. was ſeiſed in per &c. pl 
Fee, and inteoff'd him, and gives Colour, the Plaintiff may ſay that be- * 2. 
| —_—_——T 


Traverſe. 


ſore this he was ſeiſed, and leaſed to E. tor Term of Life 


to him for Life, and gave Colour to the Plaintiff; and the Plaintiff ſais, 


—_— ——— 


: f a a 9 who made 
Feoffment, and he entered for Alienation ; and good without traverſing 


the Seiſin in Fee, Per Littleton and Choke. Br. Traverſe per &c. pl 
209. cites 2 E. 4. 11. | us 
3. In Formedon, the Tenant ſaid that before the Gift the Donee hinſeif | 
was ſeiſed, and infeoff*d the Donor in Fee, who gave to the Denee and þ,; 
Feme, the Baron being within Age, who had Iſſue the Mother of the Denman. 


dant; the Feme died, the Earon took another Feme, and had Iſſue the bon yy, 
Tenant, judgment 11 Actio; and the Reaſon ot the Bar ſeems to be, that 
when the Infant made the Feoff ment, and the Feoffee re-gave to him in Tail he f 
is remitted in Fee by Reaſon of the Nonage, and ſo confeſs'd and avoided F 


the Gift; tor the Entry of the Infant was lawful, by which the Demay. 
dant ſaid that the Donor gave as above, abſque hoc that the Donee ineo 
the Donor prout &c. Danby ſaid he ought to traverſe the Segſin befire the 
Gift, and not the Feeffment ; but the other Juſtices held the Traverſe good 
and Littleton the like. Br. Traverſe per &c. pl. 219. cites 5 E. 4 3 

4. In Dum fuit infra ætatem, nothing ſhall be traverſed but the Deum; 
per Littleton. And by others it was agreed, that the Seilin may he 
traverſed, but not if he had any thing or not. Br. Traverſe per &c pl. 
219. cites 5 E. 4. 5. | 

5. In Alſiſe, it 1 ſay that I leaſed to A. at Will, who infeoff*d the Plain. 
tiff, and I enter d; this is ſuſficient, and the Feoffment ſball not be tra. 
verſed ; per Catesby. Br. Traverſe per &c. pl. 219. cites 5 E. 4. x. 

6. In Formedon in Deſcender the Tenant ſaid, that before the Donors 
any thing had, he himſeif was ſciſed in Fee, and infeoff*d the Donors, leins 
within Age in Fee, by which they were ſeiſed, and gave &c. and after 
the Tenant within Age re-enter'd, and was ſeiſed in Fee in his Remitter, 
& hoc &c. And the Demandant maintain'd the Gift abſque hoc, that the 
Tenant infcoff *a tbe Donors, Prout &c. And by ſome the Traverſe is not 
good; for he ought to traverſe the Sciſin of the Infaut, now Tenant; for 
the Feoffment is only a Conveyance ; and it he was diſſeiſed by the Do- 
nors, or it they abated and gave, yet the Tenant-Infant may re-enter, 
And, per Needham and other Jultices, the Court ſhall not argue nor 
ſuppole other Title than the Tenant himſelf alleges, tho' he was an In- 
fant ; and ſo becauſe he alleges Feoffment it has the Force of the Bar, 
and ſuffices ro traverſe it. And yet Danby Ch. J. and others were con- 
tra, and that the Seiſin was very material; therefore Quære. Br. Tra- 
verſe * &c. pl. 190. cires 5 E. 4. 9. 

7. In Treſpaſs the Defendant ſaid, that M. was ſeiſed in Fee, and leaſed 


that before this, D. was ſeiſed in Fee, and leaſed to E. for Life, and died, 
and the Re verſtion deſcended to A. Feme of the 7400 11 which MH. granted the 
Re verſion to the Defendant for Life, and the Tenant attorn'd, and . 
died; and after A. granted the Rever/jon to the Plaintiff, and E. atrom'd; 
and aſter E. died, and the Plaintiff enter'd, and was ſeiſed till the Treſpaſs; 
abſque hoc, that MH. was ſeiſed in Fee, Prout &c. But, per Choke and 
Littleton, he ought to traverſe, abſque hoc, that M. leaſed Modo G For- 
ma. Quære. But the Grant of M. was void, becauſe he died before his 
Feme, and before E. Tenant tor Life. Br. Traverſe per &c. pl. 233: 
cites 10 E. 4. 8. | 

8. In Treſpaſs upon 5 R. 2. the Defendant ſaid, that the Baron and 
Feme were ſeiſed in Lee, and the Feme died, and after the Baron died, and the 
Defendant enter'd as Heir of the Baron, and gave Colour by the Baron and 
Feme. The Plaintiſf ſaid, that before the Baron any thing had, the Feme 
was ſeiſed in Fee, and married the Baron, who levy'd a Fine to J. H. in Fee, 
h granted and render d to the Baron and Feme, and the Heirs the Fene, 
and after the Feme died, and the Baron alſo, and the Plaintiff as Her of 
the Feme enter d, and was ſeiſed till the Defendant ouſted him; abſque bi, 
that the Baron was ſeiſed in Fee Prout Sc. And the beſt Opinion mw 


Traverſe. 
Tar the Traverſe is well taken, not withſtanding the Fine which gave 
he Right of Baron. Quære. Br. Traverſe per &c. pl. 259. cites 21 


3 In Treſpaſs the Defendant ſaid, that his Fat her was ſeiſed in Tail of 8 a Man 
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I Gift of N. and died proteſtando ſeiſed &c. and he enter'd as Heir &c. „ reſpaſs 


The Plaintiff ſaid, that the Plaintiff *s Father infeoff fd A. in Fee, who 74107 — Pp 
kſed to B. for Life, the Remainder tb C. in Fee, whoſe Eſtate the Plaintiff Feeffments, 
I. The Defendant ſaid, that his Father died proteſtando ſeiſed, abſque - * 
hc, that A. Teaſed as above. And the Opinion of the Court was, that it 55 4499 
) iſed, and 
b not a good Traverſe ; but he ought to traverſe the Feoffment made by jj, B. 
the Father of the Defendant. Br. Traverſe per &c. pl. 117. cites 15 wh ec. 4 
Tho N- 
PET tecff'd D. 
whoſe Eſtate the Defendant has, and gives Colour to the Plaintiff by the firſt Seiſin, this is not double; and 
the Plaintiff may traverſe cubich of the Feoffments he <vill, for now he conveys by a Stranger; Per Fineux, 
& tor. Cur. Br. Traverſe per &c. pl 117. cites 15 H. 7. 11—— — Heath's Max. 119. cap. 5: cites 


C. þ 
But if the Defendant ſays, that the Plaintiff «vas ſeiſed, and infeoff*d B. uo infeoff d C whoſe Eſtate 


ths Deſendant has, now the Plaintiff cannot traverſe any of the Feoffments but only the firſt, becauſe he 
ares by the Plaintiff, and deſtroys his Right; per Fineuxs Br. Traverſe per &c. pl. 117. cites 15 H, 
. 11. | 


10. In Treſpaſs, if the Defendant ſays, that A. was ſeiſed in Fee, and . * 
eff d him, and ſo he was ſeiſed till by the Plaintiff” diſſeiſed, and he re- 8 + 
atr'd &. And the Plaintiff ſays, that B. infeoſf d him, by which he ws [eijed, 
was ſerſed till the Defendant did the 7. reſpaſs. He ought to ſay, abſque and gave to 
lic, that he diſſeiſed the Detendant, and thall not traverſe the Feoffment. _ 6 2 


fr. Traverſe per &c. pl. 117. cites 15 H. J. 11. ſeiſed till by 


the Plaintiff diſſeiſed, and he re- enter d, the Plaintiff may ſay that N. <vas ſeiſed, and infeoff d him, and ſo 
le as ſeiſed tili the Defendant did the Treſpaſs; abſque hor, that A. gave in Tail Modo & Forma, with- 
ut traverſing the Diſſeiſin, which was affirm'd by Fineux and others at the Bar. Br. Traverſe per &c, 
fl. 117. cites 15 H. 7. 11. —Heath's Max. 120. cap. 5. cites S. C. 


11. In Treſpaſs the Defendant ſays, that T. S. was ſeiſed in Fee, and in- * if 8 JoJo 
fof*'d him, and gives Colour; there if the Plaintiff ſays, that before this RES | 
le was ſerſed of the Manor of D. whereof the Place is Parcel, and held bY the ſaid 
Copy, aud leaſed it to the ſaid Z. S. by Copy of Court-Roll, and he inſeoff d J. F. and 
the Defendant, upon whom the Plaintiff enter d, he need not traverſe the * made the 
Keiſin of T. S. in Fee; tor by his Entry to make Feoffment, and exe- auh. 3 
cuting of it, he is ſeiſed by Diſſeiſin. Br. Traverſe per &c. pl. 5. cites Plaintiff en- 


2 H. 8. 4. | ter'd &c. 
; 1 For it is 


coafeſs'd and avoided. Br. Traverſe per &. pl. 5. cites 27 H. 8. 4. 


12. In Treſpaſs the Defendant ſaid, that J. N. was ſciſed in Fee, and Br. N.C. 
ad leaſed to him for 21 Nears, and gave Colour. The Plaintiff ſaid, that 5.4 LD. 
tls Father was ſeiſed, and dicd ſeiſed & c. and he enter d, and was ſciſed 112 pl. 48. 
ul the Treſpaſs ; abſque hoc, that the ſaid F. N. any thing had at the Time Hill. 1 & 2 
# the Demiſe, and an ill Traverſe : But jhall ſay, abſque hoc, that F. N. — — 5 
was ſeiſed in Fee, Modo & Forma prout &c. Br. Traverſe per &c. pl. Watcrs 
372. Cites 4 E. 6. ſeems to be 

: | S. C. and ſays 
the Traverſe was held a Jeofaile, per tot. Cur. and that the Jury rence at the Bar was diſcharged, 
And there in the Margin it is ſaid, that the Traverſe ought to have been upon the Seiſin in Fee. 
eus Max. 11-. cites $ C,—S. P. Heath's Max. 116. cap. 5. Cites Br, Traverſe 372. and 4 E. 2. [bur 
tleems it ſhould be 4 E. 6.] „ 


13. In Intriſſon brought by the Heir upon a Leaſe made by his An- 
ltor, the Tenant traverſed that the Anceſtor never had any thing in the 
Land, Priſt, and this was held a good Plea; and the Demandant 
uintain'd the Seiſin of his Anceſtor, and his Leaſe alſo; but upon the 
Silin only the Jury ſhall be charged. D. 122. b. pl. 23. Mich, 2 P. & M. 
lan Anonymous Caſe, cites Trin. 43 E. 3. 

5 C I4. In 
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See Replica- 1 4. In Treſpaſs the Defendant pleaded, that . N. was ſeiſed, ay 
* 0 ud .pl feoff*d M. 777 ſo convey'd a Title to himſelf he PlaintitF replied, tha 
dhe lat Line A. his Anceſtor was ſeiſed, and ſo the Land deſcended to him, abſque hoc, that 


of the Note J. N. was ſeiſed. Anderſon ſaid, The Seiſin is not traverſable but \ here 


there the 1t is material, and therefore GE the Traverſe is not good; and % 
Cader 18 


dees Was the Opinion of all the Court clearly Goldſ. 3 1. pl. 4. Mich, 29 
read (does) Eliz. Wylgus v. Welche. 

inſtead of 

the Word (ſhall) it being miſ-printed.) 


6 Rep. 24. 15. In Treſpaſs &c. the Defendant pleaded, that J. S. was ſeiſed, and 
3 kay & made 6 Leaſe to him for Years, and gave Colour to the Plaintiff. The 


Read's Plaintiff rephed, that after F. S. was ſeiſed, G. the Father of the now Plain. 
Cate, S. C. tiff was ſeiſed, aud died ſeiſed, and that the Lands deſcended to him, abſare 


ard it was Hoc, that F. F. made a Leaje to the Defendant. The Defendant demurr4. 
objected, And adjudg'd for the Plaintift becauſe he had ſufficiently contefs'd and 
rhat the a 4 * 7 

S-ifin in avoided the Seiſin of J. S. and aptly traverſed the Leaſe. Mo. $74. pl. 
Fee was 792. Paſch. 41 Eliz. Rede v. Armiger. 

traverſable, | 

and not the Leaſe, becauſe he alleged a Freehold in a Stranger; and if in Treſpaſs the Defendant ſaye, 
T hat the Place where is the Franktenement of A. and he by A.*'s Command &c. The Command is not tra- 
verſable, if the Plaintiff claims by a Stranger; for the Franktenement being alleged in a Stranger, it 
ought to be anſwer'd. Bur it was adjudg'd, that the 'Traverſe was good, and a great Diverſity between 
the ſaid C.ſes; for in the one Cafe the Pleading is, that at the Time of the "Treſpaſs ſuppoſed it was 
the Franktenement of A. But in the Caſe at Ear the Defendant pleaded, that long Time betore the 
Treſpaſs J. S. was ſeiſed, and ſo ſeiſed demiſed; and this might be true, and that G. diſſeiſed him, and 
a Deſcent was caſt. So that it is not alleged, that J. S. was ſeiſed in Fee, as in the other Cate, and 
then the material Thing to be traverſed is the Leaſe. The Reporter cites ſeveral Books, and {ays it 
ſeems upon all thoſe Books, that the one or the other, in many Caſes, is traverſable. 


Brownl. 183. 16. In Replevin the Defendant avow'd, that one E. E was ſeiſed in 


Jac 2 Fee of 3 Acres &c. and married A. and that they had Iſſue B. That 
dc, O. C. 


at ems FE. E. died, and A. was Tenant by the Carteſy ; and that B. the Heir in Re- 
miſ-printed Pcr//0n, granted a Rent of 51. out of the ſaid 3 Acres, to the Avowant; 
for 2 Jac. [* and ſvery'd the Death of A.] The Plaintilf replied, that E. E. was Je- 
but other- ant in Tail of the 3 Acies, and married A. and had Iflue B. who, in 
3 the Lite of A granted the Rent, [* and died] ab/que hee, that k. E. 
from Vel- Was ſciſed of the 3 Acres in Fee. lilue was join'd, and a Verdict tor the 
verton. Avowant. It was objected, that the Traverſe of the Seiſin in Fee ol 

* Cro. J. E. E. was idle, becaule the Title to the Rent is not derived from her; 
1470. . but that he ought to have trat erſed the Seiſin of B. Bur, per Car. 
S. C. Ard tho' it be not good, yet, it being after a Verdict, it was help'd by the 
Card |. Statute cf Jeotails. Yelv. 54. Mich. 2 Jac. B. R. Pigot v. Pigot. 
was of Opt- 


nion, that the only Thipg material was How B. was ſeiſed, and therefore the Iſſue taken was ill. But 
all the other Jultices held, that in regard the Seiſin in Fee is eſpecially alleged in E. and the Convey- 
ance of the Reverſion to B. as it ought to be of Neceſſity; (for otherwiſe the Reverſon cannot be 
convey'd unto him) therefore the Scifin alleged in her might be well traverſed; and if it be not an Apt 
Iſſue, yet it is aided by the Scatute of 32 H. $. for it is an Iſſue, altho' it be not an Apt Iſſue; Where: 
fore it was adjudged accordingly for the Avowant. S bt 


2 Roll. Rep. 15. Treſpaſs. The Defendant pleaded, that A. was ſeiſed in Fee, and 
4 ar made a Gift in 240 to B. which deſcended to 4 Daughters &c. The Plain- 
Blacka- tiff replies, that A. was ſeiſed in Fee, and gave the Lands 10 B. and to N 
more, S. C. Heirs Mates; and the Plaintiff claims the Intail as Heir Male, and che 
ſays, the De- Defendant's under the General Tail, ab/que hoc, that A. was ſeiſed 4 
fendant „ Fee. Dodderidge J. ſaid, The Seiſin in this Caſe is traverſable, Aud 
1 ſeiſed Ley Ch. J. ſaid, Take away the Seiſin, and then no Gitt, and theretorc 
in Fee, and the Seiſin here is traverſable. Haughton and Chamberlain, Janes 
infeoff d agreed, The Court reſolved, that either the Seiſin in Fee, or the i 


Bud Ne in Tail, is traverſable And Dodderidge ſaid, If they both convey 


Tail, and from one and the ſame Perſon, then they muſt traverſe the Conveyance 


an 


„% „ Mk _ == 
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d cited 6 Rep. 24. where the Books are cited which warrant the Tra- claimed un- 
an of either; and it was adjudged for the Plaintiff, Godb. 427. pl. der the En- 


4 9 | tail; the 
203. Trin. 21 Jac. in B. R. Baker v. Blackamore. Plaintiff re 


ied that A. was ſeiſed in Fee, and made a Feoffment thereof to him, and he continued ſeiſed till the 
Fin ant did the Treſſaſe, abſque hoc that A. infeof'd J. D. in Fee; and adjudged ill, becauſe he 
De wages to traverſe the Conveyance, when the Claim is from ſeveral Perſons ; for har the laſt Feoftmenr 
00 2 dving ſeiſed is traverſable only; but when both Plaintiff and Defendant claim from one Perſon, 
x Conveyance may be travers'd. Cro. J. 681. pl. 18. Baker v. Blackman, S. C. adjudged for the 


Plaintiff, that in this Caſe he might traverſe either tlie Seiſin in Fee alleg'd in the Bar, or the Gift in 
Tall. 


18. In Treſpaſs the Defendant pleaded, that C. S. was ſeiſed in Fee of 
the Land, and that it was extended on an Outlawry ; and that he, by the 
dherilr's Command, enter'd upon a Levari facias &c. The Plaintiff re- 
plies Proteſtando, that C. S. was not ſeiſed, ſays, that the Maſter and Fel- 
nos of &c. were ſeiſed in Fee, and that, before the Outlawry, and the In- 
quihtion thereon, they demiſed to the Plaintiff, abſque hoc, that the Cloſe, 
in which &c. Was contain'd in the Inquiſition, The Plaintiff had a Ver- 
dit, It was moved in Arreſt of Judgment, that the Traverſe was ill, 
and that che Seiſin in Fee, and not the being compriz'd in the Inquiſi- 
tion, ought to have been traverſed. But per Cur. the Traverſe is good; 
tor any Part of that which the Detendant makes his Title, is traverſa- 
ble. Belides the Seiſin in Fee is not material in this Caſe, becauſe the 
luttifcation is by Command of the Sheriff, who had Authority by Virtue 
of che Extent and Levari fac. rho' C. S. never had been ſeiſed. Judg- 
ment tor the Plaintiff, Hard. 3 16. Mich. 14 Car. 2. in the Exchequer, 
Moor v. Pudſey. LS: 

19. In Treſpaſs, if the Defendant 4/leges a Seiſin in Fee in F. . and a 
Deniſe to himſelf, the Plaintiff may traverſe either the Seiſin in Fee or 
the VLemiſe at his Election. Hard. 317. Mich. 14 Car. 2. in Caſe of 
Moor v. Pud ſey. 


mon. Plainriit replies Abſque hoc, that A. was ſeiſed in Fee when he made the Tha he 


Leaſe, Defendant confeſſed that A. was Tenant for Life and enfeoffed B. but Nefendant 


g 1 * K inf . 
tic, that T. R. enfeoſfed the Leſſor of the Plaintiff, The Plaintiff demurred. — 1 


lee, the Under-Leaſes are good, elſe nor. And judgment for the $. for Life 
Pluntiff, Niſi. Keb. 374. pl. 13. Mich. 14 Car. 2. B. R. Holden v. 4207 . 
Windall, Was Jeiſed in 
| Fee it is 


good; And per Curiam, this nor the Caſe at Bar cannot be pleaded otherwiſe, Keb. 374. in Caſe of 
Holden v. Sw indall. | 


21. In an Action upon the Caſe for a Nuſance in ſtopping Lights; upon Raym. 87. 
niurrer it was ruled per Cur. That it in Treſpaſs or Action upon the - but 8. 
Caſe, one declares that J. S. was ſeiſed in Fee and leaſed to him, and the De. _* — - 
lendant pleads that J. N. was ſeiſed in Fee and leaſed to him &c. this mew 122. 
deiſin of J. N. ſhall be intended by Diſſeiſin; for the Defendant ought to S. C but 
tave traverſed the Seifin of F. F. and to ſay that a long Time before, ſuch a & P. does not 
"4 was ſeiſed &c. Sid. 227. pl. 22. Mich. 16 Car. 2. B. R. Palmer v. Tres. 

eſhees. | | 

22. In Treſpaſs the Defendant juſtified by Licence made the Day before 
the Treſpaſs, by S. who was ſeiſed; The Plaintiff demurred becauſe he 
does ot ſay that g. was ſeiſed at the Time of the Treſpaſs, and ſo the * 
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tiff can make no 'Traverſe ; ſed Curia contra, the Plaintiff may traverſ, 
the Licence, which will bring the Freehold and Seiſin of S. in Iſſue a 
he may zake the Licence by Proteftation, and traverſe the Seiſin of G. becauſe 
his Seiſin ſhall be intended to continue, albeit the Pleading had beer, 
more formal to ſay 'Tempore quo, and long time before S. was ſeiſed; but 
this is not Matter of Subſtance ; and Judgment pro Plaintiff Nifi. 2 Kc. 
266. pl. 25. Mich. 19 Car. 2. B. R. Thacker v. Cumberbech. | 

23. In Replevin the Detendant avows for the Moicty of certain Rent 
and ſets forth, that A. B. Anno 83. demiſed to one H. rendring Rent, and 
afterwards aſſigned the Moiety of the Rever/jon &c. The Plaintiff replies 
that the Defendant at the Time of the Diſtreſs was ſeiſed of a Moiety * 
AH. C. heretofore was, and her Son now is ſeiſed of a Moiety ; The Chiet | 
ſaid he ſhould have traverſed the Original Seifin at the Time of the Lea 4 


Judgment tor the Avowant. Comb, 230. Mich. 5 W & M. in B. R. Tyr. 
ner v. Fuller, 


(K. a) Serfin in Re, in Tail, or Franktenement, 


I. IN Treſpaſs, The one intitled himſelf by Special Tail by Gift to his 
Father and Mother and the Heirs of their Bodies, who had Iſſuc the 
Feme of the Defendant ; the other ſaid that the Gift was to the Father and 
Mother, and the Heirs of the Body of the Father, who had Iſſue the Son new 
Plaintiff by a Second Wife ; And no Plea without traverſing the Special Tail 

in the Bar. Br. Traverſe per &c. pl. 286. cites 9 H. 6. g. 
2. Entry in Nature of Aſſiſe; The Tenant ſaid that N. was ſeiſed in 
Fee, and infecſfed him and gave Colour to the Plaintiff, and the Plaintiff 
ſaid that W. was ſeiſed in Fee in jure Uxoris, and had Iſſue by her, and the 
Feme died, and N. was ſeiſed as Tenant by the Curteſy and infeoffed the Tenant, 
Abſque hoc, that V. was ſeiſed in Fee Modo & Forma &c. and the others 
e contra; And ſome doubted if he need traverſe or nor, therefore quere; 
bur ir ſeems the Traverſe is well taken. Br. Traverſe per &c. pl. 375; 

cites 30 H. 6. 4. 

He ought to 3. In Treſpais the Defendant juſtified the Entering and Cutting of Cin, 
have tra- becauſe C. M. was ſeiſed of the Place in Fee, and ſewed the Land, and the 
. Defendant as Servant to him &c. entered and cut it &c. The Plaimiff ſaid 
which was that the Land was his Franktenement at the Time &c. Abſque hoc, that it 
alleged. was the Franktenement of C. M. And per tot. Cur. he ought to traverſe 


Poph 113: the Seilin in Fee, quod nota; For the Franktenement of C. M. was nit 
in Caſe of 


Holmes v. Pleaded in the Bar, but his Seiſin in Fee. Br. "Traverſe per &c. pl. 254 
Gee, Pop- Cites 18 E. 4. 3. 
ham and 


Clench, cited 18 E 9. 4. 3. 


Br. Replica- 4. [In Treſpaſs,] The Defendant alleged that bis Father was ſciſed in 

tion, pl. 85 Fee, and the Plaintiff ſaid that J. S. was ſeiſed in Fee and leaſed to him fi 

 Hearh's 9. Tears, and after be held over his Term, and the Leſſor entered and gave 10 

Max. 117. The Plaintiff” in Tail &c. And a good Plea without traverſing the Sellin 

cap 5.cites in Fee in the Father of the Defendant ; for when he holds over his Term 

8. C. it is a Doubt in the Law, whether he has Seiſin in Fee thereby. Br. 
Traverſe per &c. pl. 27). cites 22 E. 4. 38. 

5. Avowry was made for a Rent Nat in Fee, ſuppoſing the Gram! 

ſeiſed of the Place where &c. in his Demeſne as of Fee at the Time of the 

Grant. The Plaintiff ſbewed that the Grantor was ſeiſed of an Eſtate 7 ai 

at the Time of the Grant, and ſhewed of whoſe Gift the Tail was, and that 

the Granter was dead, and that he was his Iſſue and Heir of his Body &c. 

This is not good without traverſing the Fee-Simple, by the . 

| | Ounlon; 
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—_ 


Mounſon, Harper, and Dyer; but Manwood e contra. D. 280. b. in pl. 
16. cites Mich. 14 & 15 Eliz. Anon. | 1 | 
6. Avowry for Damage Feaſant in N. &c. The Plaintiff replied that he Ch. J How 
ig ſeiſed in Tee of B. wich is the Choſe adjoining, and the Defendant and ; or bs + ag 
hoſe whoſe Eſtate &c. Lime out of Mind have ed to incloſe againſt B. End of the 
The Detendant rejoin'd that B. was the Franktenement of G. and traverſed the Caſe of Dig- 
e if the Plaintiff in Fee at the Time when &c. the Plaintiff demur- by 2 Fitz- 
red, The Court was of Opinion that the preciſe Eftate which the Plain- For pa "I 
cif had in B. was not travertable, if the Plaintiff had ſaid only in gene- vas held 
ral that he was ſeiſed, Without ſaying of what Eſtate, and had only ſaid Yelv. 195: 
it was his Franktenement ; and then the other Side muſt have ſaid that in Caſe o 
he had nothing in it; but now this Special Traverſe of the Eſtate in FA . 
Fee is good, becauſe the Plaintiff had given Advantage to do fo, where- very Matter 
1s otherwiſe it had been i111 ; For if he had but an Eſtate for Years, or at of Fact al- 
Will or Sufferance, or Common, or Licence only to put in his Beaſts Iged by the 
o bac vice, it ſuffices; contra if but a Treſpaſſer. But Windham AN . 
doubred. L. 365. pl. 32. Mich. 21 & 22 Eliz. Sir Fra. Leake's Caſe. verked. nd 

| | Defendant 
by way of Traverſe may anſwer the Matter alleged in the ſame Words. 


„ In Naſte the Plaintiff /et forth that he was ſeiſed in Fee, and made a Cro. Et. 
Laſe to the Defendant for Years who committed Waſte; the Defendant = 
pleaded that R. H. was ſeiſed in Fee, who conveyed to the Defendant in Fee, P 

who re-granted to the Vlaintiff and his Heirs ſo long as R. H. ſhould have Mo. 665. pl. 
Iſſue of his Body, whereupon the Plaintiff entered and made the Leaſe to the _ is a D. 
Defendant prout &c. and that R. H. died at D. without Iſſue of his Bociy; (uy 
The Plaintiff had judgment in C. B. and it was affirmed in B. R. for is à D. P. 
the Seiſin in Fee ſet ſorth by the Plaintiff as in himſelf ſhall be intended 

an abſolute Fee ſince the Deſendant does not diſcloſe any Eftate bu: a 
determinable Fee in the Plaintiff which from differs that alleged by 

the Plaintiff, and ſo not good without a Traverſe. Yelv. 140. Mich. 


6 Jac. B. R. Ewer v. Moile. 


(L. a) S/n, Or Tenure XC. See Avowry. 


. ] N Reſcons the Seilin is not traverſable; for a Man may diſtrain S. P. but the 
who never was ſeiſed. Br. Seiſin pl. 29. cites 5 E. 4. 62. Tenure is. 


; Keilw. 31. 
b. pl. 3. Mich. 13 H. 7. Anon. per Fineux and Rede 1 


2. Contra in Replevin ; tor there the Seiſin is traverſable. Br. Seiſin, In Replevin 
pl, 29. Cites 5 E. 4. 62. the Defen- 


d 
Conuſance as Bailiff to the Earl of B. and ſbew'd that the Lands were Parcel of ſuch a Chantry, — 


to E. G. by the Stat. of 1 Ed 6. and pleaded the Saving in the Statute, by which the Rights 

ſared, and ſhewed 3 much Rent was belind &c. The Plaintiff es that the — * 
Fee and Seigniory of the Earl &c. This was ruled to be no Plea, becauſe he confeſs'd ſo much by the 
Avowry but this is for Rent reſerved by the Saving of the Act of Parliament, and is a Rem fct di. 
trainabſe for the Privilege which was before; but he may traverſe the Tenure, (viz.) Abſque hoc that 
at the Time of the making the Statute , or ever aſter the Lands were holden of the ſaid Earl. Winch 77 Paich 
22 Jac Stephens v. Randal. * INE” 


3. But in Ceſſavit the Ceſſer ſhall be traverſed and not the Seiſin. Br, In Ceſſavit 


Yeilin, pl. 29. cites 5 E. 4. 62. 8 


and not the Seiſin per Fineux and Rede J. Keilw. 3 1. b. pl. 3. Mich. 13 H. 7. Anon. 
5 D 4. And 


| 
| 
| 


—— — o - . 


a 
} 
' 


died his Tenant, and nor that he did not die ſeiſcd. Br. Traverſe per &c. pl. 49. cites 14H 


the Jen ure, in ſome Caſes in Avowry; As if the Avowant ſhews the Commencement of his Tenure, and lie 


not ſay that he holds the ſame Land of a Stranger, abſque hoc that he holds of the Avowant; bu! he 


Tit. Avowry 28. 37 H. 6 25. a. 11 5.4 11. 9 E. 2. Avowry 222. 15 E. 2. Avawry 214. 


v here they agree in the Services the Seiſin may be travers'd; and cites 21 E. 4. 64. and 84 20 E. 4 
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4. And in Writ of Eſcheat the Tenure ſhall be travers'd, bur na, 1 
. „ Seilin, Br. Seitin, pl. 29. cites 5 E. 4. 62. but not the 
of Ward 5. So in Right of Ward, and in Writ of“ Raviſhment of Ward 1 
* 5 Seiſin, pl. 29. Cites 5 E. 4. 62. Ex. 


Ward, the Defendant pleads Feoffment of the Father of the Infant, he ſhall fay Abſque hoc 


that he 


Br. ExCtione &c. pl. 3. cites 13 H. 4. 17. 8 C. 1 
The Poſſeſſion, nor the S-ifin in Raviſhment of Ward, nor in Ejectment of Ward, is not tra | 
Br. Traverſe per &. pl, 50. cites 14 H. 4. 24. Per Thirn and Hill. : Ferlable 
Per Catesby, if Lord and Tenant are, and the Tenant is diſſeiſed, and dies, and the Lord brin 
of Ward, ſuppoſing that the Tenant died in his Homage, this dyine ſeiſed is not traverſable; f 
Lord ſhall have the Ward, tho' he does not die ſeiſed, becauſe he died in his Homage Bur 9 * 
ſays, See the Writ and the Count thereof among the Entries; for it ſeems that the Lord ſhall ſa Y 
died in his Homage, and wot that be died ſeſſed of the Land. And in Writ of Ward by the 122 7 
Ward of the Heir of th: Meine, ſuppoſing that the Meſne died ſeiſed in Fee, this is not traverſ he 
But ſee that the Entry in Writ of Ward, and in Raviſhment of Ward, is no more but that he died 
his Homage. Br. Traverſe per &c. pl. 255. cites 18 E. 4. 5. "=Y 
* S. P. Per Fineux and Rede J. Keilw. 31. b. pl. 3. Mich. 13 H. 7. Anon. 


gs Writ 


3 — A f 6. So 1 Treſpaſs N ſhall be travers'd, and not the Seilin, Pi 
— 7 Py 1 1 
Thichi in Selim, pl. 29. cites 5 E. 4. 62. 

the Poſſeſſion, the Seiſen is traverſable, and not the Tenure ; for the Avowant ſhall have Tudomert the. 
to have Return for the Services. And ſo the Difference has always been taken between Action of 7 


p45 and Avowry. Keilw. 31. b. pl. 3. Mich. 13 f. Anon. Per Fineux and Reds | Tre. 


As in Re- . Where the Plaintiff confeſſes the ſame Tenure that is in the Acocury, and 
po the of the ſame Nature, but he holds by leſs Rent, there the Plaintiff” fhall au. 


efe dart — ME > * 2 ö Tg g 6 „ 
oy: bs. eee the Set/1n. But if the Defendant avows for Service uf Chrvatry, 


cauſe the and the Plaintiff ſays that ke holds in Socage, there he thall traverſe the 
Flaintiff held Tenure, and not the Seiſin; Per Nele J. and Brian Ch. J. agreed it to 
of him one > A 0 iverlty.  Avowrv ; 8 X 
Prey og be a good Diverlity. Br. Avowry, pl. 104. cites 20 E. 4. 16. 
mage, Fealty, and Eſcuace, and 2 5. Rent, and alleged Seiſin by the Hands of the Plaintiff as his rery Je- 
nant &c. and jor 24. Arrear at Eaſter he avow'd, Vaviſor ſaid he ought not to avow ; for ue lf 
this Acre by Feaity and 2.4. of which Services &c. abſ;ue hoc that che hold of you by Fomave, Fealty, and 
Knake, and 2 5. Rent, lodo & Forma &c. Per Hulley, You ought to traverſe the Seiſin, and not the 
enure, as here. And Per Brian Ch. J. He ſhill traverſe the Sehn; for the Eſcuace makes the Swriice 
of Chivalry, and the Deſendant has alleg'd Seiſin in the other Service, and not in the Eſcuage ; and therefore 
he ſhall traverſe the Seiſin of them, vir. of the 2 5. and of the Homage; for all this may be Socage ; 
and therefore he ſhall traverſe the Seiſin of that which makes the Socage Tenure, but not the $:rvice 
of that which makes the Service of Chivalry. Br. Avowrv, pl. 104. cites 20 E. 4. 16. 

And per Huſſey, in Avowry for Tenure by 10d. and alleging Seiſin &c. the Plaintiff may ſay that le 
holds of lim by a Hawk, abſque koc that ke hclo's of him by 10 d. and Vall not anſwer to the Seiſin; quod 
Brian conceſſit. Br. Avowry, pl. 104. cites 20 E. 4.16. | | 

* 8. P. Per Fineux and Rede J. d per Rede ]. the Tenure is traverſable, tho" they do not vary in 


ſhews before the Stature of &c. aud ſince Time of Memory, and ſhews when his Anceſtor was {ciied 
of the ſame Lands where the tukirg &. and infeoft'd &c. to hold of him by Fealty and certain Rent 
payuble &c. and for ſo much & c. In this Caſe the Tenure is traverſable, and not the Seiſin. Kelw. 
31. b. pl. 3. Mich. 13 H.. Anon. 

9 Rep. 35. a. in Blickital's Caſe, it is obſerved by the Reporter, that where ir is ſaid that when the 
Lord varies in the Nature and Quality of the Services, that the Tenure is traverſable, this is true when 
the Tenant confeſies the Tenure in Part, but he cannot traverſe all the Tenure ; as if the Defendant 
in Replevin avows upon the Plainrift for Rent and Services, as upon his very Tenant, the Plaintift can. 


muſt diſclaim or plead Hors de fon Fee; and ſays that with this agrees 10 H.6 6. b. and 7.4, 35H. 6. 


S. P. Mar. 175. Hill. 17 Car. C. B. in C:ſe of Layton v. Grange, by Banks Ch. J. that where the 
Lord and Tenant differ in the Services, the Traverſe ſhall be of the Tenure and not of the Seiſin; but 


17. 22 Aſſ. 68. and 9 Rep. 33. Bucknall's Caſe. 


8. In Afiſe of Rent, the Tenure is traverſable, and wt the Seifin; Pet 
Fineux and Rede J. Kelw. 31. b. pl. 3. Mich. 13 H. 7. Anon. 
9. In Replevin the Defendant avow'd, for that the Plaintiff hL of bi 
one Acre of Land in the Place where &c. by Fealty, and 16s. Rent pa 
at two Feaſts ; the Plaintiff replied that he held of the Avowant the ſand 
Acre, and two more Ly Fealty, and 16 s. Rent payable at one Da), * 


a 


Traverſe. 


ic that he held the ſaid Acre by the Services payable at 2 Days, it was ob- 
ted that the Plaintiff ought not to traverſe the Tenure. But Walmſley 
'oncra 3 for if he ſhould traverſe the Seiſin, that would be a Confeſſion 
af the Tenure, quod Periam conceſſit; and faid that the Difference com- 
monly taken in the Books is, that where the Parties agree in the Tenure, 
there the Seiſin is traverſable, Et Vice verſa; and he conceived that the 
Payment at two Days alters the Tenure. Godb. 24. pl. 34. Trin. 25 
Fliz, C. B. Throgmorton v. Terringham. | 


(Ma) Lin Sole, or Joint. 


. IN Raviſhment of Ward, the Plaintiff claimed the Heir as Heir of H. In Raviſh- 
] who died ſeiſed &c. and the Defendant ſaid that A was ſciſed in Fee ment of 


ard the 


betore that H. any thing had, and took H. to Baron, and had Iſſue the In- Defradons 
fant, abſque hoc that H. was ſole ſeiſed at the Time of his Death &c. and the .d ba- the 


| 
vo 


others econtra; and the Plea held good. Br. Traverſe per &c. pl. 142. nceſtor and 
cites 37 H. 6. 31. J. N crere 

jointly ſeiſed, 
and N. ſurvived ; this is ſuſficient without traverſing the ſole Seifin; for the Vyit and Declaration is 
ily Sb. Br. Confeſs and Avoid, pi. 61. cires 1 E. 4. 9. and 2 E. 3. 28, 29. accordingly. 

Int in Raviſhment of Ward by Executors, who counted that A. was ſeiſed in Fee, and held of their 
Teſtator in Chivalry &c. and died, his Heir within Age, by which the Lord ſeiſed him and died, and 
the Executors Plaintiffs were poſſefs'd, and the Defendant raviſh'd him; the Defendant ſaid that the Fa- 
ther of tle Infant <vas only ſe;ſed in Right of J. his Wite naw Defendant, and the Father diba, and ſhe fer- 
wird and ſeiſed the Infant her oxvn Son &c. And Per Cur. This is no Plea, without traverſing Ablque 
hoc that the Father died ſeiſed in Fee prout &c. Br. Traverſe per &c. pl. 255. cites 18 E. 4. 5. 


2. In Treſpaſs, if Sole dying ſeiſed be pleaded in Par, Title, or Replica- Br. Brief, 
tim &c. aud avoided by Forint Eftate in him and in another who ſurviv'd, Pl. 339 
there he ſhall traverſe the Sole dy ing ſeiſed; for Bar, Title, Replication, T,;;..c. * 
and ſuch Pleadings, are Matter iu Fact. Br. Confeſs and Avoid, pl. 61. per &c. pl. 
cites 1 E. 4. 9. 205. cites 
8. C.—— 
S. P. Ibid. pl. 213. cites 2 E. 4. 28, 29. 


3. But where ſuch dying ſeiſed is alleg'd in Ayel, Beſayel, and Mertdan- Br. Brief, 
ger &c. there 7t is ſufficient to plead the Fointure in him and another, and Y2339,Ches 
lat the other ſurviv'd ; and well without Traverſe ; for Writ and Decla- 1 
alen is not but Suppoſal; quod nota by both Courts of B. R. and C. B. per &c. pl. 


br. Conſeſs and Avoid, pl. 61. cites 1 E. 4. 9. el 
d. P. Ibid pl. 213. cites 2 E. 4. 28, 29 ——S. P. Cro. E. 795. pl. 41. in Cafe of Cowper v. Temple, 


4. Where a Man pleads Jointenancy in Afſiſe, or Præcipe quod reddat, 

ir Kin in Fure Uxoris, Judgment of the Writ; this is ſufficient without 

Hrming Heiſiu in Fad, or traver/ang the ſole Seiſin, where the Seiſin is in 

jure Uxoris; for the Writ is only Suppoſal, but Title is Matter in Fact, 

3 otherwiſe it ſhall be there. Br. Traverſe per &c. pl. 237. cites 

10 E. 4 16. 

5. In Dower, if the Tenant alleges Fointenancy in the Baron, and in J. Heath's 

f. who ſurvived, the Feme (ball ſay that he was ſole ſciſed, abſque hoc that _ 3 

vey were jointly ſeiſed. Br. Traverſe per &c. pl. 279. cites 22 E: 4. 39. 8. ©” 
6. Replevin; the Defendant made Cognizance as Bailiff to Sir Anthony 

Cock for Damage feaſant in his Freehold ; the Plaintiff ſaid he held the 

Land i» Coparcenary with the ſaid Sir Anthony, as Coheirs to Sir Edw. 
elknap: And Harper and Weſton thought it not good without a Tra- 

verſe 


- Y l 
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* Non fs «„ 
verſe ot the ſole Freehold ot the ſaid Sir Anthony, but Welſh and Dy 
e contra; and at length Iſſue was joined upon the Coparcenary and * 
whether the Intire was the Coparcenary ot Sir A. which is only Su 5 
ſal as a Declaration; and this Plea of Coparcenary is only in Abateme : 
of the Avowry in Eſfect. D. 280. b. pl. 15. Mich. 10 & II Eli; Sr 
Ant. N e I OY Pg 0M 

7. In Replevin tne Defendant avoze*d, for that a Copy hold was 

to the eee aud B. C. D. and E. and that C. D* 1 E. 9 

atterwards B. died, whereby the Defendant was in by Survivorſhip and 0 

is ſcle ſeiſed, and took the Cattle Damage feaſant ; the Plaintitt confeſs'd the 

Grant, and that C. D. and E. died, and that B. and the Defendant ſur- 

vived ; but ſays that B. afterwards ſurrendered h1s Part to a Stranger, ube 

ſurrendered to the Plaintiff, abſque hoc that the Defendant was ſul: ſaiſed at the 
Time ot the taking. It was objected that the ſole Seiſin was not tr. 
verſable, but the Survivorſhip only; and that the Jointenancy and Sur. 
vivorthipare conteſs'd and avoided, and ſo the Traverſe is double, But 
per tot. Cur. the Traverſe is good; tor the ſole Seiſin being alleg'd by 
the Detendant by Way ot Bar preciſely and materially, it ought to be 
travers d. Cro. E. 795. pl. 41. Mich. 42 and 43 Eliz. C. B. Cowper y 
Temple. 

4. fo Treſpaſs brought by M. Widow &c. the Defendant pleaded that 
before the Treſpaſs B. her Husband was ſeiſed in Fee, and ſo ſeiſed died, where. 
by the Lands deſcended to C. his Son and Heir, who demiſed it to the Defen. 
dant, by Virtue whereot ne entered; the Plaintitf replied that before C. 
any thing had &c. A. his Grandfather was ſeiſed in Fee; and in Confidera- 
tion of a Marriage between B. and M. the Plaintiff, he made 4 Feoftment ts 
them and to the Heirs of B. on the Body of 1. to be begotten, Remainder 
10 B. in Fee, abſque hoc that B. died ſeiſed in Fee Modo & Forma prout &c. 
Upon Cemaurrer it was adjudged tor the Plaintiff, becauſe no dying ſeiſed 
is pleaded fo as it might be rravers'd, but with a Sic Seiſitus obiit. And 
the only Matter traverſable here is the Seiſin in Fee Modo & Forma; for 
the Replication has conſeſs'd a jJoint-Seiſin of B. and M. and to the 
Heirs of the Body of B. with a Fee-ſimple in B. and that is good with 
the Traverſe. Hutt. 123. Trin. 9 Car. Edwards v. Laurence. 

Freem. Rep. 9. In Treſpaſs for taking his Horſe, the Defendant ju/tifed that he was 
25 ＋ 295+ ſeiſed of ſuch Lands, and intitles himſelf to an Heriot ; the Plaintiff re- 
> Has ag feed Plies that F. S. woas jointly ſeiſed with the Defendant, & hoc paratus el 
that when a Verificare, The Plaintiff demurr'd generally, becauſe the Plaintiff 
Dying Seiſed ſhould have travers'd the ſole Seiſin. It was anſwered that he need not 
is alleged geg traverſe the ſole Seilin, becauſe the Matter alleg'd by him avoids the Bar 
Gall . „ without a Traverſe. The Chiet J. held the Traverſe of the ſole Seilin 
tended a fole necellary, becauſe it is iſſuable; and the other Juſtices (abſente Ellis) 
Seiſin. And were of the ſame Opinion; and gave Judgment tor the Detendant, 2 
ſays, it Mod. 60. Mich. 27 Car. 2. C. B. Snow v. Wiſeman. 


was argued, 
that oo Plaintiff ought to have traverſed the Sole Seifin, becauſe otherwiſe there are only 2 
Affirmatives, and yet no Conteng nor Avoiding neither; and 2 Affirmatives cannot make any Iſſue 
And he cited 22 H. 6. 23. 1 Bulſt. 48. 5 H. 7. 10, 11. And that there was a great Difference between 
Jointenancy pleaded in the Bur, where a Sole Seiſin is alleged in a Count or Declaration, and hen it 
is in the Replication, when a Sole Seiſin is alleged in the Bar; but the Count is but as ſuppoſal, and lo 
need not be traverſed; as the Bar muſt, where it is contradicted, becauſe the Bar muſt be more cer- 
tainly and poſitively alleged, and cited 1 Ed. 4. 9. Cro. Trav, 219. Yelv. 140, 141. and 3[Cro. 230. 


6 Mod. 158. 10. In Replevin tor taking his Cattle, the Defendant made Conuſance, 
Gr 200 bi that A. was fuſed of the Place where &c. in Fee, and that by his _ 
TY the al. he took the Cattle Damage feaſant. The Plaintiff replied, that he was ſale 
leging him- 6 one 34 Part, and put in his Cattle, abſque hoc, that A. was Sole ſeiſed, 
ſelf to be pon Demurrer the Plaintiff had judgment; for the Defendant made 
— in Conuſance that his Maſter was ſeiſed, which mutt neceſſarily be intende 

with hk bo ſole ſeiſed ; and whatever is neceſſarily intended, or implied, 15 U® 


not a Con- verſable, as well as if it were expreſs'd ; therefore tho” rhe Od 


i. as. » * 
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illeged a Seiſin in Fee generally only, yet that being intended a ſole feſſion and 
Seilin, the Plaintiff may traverſe the ſole Seiſin; and ſince the Plaintiff an Avoi- 
les himſelf Tenant in Common with the Detendant, it had not been dase. And 
ma! R G | * b, 0 whereas the 
nough to ſay, that he is Tenant in Common with the Defendant, with- Caſe of D. 
it traverſing his ſole Seiſin, or that he was ſeiſed Modo & Forma. 2 280 [above] 


vilk, 629. pl. 6. Paſch. 3 Annæ, B. R. Gilbert v. Parker. ag 2 ob- 

3 . | 1 ed; he 
dad, 1ſt, that the Court were divided upon it. And 2dly, there may be a Difference * —— Copar- 
rers and Jointenapts, and Tenants in Common; for the two firſt are ſeiſed, per My & per Tout; but 
the laſt has a ſeveral Seiſin; and here, to introduce his Traverſe, he muſt make himſelf ſome Title, 
o enable him to controvert with the Defendant. 


Traverſe. 


. \ K 


— 


(N. a) Lin in General. 


IT was held, that if a Man brings Writ of Right, and counts upon 

Seilin of his Anceſtor, or upon his own Seiſin, this Seiſin is not 
mycrſable ; but he may tender the Halt-Mark to inquire of the Seiſin. 
Bur if ſuch Recovery by Writ of Right be pleaded in Bar in another 
tion, the Demandant may traverſe the Seiſin by Way of Fallitying ; 
ind note, that at this Day the Sei/au in every Action is traverſable by the 
hatute of new Limitations. Br, Traverſe per &c. pl. 338. cites 10 E. 


1 4 A Writ of Extry, in Nature of an Aſjiſe, was brought againſt A. 
who pleaded, in Abatement of the Writ, that before the Seiſun and Diſſei/it 
ſuppoſed, E. was ſciſed in Fee ot this Land, and being ſo ſeiſed, leaſed rhe 
Lind to him and his Wife for their Lives, and that his ſaid Wife is in full 
Lat Dale, and is t named in the Writ, The Plaintiff replies, that 
lm; alter the Seiſin of E. of the Lands aforeſaid, he was ſeiſed in Fee of 
the aid Lands, and leaſed them to E. for Life; and that E. being ſo ſeiſed, 
mae the ſaid Leaſe for Lives to A. and his Wife, and that he enter'd for 
the Forfeiture, and was ſeiſed till A. enter'd and oufted him. This is a good 
Replication, without traverſing the Seiſin in Fee of E. for that was 
wntels'd and avoided before; tor when E. made a Leaſe for Lite to the 
Husband and Wite, he gain'd a wrongful Fee to himſelf by this Leaſe; 
which Fee is deſtroy'd by the Entry of the Demandant for the Forfei- 
* as is alſo the Jointenancy between A. and his Wife. Jenk. 105. 
l. . | 
3. Where Seilin is materially alleged in a Real Action, in a Bar, Repli- But where 
cation, or Title, it ought to be traverſed ; and the Confeſſion and Avoi- 3 
lrace of joint Seifin and Survivorſbip will not ſerve; tor the Allegation of . 
Xiln is politive, and is to be underſtood ſole Seiſin. Jenk. 117. Suppoſition, 
pl. 34. as in a 

| | Writ of 
of Ayel or ortdanceſtor, where the Dying Seiſed of the Anceſtor 1s alleged b the Words E quod cum 
u the Count; there a Confeſſion and Avoidance will ſerve, for the Realon aforeſaid; and fo if, in the 
Writ of Ayel, the Seiſin is alleged in the Ayel ut dicitur. In Mortdanceſter the Writ is for the Jury 
o enquire whether the Anceſtor of the Demandant died ſeiſed. Jenk. 117. pl. 34. 


. In Replevin &c. the Defendant avow'd the Taking &c. Damage 2 Le. 80. 
lealant, ſetting forth, that one F. was ſeiſed in Fee &c. and demiſed the p'. 107. * 
Land 70 him 6 r 21 Years &c. The Plaintiff replied, that before F. was Baldoct : 
Jed, King H. 8. was ſeiſed in Fee &c. and made a Grant thereof, by Copy S. C. and the 
/ Curt-Roll in Fee. It was obje&ed, that the Plaintiff ſhould have Demurrer 
raverſed the Seiſin in Fee in J. who might come to the Land by a good e 
te of Puiſne Time Wray ſaid, there is no Queſtion but where the he Leafs 705 
gelendant alleges a Seiſin in one from whom he claims, there the Plain- forth in the 
lf cannot allege a Seiſin in another from whom he claims beſore rhe Avowry was 


5E Seiſin 


mo TD 2» ww. wa 
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; ; p ; 5 » 0 . 
not anſwer d; Seilin of &c. without traverſing, confeſſing, and avoiding the Seifin 


for that the 8 
ii; alleged by the Detendant. And Judgment was given for the Ayo. 
le Avomry Cro. E. 30. Trin. 26 Eliz. B. R. Herring v. Blucklow, "I 

ought to 


have concluded thus, (viz.) And ſo he was ſeiſed by the Cuſtom till the Avowant, Prætextu of the 


ſaid Leaſe for Years, enter'd; and ſo it was adjudged. 3 Le. 94. pl. 186. S. C. in the ſane 
Words. 


(O. a) Title, or Intriifion. 


| Heath's I. Etinue of a Box of Charters, baiPd by . to the Defendant to dal. 
Mas. 113. ver to the Plaintiff. The Defendant ſaid, that they cyncern'( the 

& £3 3 Manor of B. whereof he himſelf is ſeiſed, and was poſſeſſed of the Box gf 
e Charters / the ſaid Z. took them, and after he bail d them to the Defens 
dant, as in the Declaration; by which he retain'd them, as lawtully he 

might. The Plaintiff ſaid, that before that the Defendant any thing had, 

R. was ſeiſed of the Manor, and poſſeſſed of the Charters, and gave them 1 

the ſaid J. who deliver'd them to the Defendant, and after K. died ſi; a, 
and the Defendant intruded. And the Defendant rejoin'd, and mains 
the Bar, abſque hoc, that he intruded alter the Death of R. prout & 
And, per Cur. this is not traverſable; tor the Subſtance is the Title of 
R. which ought to be traverſed. Br. Traverſe per &c. pl. 196. cites 


s E. 485. 


cc Wnt tr — 2 — cog ew. 


(P. a) Neceſſary in what Caſes. 


Every Bar I. O all Bars that are pleaded in the Affirmative, the Plaintiff, in his 
ought to be Replicarion, oght either to traverſe the Bar, or confeſs and cv 


anſwer'd by 7 WS 4h 
| e the fame. Brown's Anal. 10. 


Adoidance, : ; Wh” D 

or Traverſe, unlels in Special Caſes, (or by Denial thereof may be added; for this is commonly {aid t) 
be Part of this Rule.) 2 Lutw. 1625. Trin. 1 Anne, in the Appendix, by the Reporter in the Cute 
of Walters v. Hodges. 


2. In Treſpaſs the Defendant ſaid, that the Place is his Franktenement 

| c&c. The [larntiff ſaid, that F. P. was ſeiſed in Fee, and infeoff d him, 

by which he was ſeiſed till the Defendant did the Treſpaſs ; and he re-enttr d 
and brought the Attion. The Defendant ſaid, that N. was ſeiſed, and died] 
ſeiſed, and his Heir enter'd, and died without Iſſue ; and the Defendant as 
Heir enter'd, and ſhew'd How Heir &c. and of ſuch Eftate he was ſeiſed at 
the Time of the Treſpaſs. And the Opinion was, that it is no Plea; lor 
he has not traverled the Replication, nor confeſs'd and avoided it; 10! 
it may be, that the Detendant diſſeiſed the Plainritt, and infeoll'd N. 
who died ſeiſed, and to whom the Defendant is Heir, and he hall 7 
take Advantage of this Deſcent. Br. Replication, pl. 18. cites 7 H. 
6. 31. 

As in Diſceit, 8 Where the Plaintiff alleges a Negative, the Defendant may anſwer 


becauſe the in the Affirmative without Traverſe. Br. Traverſe per &c. pl. 63. cites 
Defendant | 


ſued the 7 H. 6. 43. | 
Plaintiff in a 
Debt in the Name of M. without J it Aſſent, the Defendant ſaid, that he retain'd kim at B. &c. by 
be ſued him with Aſjent of A, <vithout traverſe, and well. Br. ibid. 4 In 


— . — — 
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4 la Treſpaſs the Defendant ſaid, that he and A. did the Treſpaſs, to 
lich A. the Plaintiff has releaſed &c. by this Deed &c. The Plaintiff 
id, that A. did not do the Treſpaſs, but therecf is Net (&uilty; and a good 
Replication. BT. Replication, pl. 64. cites 11 H. 6. 35. 

g. Dower againſt R. and F. -R. pleaded Nontenure generally ; and F. 
fuer d as Tenant of the Entrerty, and pleaded in Bar; and no Plea, with- 
ont ſaying abſjque hoc, that R. any thing had, by which he faid according- 
lu. But atter Newton agreed the Plea good without the Traverte. 
br Several Tenancy, pl. 17. cites 22 H. 6. 44. 

6. Where the one Farty traverſes, the other, who rejoins to him, ſhall not 
traverſe alſo 3 but it ſuſtices to maintain the Writ, Br. Maintenance de 
brief, pl. 14. Cites 9 E. 4. 36. 3 

„ When the Tenant pleads in the Negative, it ſuinces for the Deman- 4; where 
unt to anſwer in the Affirmative, Br. Maintenance de Brief, pl. 14. cites — pleads 
E me 

for the other to ſay, that Tenant the Day of the Writ purchaſed, Priſt. Ibid. 


8. In Afiſe the Tenant pleaded Ferff ment of the Anceflor of the Plaintiff 
with Warranty, whuje Heir he is. The Plaintiff ſaid, that the ſame An- 
uſtor is yet alive at D. in the County of N. and a good Replication. Br. 
Replication, pl. 63. cites 11 E. 4. 18. 

9. In Agiſe, it the Tenant pleads Feoffment with Warranty of the Father 
( ite Plarntiff fimply, the Plaintiff may ſay, that it was upon Condition, 
without Traverſe, that it was not imply; for it is 20 Defect in the Bar. 
Þr. Nugation, pl. 15. cites 15 E. 4. 24. 

10. In Appeal of Death by the Heir, it is a good Plea that he has an el- So in Appeal 
ler Brother who is Heir, without traverſing that the Plaintiff is Heir; Per 2 Gs 2 
Hutiey Ch. J. Br. Traverſe per &c. pl. 279. cites 22 E. 4. 39. ſhe was not 


: lawfully ac- 
And in thoſe he ſhall not traverſe the 


ue Kc. Br. Ibid . to allege Outlawry. Br. Ibid. 
next Heir, nor the lacuſullꝗ accoupled. Br. Ibid. 


11. In Formedon, if the Tenant pleads Feoffment of the Anceſtor with 

Warranty and Afſets deſcended, it is a good Replication that after the Aſ- 
ies 4/cocnded, and before i be Action brought F. N. had recovered the Aſſcts 
ly der Title, and had ſued Execution; Quod nora by all the Juſtices Ar- 
guendo in Treſpaſs. Br. Replication, pl. 66. cites 1 E. 5. 3. 
- 12. Where the one alleges Dying ſeiſed in Tail, and the other dying ſeiſed 
nee, there are 2 Affirmatives; and therefore there are oughr to be a 
Traverſe, and becauſe not, therefore ill by the beit Opinion. Br. Con- 
teils & Avoid, pl. 64. cites 5 H. J. 11, 72. 

13. In ſome Caſe Plea ſhall be good without Traverſe for the Miſchief of S. p. Per 
le Trial, as where a Man * pleads Baſtardy, the other ſays that Mulier, Huſſey Ch. 
and well; Ouære inde, without ſaying, Aud nit Baſtard, Br. Traverſe J. Br. Tra- 
per &c. pl. 185. cites 6 H. 7. 5. Per Huſſey and Fairfax. | verſe . 

14. But where the Thing is to be tried ultra Mare, there it is good Law, cites ha E* 
hat he 1:2ed not traverſe. Br. Traverſe per &c. pl. 187. cites 6 H. 7.5. 4. 39. 

1. Where one juſtifies by Leaſe from F. S. the Plaintiff ſays that F. 8. 
feof d him before, it is not good without "Traverſe. Cro. E. 754 pl. 17. 
Palch, 42 Eliz. C. B. in Covert's Caſe. 

16. When a Matter is expreſsIly pleaded in the Affirmative, which is ex- 
preſsly anſwered by che other Party in the Negative, there a Traverle is 
nesdleſs, becauſe there is a ſufficient Iſſue joined, as 36 H. 6. 15. is. Cro. 

b. "55. pl. 18. Huiſh v. Philips. FIT 

, In. As where A. was bond fn a Statute Merchant to B. the Defendant Yelv. 38. 

n bool. ro the Uſe of C. defeaſanc d, that if he paid ſuch Sums at ſuch besch. 1 Je. 

Days, the Statute ſhould be void. In Azdita Dnerela by A. he fhew'd Pons 

e was Paratus at the ſaid Days and Places to pay, & obtulit * ſaid- & C. And 
ums, 


| 
| 
| 
| 


za 
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Error tiff demurr'd. It was held, That the Traverſe was not good; for there 1 
| ee being an expreſs Affi rmative before, Quod paratus fuit, & obtulit &c 5 
18 3 and Non Obtulit being an expreſs Negative, there hall not be any Tra. f ; 


—— 


— 
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tho' ſeveral Sums, and C. was not there to receive them. The Defendant pleaded that a 
Exceptions ſach a Day C. was at the Place where &c. and demanded the Sum, ang ,; 


wg ily mm ther the Plaintiff, nor any for him, were there to pay it, abſque hoc that 2, 


ment upon Plaintiff obtulit the ſaid Sum at the ſaid Day &c. and thereupon the Plain. 


ment was af- Verſe ; Wherefore it was adjudged tor the Plaintitt, Cro. Eli 
—_ in 755. pl. 18. Paſch. 42 Eliz. C. B. Huiſh v. Philips. 
1 

tot. Cut in omnibus. —— Cro. J. 13. pl. 17. Paſch. 1 Jac. B. R. Philips v. Eugre, S. C. and Jud 
ment affirm'd. 3 


Z. 154, 


18. In ſecond Deliverance the Caſe was, that J. being Leſſee for Wars 
9 Eliz. affign'd his Eftate to A. the Plaintiff. The Detendant pleaded that 
before the Grant to A. viz. 8 Eliz. Z. affign'd his Eſtate to the Defendant 
without traverſing the Grant to the Plaintiff. Williams ſaid, there needs 
no "Traverſe; for being granted the 8 Eliz. it is impoſſible it ſhould he 
E Eliz. and cited 2 Ed. 6. and 1 H. 5. But Anderſon held that 
e ought to traverſe; for it is impothble to confeſs and avoid a Grant b 
Confeſſion that was granted to another before; for if it were fo, the 24 
Grant is void, and being confeſs'd, here ought to be a Traverſe; Walm. 
ley contra; But Glanvill and Kingſmill held, that there muſt be x 
Traverſe; for there ought to be a Confeſſion before there can be an 
Avoidance, but here he does nut confeſs the Grant, but pleads Matter that 
denies its being granted. And at laſt Anderſon gave Judgment that he 
ought to traverſe. Ow. 142. 44 Eliz. in C. B. Ayer v. Joyner. | 
As if the 19. The Plea of the Detendant ought either to confeſs and avoid, or tri. 
Plaintiff in oerſe the material Point in the Declaration; and Confeſſion is only where the 


titles himſel oF EP." g : 
Men Ley Plaintiff and Defendant agree in one and the ſame Thing; and where 


long as F. &. they vary iu Eſtate in the Quantity of it, there ought to be a Traverk, 
has Iſſue, Velv. 140. in Cate of Ewer v. Moile. 
and rhe De- | 
fendant would derive an Eſtate ſ long as F. D. has Iſſue, he muſt take a Traverſe ; for tho' they agre: 
in the Nature of the Eſtate, ver they vary in the Subſtance by reaſon of the different Limitations 
Yelv. 140, 141. Mich. 6 Jac. B R. in Caſe of Ewer v. Moile. 

So if the Plaintiff in Waſte declares of an Eſtate to him and his Heirs Males, and the Defendant device: 
Eftate to the Plaintiff and his Heirs Female &c. this is not good without traverſing the Eſtate ſurmiſed 
by the Plaintiff, Yelv. 141. in Caſe of Ewer v. Molle. 


20. In all Actious where the Plaintiff” makes a Title to the Thing in Di 
mand, or to a Thing for which he demands Damages, there the Deten- 
dant ought to make a better Title to himſelf, and to traverſe the Plain- 
tifl's Ticle, or otherwiſe to confeſs and avoid it. Arg. Quod fuit concel- 
ſum per rot, Cur. Yelv. 174. Hill. ) Jac. B. R. in Caſe of Prieſtly . 
White. 

21. When a Man ju/tifies all the Fact, there needs no Traverſe. Mo. 
$64. pl. 1192. Hill. 13 Jac. Weaver v. Ward. 

22 He who pleads in the Negative, ſhall never take a Traverſe; for he 
mutt only maintain his Bar; Per Jones and Whitlock. Palm. 511. Hill. 
3 Car. B. R. Farrer v. Gate. | 

23. Where any Thing pleaded is directly contrary to the Matter in th: 
Declaration, ſuch Plea is not good without a Traverſe, but it is in tte 
Election of the other Party to paſs by it, or to demur upon it; Ft 
Twiſden J. who ſaid that this ſeemed to be a Rule as to Traverſes. Sid. 
301. Mich. 18 Car. 2. B. R. in Caſe of Courtney v. Phelps. 
2 Mod. 6 24. North Ch. J. ſaid, He had always taken the Law to be, ttt 
Mich. 27 when you come to the Replication, the omitting of a Traverſe where it ought 
Car. 2. C. B. r be taken, was Matter of Subſtance ; for if they ſhould not be bound td 
S. C. accord- traverſe, they might plead on ad infinitum. And he ſaid ſo he had olten 


- ] b * 4 1 
Way ſeen it ruled in B. R. that Hoc pararus eſt verificare, inſtead of Hoc oy 
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ir quod inquiratur per Patriam or De hoc ponit ſe ſuper Patriam, was 

Vatter ot Subſtance. Freem, Rep. 203. pl. 205. Mich. 1675. in Caſe 

snow v. Sir Wm. \Viſeman, | | 
25. In Replevin, the Detendant made Conuſauce as Bailiff to Sir P. W. 1 . 

0 g forth, that he was ſeiſed in Fee of the Place where &c. and ſo 31 4 f 8 

ßes the taking Damage-feaſant ; The Plaintiff replies and confeſſes the 8. C. by the 

% of Sir P. W. but pleads, thay Sir G. N. his Father was ſeiſed &c. in Name of 

Fie, and made a Leaſe to N. R. for 3 Lives of the Place where &c. that Bradburn 

V. K. was dead, and that N. V. entred as Occupant, and made a Leaſe to 5 3 


le Plaintiff. The Defendant demurred, for that the Plaintiff had not but * 


121cr{ed the Seiſin in Fee of Sir P. W. the Son. It was held per Curiam, ment was gl- 
at either in Treſpaſs or in Avowry, if a Freehold is pleaded it muſt be ven. 


z erſed, unleſs the Party does wholly confeſs and avoid it by a defeaſ- 1 4 
ble Title, only with this Difference, That if in Action of Treſpaſs a Hill. Term 


[rechold is pleaded, the Party may traverſe it generally, without 1ndu- following it 
og bis Traverſe by a Title; but in Avowry, the Traverſe muſt be in- was adjudg'd 
duced by ferting forth a Title; Et per Curiam, the Want of a 'Traverſe 20 the 


Matter of Subſtance in the Principal Caſe, becauſe there are 2 Afirma- 8 


415 in the Pleading, and that will not admit any Trial without a Tra- ill for want 
zerſe; therefore *tis t helped by a general Demurrer; but a ſuperfluous of a Tra- 
Traverſe is only Matter of Form, becauſe it doth the other Party no Injury. 3 
alk. 354, 35S. pl. 7. Mich. 4 Jac. 2. Radborne v. Kennadale. 3 


where was 

| Parcel of the 
dor Tempore captionis; for tho' it was granted that the Reverſion of the Locus in quo remained 
Pc! of the Manor after the Demiſe for three Lives; yet the Place itſelf and the Freehold were ſever- 
bete Demiſe, and by Conſequence they were nor Parcel of the Manor Tempore quo &c. therefore 
the Plaintiff ought to have traverſed that which the Defendant had affirmed ( viz.) that the Locus in 
20 es Parcel of the Manor of A. Tempore quo &c. And as to this Matter there is a Difference be- 
een Replevin and Treſpaſs; And the Court held that the Seiſin in Dominico of the Place where 
ke, ves not traverſable ; for 'tis not expreſsly alleged in the Conuſance, that Sir P. &c. was ſeiſed 
n Dominico of the Place where, but only by Conſequence as it was Parcel of the Manor of Aſley, of 
wich he (Sir P. W.) was ſeiſed in Dominico ; therefore if he had traverſed the Seiſin, it muſt have 
222 of a the Manor. The Judgment was affirmed. 


:6. The Default of & neceſſary Traverſe is Subſtance, and not aided by 
general Demurrer. Carth. 166. Mich. 2 W. & M. B. R. in Caſe of 
orn. Kennerdale. 


Ca) Neceſſary in what Caſe, JYhere there is a Con- See (N a) 
fefhing and avoiding. 


. IX / HERE the Matter is confeſſed and avoided it zeed not be tra- 
verſed. 3 Salk. 353. pl. 4. Paſch. 9 W. 3. Anon. 
2. in Annuity rhe Plaintiff declared upon Preſcription, the Defendant Put where 


1 that it was granted upon Condition, which is broken on the Part of the „ ing 
Plaintiff ; and no Plea per Cur. without travering the Annuity by Pre- 5% it i Y 
enption; For Annuty by Preſcription, and Annuity ly Grant upon Condi- ſufficient for 
"a cannot be extended to one and the ſame Annuity. Br. Confeſs and avoid, the other 10 
pl. 63. cires 32 H. 6. 4. F ſay that it 


3 : 2 ER : Was upon 
(ati &c, without traverſing &c. for it may be ixtended one and the ſame Feoftment ; note the Di- 


rity. Br. Confefs and Avoid, pl. 63. cites 32 H. 6. 4; 


* Where the Plaintiff confeſſes as much as the Defendant alleges and 4s in Treſ- 


he need not traverſe, Br. Traverſe per &c. pl. 143. cites 37 H. 6. Rm we 
ug « tified for 

end : | : Common ap- 
ran to is Louſe in D. and 40 Acres of Land in the * where &c. The The Plairt if ſaid that he 
| 0 5 pad 
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ſeſſed. Jenk. 2. In Ejedi ment the Defendant pleaded in Bar that the Dean c. of Windſc 
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had no Common there, but during the Time he dwelt in the ſaid Fleuſe, and be did net devell e 
the Freſpaſs, alſque. hoc that he had Common there in other Manner; per Choke here the Phainif 
feſſes all that hich the Deſendant has ſaid and more; he need to traverſe; Rut per Priſot he , 
traverſe ; for he docs rot confeſs all that the Defendant has ſaid, for he claimed Common there 
times; And the Plaintift ſaid, that he had not Common there, but when he dwelt in the Hur ; 
which &c. By which he traverſed the Common Modo & Forma &c. Br. Confeſs and Avoid pl I 
Cites 37 H. 6. 36. „pl. 2 

For in Afliſe if the Tenants pleads Feeffment of the Father of the Plaintiff with Warranty; and th; 
Plaintiff ſays, that it was upon Condition &c. and that he entred as Heir for the Condition breken, he well 
not to traverſe &c. for he has confeſſed all that the Tenant ſaid and more, which Surplus avoids the 5 
of the Tenant. Per Choke. Br. Confeſs ard Avoid, pl 22. cites 37 H. 6. 36 — S. P. ibid. p 9 
cites 6H. 7. 5. per Huſſey, Fairfax and Wood, — S. P. Br. Traverſe per &c. pl. 187. cites 6 H. 5.0 
Wood. Heath's Max. 111. cap. 5. cites S. C. * 
o elſewhere, if the one alleges dying ſeiſed, and the other alleges Deviſe of him <vho died ſeiſed; whic 
Ground was admitted there for Law, Br. Confeſs and Avoid, pl. 22. cites 37 H. 6. 36. a 


Br. Traverſe 4. In Treſpaſs the Defendant ſaid that R. H. was ſeiſed in Fee, and in 
per &c. pl. feoffed 2, who infeoffed 3, who infecffed 5, and one died, and the 4 inferfle 
8.8 nes the Defendant and gave Colour to the Plaintiff; and the Plaintiff ſaid 
| that before R. H. any Thing had, F. H. was ſeiſed in Fee, till by the (aid 
R. H. diſſeiſed who occupied at Will, which R. H. infeoffed the 2, why in 
feaffed the 3, who infeoffed the 5 and 4 others, by which they were ſeiſet 
and thew'd how the Defendant came to the Poſſeſſion by them, and he 
re-enter*d, and was ſeiſed till the Detendant did the Treſpaſs, and the 
Defendant rejoin'd that R. H. did not diſſeiſe J. H. And a good Plea 
and need not to traverſe that the 3 did not inteott the 9 but the 5 only; 
for he confeſſes all that the Defendant has ſaid and more; quod nora. Br: 

Confeſs and avoid, pl. 43. cites 3 E. 4. 17. 
5. Where one juſtifies by a "Leaſe from F. S. and the Plaintiff [s, 
That the ſaid F. F. infeoffed him before, and after the Feoffment enter'd, and 
diſſeiſed him and made the Leaſe, and afterwards re-enter d. This is good 
without Traverſe ; for thereby he confeſſes and avoids the Leale al- 
> % per Cur. Cro. E. 154. pl. 17. Paſch. 42 Eliz. C. B. in Covert's 

| e. 

For a Con- 6. In Replevin the Defendant avow'd for that V. R. was ſeiſed and 
pope, ag made a Leaſe to him (the Detendant) for one Year, and fo juſtified the 
2 fall As. raking &c. Damage-feaſant. The Plaintiff re lied, that true it is, that 
ſwer of the W. R. was ſeiſed &c. but before he made a Leaſe to the Defendant he made 
Matter al. another to the Plaintiff, which is ſtill in being and not determined; this 
2 is ſufficient without a Traverſe, becauſe the Title of the Deſendant 1s 


needs no Confeſſed and avoided. 3 Salk. 353. pl. 4. Paſch. 9 W. 3. B. R. Anon. 


Traverſe 


of it, or Denial of the Thing. L. P. R. tit. Traverſe cites Paſch. 24 Car. B. R. 


See (W)pl2. (R. a) Good or not. Where there is a Confe ſſng and 


avoiding. 
For by that I. HERE the Plea is fully confeſſed and avoided, and then a N. 2 
Means the moreover is taken ; this Traverſe vitiates the whole Plea. 


Party denies R aym. Rep. 238. Trin. 9 W. 3. in Caſe of Lambert v. Cook, cites Brook 


before con- Confeſs and avoid 65. 33 H. 6. 28. 


105.pl. 1. ewere ſeiſed and made a Leaſe for Years to V. R. who aſſigned it to the 2 
dant, who was poſſeſſed till the Leſſor of the Plaintiff ouſted him and 44 õů | 
the Dean Cc. and being ſo ſeiſed made a Leaſe to the Plaintiff, upon ©, 
the Defendant re-enter'd ; the Plaintiff replied, and confeſſed the Sehn 4 
the Dean c. and made Title to the Term by the 1 made 9 

e 


Leſſee to his own Leſſor before the Aſſignment made to t Defendant, > WT 


— — 
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rear : A 
»erſed the Di % The Court held clearly that the Traverſe was ill, 
tecauſe the Plaintiff had confeſſed and avoided, and alſo traverſed, 
whereas he ſhould have leſt the Matter upon the Aſſignment of the Term 
without any Traverſe, ſo as the Detendant might have traverſed the Aſ- 
ſenment in his Rejoinder, which is the only material Point in Vari- 
nce; for if the brit Aſlignment was made to the Defendant it was a 
Difſettin, but if to the Leſſor of the Plaintiff it was no Diſſeiſin. So that 
he Point was upon the Priority of the Aſſignment, and ought to be in 
Ic, Mo. 557. pl. 757. Trin. 40 Eliz. Townſend v. Kingſmill. 1 | 
. In Ejettment upon a Leaſe made by E. F. the Defendant pleaded that Brownl. 144. 
lore the ſaid E. had any Thing one M. F. was ſeiſed in Fee and had Iſſue 5 —_ 
H. to whom the Lands deſcended aſter his Death, and that the ſaid E. en- of Nan ir 
td, and was ſeiſe by Abatement, and died; The Plaintiff replied, and the Plaintiff 
anfeſſed the Heiſiu of M. and that he deviſed the Lands to E. in Fee, and ſo had intended 
amel under the Deviſe, and traverſed that ſhe was ſeiſed by Abatement do have fully 
p 4 a anſwered the 
% E Forma. And upon Demurrer it was adjudged for the Detendant ; Defendant 
or the PlaintitFneed not both to confets and avoid and alſo to traverſe the he ought to 
watement; for the PlaintifF made Title under E. the Deviſee of M. and have taken 


{ her Entry legal and not by Abatement, and fo the Traverſe over makes his Traverſe | 


the Replication vitious; for no Traverſe ſhould be taken bur where the Bag Worlds 


Thing traverſed is iſſuable; and the Deviſe here is only the Title Iſſu- the Defen- 
tle, Beſides the 'Traverſe was not good as to the Manner of it; for he dant had 
hould not have traverſed Abſque hoc, that E. was ſeiſed by Abatement. r W. 
But it ſhould have been Abſque hoc, that ſhe did abare &c. Cro. J. 22 1. Ne. Abe 
pl. z. ) Jac, B. R. Bedel v. Lull. | hoc that the 


did enter, 


and was ſeiſed by Abatement; Quod Nota.—S. C. Yelv. 151. accordingly, 


4. In Treſpaſs tor Treſpaſs done in an Acre Parcel of the Manor of D. 
the Detendant pleaded that R. was ſeiſed of the Manor and the Acre eſ- 
bated ro him who conveyed the Manor, of which the Acre is Parcel, after the 
Elheat by meſne Conveyance to A. in Fee, and that A. 12 Elis. infeoffed 
b. i the ſaid Manor of which the ſaid Acre is Parcel, and 1o juſtified by 
Conveyance from B. to the Defendant; The Plaintift replied that 10 Elis. 
R. infeoffed C. of the ſaid Acre, Abſque hoc, that he enfeoffed B. of the ſaid 
Manor of which the ſaid Acre is Parcel. The Defendant demurred gene- 
nally. It was argued that the 'Traverſe was good and alleged 38 H. 6. 
49. the ſame Traverſe, and that here when the Defendant had pleaded 
that the Acre had eſcheated and alleged a Feoffment of the Acre, the 
Plaintiff may traverſe that which is not expreſsly alleged, and cited 
34 . 6. 15. But Hobart Ch. J. ſaid that the Traverſe is not good; tor 
the Feoffment made 12 Eliz. he had confeſſed and avoided the Feoft- 
ent made the 10 Eliz. and fo there needed no Traverſe. Adjornatur. 
Het. 37, 38. Mich. 20 Jac. C. B. Johnſon. v. Norway. 5 
g. Debt upon Bond dated 30 Novemb. 20 Fac. to perform an Award, ſo as To. 66. pl. 3: 
i ie made before the firſt Day of Fune ; the Defendant-by his Plea confeſ= S C accords 
{4 the Bond dated 30 Novemb. "but ſaid it was primo deliberat 28 Aprilis "8'Y- 
a fac. after which Day, and before the 1 Day of Fane following there 
us no Award made, abſque hoc quod copgnovit ſe teneri Moao & Forma 
Ke. It was held that the Traverie was repugnant ; for he had confeſſed 
ne Bond, but denied it by the Traverſe; for by Doderidge J. the Tra- 
ierle Abſque hoc, goes ro the Deed itſelf. Lat. 59. 61. Paſch. 1 Car, 
ie Biſhop of Norwich v. Cornwallis, 


(S.a) Good 


= _ | Traverſe, 1 


Sce (5) pl. 3. (S. a) Good or not. Mere the Party may wWape þis 
Law. 


Br. Dette, I. 


N HERE a Man may wage his Law, there he cannot traverſe 
PI. . CITCS 


* Ve Cauſe of the Debt nor the Contract. Br. Traverſe per & pl 
8. P. Keilw. 64. cites 8 H. 6. F. ; | 1 
39. pl. 4. cites 13 H. 7. Anon. 


Br. Dette, 2. As in Debt upon* Buying and + Lending or the like, he ſhall ; 
1 that he did not buy nor did not borrow, but fhall plead chat "pn, 
* 8 P. "8 him nothing or wage his Law. Br. Traverſe per &c. pl. 64. cites | 


cauſe he may H. 6. 5. 


wage his 


Law. Keilw. 39. pl. 4. Trin. 13 H. 5. Anon. 


+ In Debt againſt an Abbot of 201. and counted that the Predeceſſor borrowed the Money of him, cb 
came to the Uſe of the Henſe, that is to ſay, in Reparations &c. Per Choke, it is ſufficient to ſhow pets 
rally how it came to the Uſe of the Houſe, and not how it was laid out; and the Defendant fall hit 
he did not borrow, and a good Iſſue notwithſtanding that by ſome he may wage his Law. Br. Pr t 
per &c. pl. 245. cites 13 E. 4. 4. T2 


&P Br. 3. H in Debt upon Arbitrement, the Defendant ſhall nor plead No ſac 
e A Sub miſſion; tor he may wage his Law, and there he cannot traverſe the 
0 Per tot. Cauſe of the Debt, nor Contract. Br. Traverſe per &c. pl. 64. cites 8 H 


29. Per tot. 

Cur. except 6. 5. 

Brian. 

But Br. Traverſe per &c. pl. 245. cites 13 E. 4. 4. It was faid that in Debt upon Arbitrement, he mx 
traverſe the Arbitrement, or wage his Law. S. P. Br. Ibid. pl. 264. cites 21 E. 4. 55. that he 


may ſay No ſuch Arbitrement, and yet he may wage his Law. Brooke ſays Quere inde —8 P. Be. 
cauſe this Arbitrement lies in Notice of a 3d Perſen, and ſo the Lay People may have Conuſance of it 
and for this Cauſe the Plea has been held good. Kelw. 39. pl. 4. Trin. 13 H. 7. Anon, | 


*S.P. Br. 4. Contra in Debt upon a * Leaſe for Years, or upon f Arrears of Accoun! 


hey rig before Auditors, there he cannot wage his Law; therefore there Non di 
228. cites 8 miſit &c. or Nul tiel Account is a good Plea, Br, Traverſe per &c. pl. 
E. 4. 3. that 64. cites 8 H. 6. 5. 

he may tra- 

verſe the Leaſe. Br. Traverſe per &c. pl. 264. cites 21 E. 4. 55. That he may ſay Nul tiel Ac- 
count, and yet may wage his Law. Brook ſays, Quære inde. 


8. P. Br. 5. In Detinue of Charters, the Defendant may traverſe the Bailment, be- 


Traverſe per | ; 
8 Ar cauſe he cannot wage his Law. Br. Traverſe per &c. pl. 228. cites 5 


cites 21 E. E. 4. 3: 


. 


4 55.—— 

But in Detinue of a Cheſt ſealed with Charters, the Defendant ſaid that it is a Box ſealed with Charter: 
euhich the Prior Predeceſſor of the Plaintiff delivered to the Defendant, in Pledge for 100 s. borrowed, eobich be 
took to re- deliver when the 100 s. ſhall be paid, abſque hoc that he detained ſuch Cheſt of Charters ; and a 
good Plea, and yet he might have wag'd his Law, becauſe he did not count of any Charter ſpecial. b 
Traverſe per &c. pl. 272. cites 22 E. 4. 7. | 


As in De- 6. But where he may wage his Law, there he ſhall not traverſe the Bail- 


me of a ment; By all the Juſtices. Br. Traverſe per &c. pl. 228. cites 8 E. 4.3. 


Horſe to re- bail when &c. the Defendant ſaid that be bail'd to him to Bail to a Stranger, which he has done, 
abſque hoc that it cas bailed to him to re-bail, prout &c. And per tot. Cur. it is no Plea, becauſe he may 
wage his Law, and ſo ſhall not traverſe the Bailment. Br. Traverſe per &c. pl. 264. Cites 21 E. 
4. 55. | 

So in Detinue of Goods, and counted of Bailment, the Defendant ſaid that the ſame Day &c. and at 
another Time the Plaintiff gave to the Defendant the ſame Goods, abſque hoc that be bailed then: to tl De 
fendant prout c. And per tor. Cur. except Brian, it is no Plea; for it is only Argument; Anden 


when the Defendant may wage his Law, as here, he ſhall not be ſuffered to traverſe the Meſne Con- 
yeyalce, 


Traverſe. 389 
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ance, and in Debt upon Puying of a Horſe, That he did not buy is no Plea; for it is only Nihil Debet 
gumentatively. Br. Traverſe per &c. pl. 275. cites 22 E. 4. 29. 


. a) Good or Neceſſary. ere the JV7it or Count is See (D. b) 
of more or leſs than it ought to be. A 


.JIP ON the Enterpleading in Detinue of Goods, the one ſaid that 
they were delivered upon Condition to ſtand to the Arbitrement of 

J. P. who awarded that he ſhould do ſuch an Af, which he has done, and 
that the other infeoff him, which he has not done, and pray d Livery; and 
the other ſaid that he awarded this, and that the other ſhould be bound to him 
n 100 J. which he has not dune, abſque hos that he awarded as above. Per 
aſcough, Where a Man alleges an Award where the Award was * of this, 
u more, there the other ſhall ſay that he awarded this and ſuch another S. P. Per 
Thing, ab/que hoc that he awarded this only. And per Newton, Where _ and 4 
Man pleads Award of 3 Things, and that the Defendant has done 2 of 848 1 
tem, and not the 3d, where in Fat? the Award was but of 2 Things, there nion. Ber 
the other may ſay that he awarded the 2 Things which he has performed, Traverſe 
g que hoc that he awarded the third; and there it is ſufficient for the per &c. pl. 
ther to maintain that he awarded the third Thing. Br. Traverſe per 55 C 83 
Kc. pl. 68. cites 19 H. 6. 3. 19. Sk op 

2. Detinue of two Bonds, the Garniſbee pleaded Arbitrement made be- 
teen the Plaintiff and him, hat the Plaintiff ſhould make Partition of the 
Manor of B. and of 100 Acres of Land in C. and pay to the Garniſbee 101, ,Q i, 
and ſaid that the Plaintiſf had not made the Partition, nor paid the 101. (Tenant) in 
the Plaintiff ſaid that they awarded as above, and alſo that the Garniſbee all the Edi- 
all deliver to him a Deed of Annuity &c. abſque hoc that they awarded tions, but it 
os above only, And per Paſton, the * only cannot make Iſſue. Br. Tra- _ + 
erle per &c. pl. 88. cites 21 H. 6. 18. | | 5 

3. By which the Plaintiff ſaid that the Award was, that he ſhould make 
Partition of the Manor by itſelf, and of the Land by itſelf, abſque hoc that 
ey awarded that the Partition ſhould be made of rhe Manor and Land 
together prout &c. and ſo ad Patriam ; and *twas faid there that 19. 
tle (-2/y) was not ſuffered to make Iſſue alſo ; qrzod Miror; therefore fee. 
br. Traverſe per &c. pl. 88. cites 21 H. 6. 18, 19. | 

4 In Debt of 41. the Plaintiff counted of a Leaſe of 20 Acres of Land, 
miring 41. per Ann. and the Defendant ſaid that he leaſed the 20 Acres, 
ad 12 other Acres for the ſame Term, rendring the 41. per Ann. Judgment 
(the Count; and the beſt Opinion was that he ought to traverſe, ab/que 
tc that he lead the 25 Acres only prout &c. Br. Traverſe per &c. pl. 
301. cites 32 H. 6 3. | 2 

5. Debt upon a Leaſe of 4 Acres of Land for 4 J. Rent, the Defendant 3 C. cited 
demanded Judgment of the Count, becauſe the Plaintiff leaſed the Acres, and 7 39 14 
b Retfory, and 10 5. Rent, and View of Frank-pledge, for the ſame Sum, and * * of 
lid not traverſe abſque hoc that he teaſed the Eand only for this Rent. And Kempton 
tie beſt Opinion was, that he ought to traverſe ; for the Leaſe of the 4 v. Bella- 
leres is not a Leaſe of the Rectory and Reſidue. Br. Traverſe per &c. 7-0 
. 33. cites 35 H. 6. 38. | Eliz. C. B. 
and the 
Court clear of Opinion, that for Want of ſuch Traverſe the Plea is not good. 


| ' ' = . 
b. But in Debt upon a Leaſe, it is a good Plea to the Nrit, without tra- So in Dev for 
\erling that tiff d who is ali hat the Leaſe mee 
ung that the Plaintiff and another leaſed w 0 is alive, or that t of Rent of 14 
den made to the Defendant, and another who is alive; tor there every Aer IA 


5G one 


5 


390 . Traverſe. 


Sc. the De- one leaſes the Entire, and the Entire is leaſed to every one. Br Tr 
1 verſe per &c. pl. 33. Cites 35 H. 6. 38. n 
cres ſaid, TH 
that Ne leſſa pas, and to the 10 Acres that he leaſed to him and his Feme <who is alive not 
of the Writ; And by the Opinion of the Court he ſhall ſay that he leaſed the 10 Acr 

he leaſed the 14 Acres, prout &c. Br. Traverſe per &c. pl. 249. cites 17 E. 4. ;. 


— 


es, ab gue hoc g. 


7. So of Selling a Horſe by 2, or to 2, and the Action is brought by one: 

or againſt one. Note the Diverſity. Br. 'Traverſe per &c. pl. 33. cite: 

| 3. 
Br. Avow- R 8. Avowry by Tenure of 2 Acres by 12 s. The Plaintiff ſaid 5 held 1 
x 6 15 . thoſe 2, and 2 others by 10 5. abſque hoc that he held the 2 by 12 5, per 
Br. Double, Keble, This is pregnant, but may take the Quantity of the Services J 
pl. 93. cites Proteftation, and traverſe the Tenure of the 2 Acres only; but if he will 
S.C.—— ſpeak to the Quantity of the Services, he ſhall traverſe the Sein; & ad. 


- omg wg jornatur. Br. Traverſe per &c. pl. 3 10. cites 8 H. . 5. 


Plaintiff could not plead otherwiſe ; for there is no Reaſon that for the Falſe Avowry the Plains 
ſhould be at any Miſchief, but he ought to have an Anſwer to it then, and then if he was never (vic 
of more than 10 8. and he alleges 12 8. he cannot traverſe the Tenure, abſque hoc that he hold; b 


| 

12 8. and as to the 2 s. Reſidue Ne unques Seiſie, becauſe then he ought to agree with him in the Quan- 
tity of the Land, which here he does not; but Keble contra, as here, Mich. 8 H. 7. f. pl. 1. 
| 9. If White-acre and Black-acre be adjoining, and are holden the on: of 
| S. and the other of F. D. and F. S. diſtrains, and avows for buth Acres, 


e may well traverſe the Tenure; Per Periam J. Godb. 24. in Caſe of 
Throgmorton v. Terringham. 


See (M) (U. a) Not good, by its not anſwering the Point of tle 
| mM Writ, or being only to Part. 


1. IN Account againſt Guardian in Socage, it is no Plea that the Ai. 

1 ceſtor held of him in Chivalry, by which he ſeiſed the Ward, unleſs he 
N traverſes abſque hoc that he held of him in Socage, prout &c. Quod nota; 
0 for he ſhall anſwer the Point of the Writ. Br. Traverſe per &c. pl. 373. 
„ (bis) cites 10 H. 6. J. | 


1 2. In Caſe for ſtopping 3 Lights totaliter, the Defendant juſtified the 
{ Stopping 2 Lights, and Part of the zd, and traverſed that he ftopp'd the 3 


. Lights aliter, vel alio Modo. Williams J. ſaid this was no Anſwer to 
h the Declaration, but ſhould have ſaid Guilty or Not guilty, as to the 
Reſidue, and not have travers'd at all, and the Abſque hoc goes to the 
2 Lights, and as to the 3d it is no Anſwer ; and thereupon rhe Court 
gave 8 for the Plaintiff, 2 Bulſt. 116, 117. Paſch. 9 Jac. Newall 
v. Barnard. | | | 

3. If a Traverſe is too zarrow, and ſhort of the Matter traverſable, 
this is Subſtance. Carth. 166. Mich. 2 W. & M. in B. R. in Caſe of 
Bradburn v. Kennerdale. | 


— 2 


— — — — — —— - fa - 
ey RH % 2 > 


— Swe he 


* >. . FS 


(W. a) Of an Immaterial Traverſe. 


n LL IXTHERE che Pla, or Matter of the Plea, is not ſufficient, there 
8 the Sans ceo ſhall not aid it, h the Sans ceo or Traver/e be 


21 H. 6. 35. Cod. Br, Traverſe per &c. pl. 132. cites 9 E. 4. 40. « 1 


Traverſe. 


In Treſpaſs the Defendant ſaid, that F. Long, aud Alice his Feme, 
were ſeiſed in Fee jointly, and F. ſurvived Alice, and died by Proteftation 
e, and convey'd to the Defendant as Heir by Deſcent, and gave Colour. 
and the Plaintiff (aid, that before the ſaid F. any thing had, the ſaid 
Alice was ſeiſed in Fee, and took F. to Baron, by which he was ſciſed in 
Right of the ſaid A. and after they granted the ſaid Tenement to two by Fine, 
bo re-infeaff*d the ſaid F. and A. and to the Heirs of the ſaid A. and the 
Plaintiff convey'd to him as Heir of A. Abſque hoc, that the ſaid 5. was 
(id in Fee; and ſo to Iſſue, and found for the Plaintiff, Per Brian, the 
Traverſe is void; for if J. was ſeiſed in Fee or not, yet by the Fine, 
which is confeſs'd by both, his Intereſt in Fee was determin'd, ſo he 
og /t to Have traverſed, that J. was not ſeiſed in Fee after the Fine; quod 
P;1/or Conceſhr, that the Traverſe is void for the Cauſe aforeſaid ; bur 
(atesby contra. Br. Traverſe per &c. pl. 271. cites 21 E. 4. 83. 

z. In Replevin the Detendant avow'd the taking Damage feaſant. The 
Plaintiff replied, that F. S. made a Leaſe to him, by which he enter'd, and 
put in his Cattle. The Defendant rejoin'd, that before the Leaſe made to 
the Plaintiff, F. S. made a Feoffment to him. The Plaintiff maintain'd the 
Leaſe, ab/que hoc, that F. F. Seiſitus feoffavit. It was held, per tot. Cur. 
that the Word ſeiitus is idle, and ought to have been leſt out; for a Man 
cannot make Feoffment, unleſs he is ſeiſed. Godb. 111. pl. 132. Mich. 
28 and 29 Eliz. Hales v. Home. 

4 In Replevin &c. the Deſendant avow'd &c. and the Plaintiff replied 
in Bar, that the Prior and Convent of M. were ſeiſed in Fee, and ſo convey d 
a Title to himſelf by a Leaſe &c. The Plaintiff [Defendant] rejoin'd, 
alſque hoc, that the Prior and Convent were ſeiſed in their Demeſne as of Fee 
&, Upon a Demurrer the Judges agreed, that this Traverſe was good 
notwithitanding it was ſaid a thing impoſſible, (viz. ) that the Prior an 
Convent can be ſeiſed of Land, whereas the Monks are dead Perſons in 
Law, and therefore can have no Seiſin, but the Prior alone; the Monks 
being in Conſideration of Law as Dead Perſons, and therefore it ſhall be 
taken as if it had been pleaded, that the Prior was ſeiſed, without men- 
tioning the Convent ; ſo that the Traverſe is good, and the Word Convent 
ſurpluſage, And. 268. pl. 276. Trin. 32 Eliz. Eden v. caves 1 

5. In Debt upon an Obligation, where the Condition was, That one 
La ſhould be his true Priſoner, and pay every Month for his Diet, and the 
Fees due to the Plaintiff, by reaſon of his Office, the Deiendant pleads the 
Nature of 23 H. 8. and that this Obligation was made tor the Eaſe and 
Farour of the Priſoner by Colour ot his Office. And the Plaintiff re- 
plied, that the Fleet is an ancient Priſon, and that Time out of Mind &c. 
they uſed to take ſuch Obligations, abſque hoc, that this Obligation was made 
fr the Eaſe and Favour, contrary to the Statute ; upon which the Defen- 
dant demurr'd generally. But Arthowe pray'd Judgment, for that the 
Traverſe waives the Matter before, which was but an Inducement. 
And in 23 H. 6. there is an Exception of the Warden of the Fleet, and 
tie Warden of the Palace of Weſtminſter, that they might take ſuch 
Obligations which they aſed ; to which the Court agreed. And tor 
that he Traverſe over deſtroys the Bar, the Defendant ought to have join d 
in that ; upon which Judgment was given for the Plaintiff, it &c. Het. 
146. Mich. 5 Car. C. B. Harris v. Lea. | 

6. Where a Traverſe is immaterial, unleſs there be a Special Demurrer 
to it with the Cauſes ſpetun, it ſhall not vitiate the Pleadings; bur it is 


Mich. 6 W. X M. 
The Plaintiff in Bar replied, that B. was rite & legitinge ſuch a Day ſeiſed 


as been Parcel, an 


naught upon a Special Pemurrer. 2 L. P. R. 588. Tit. Traverſe, cites 


7. Replevin. The Defendant avom d Damage feaſant in his Free bold : e 
, C. bur 


; l. "RY P. d 
in Fee of the Manor of W. 7 1 the Place is, and Time out of Mind not ; 4 


lays a Cuſtom for the Cupybolders to have Common in —z Salk. 
the Place where; and then ſets out a Grant of a Copyhold Tenement &c. 8 8 pl. 9. 
to © 


. accord - 


Traverſe. — 


8 EE 0 4 * 0 3 * ; 3 

— 1 ny to himſelf from B. &c. The Defendant rejoin d, that the Cattle were — 
T cre k S 25 . . 
Day of the Damage ſcaſant in his Freehold, ahſque hoc, that B. at the Day in the * 


8 Bar mention'd, was rite & legitime ſeiſed in Fee of the Manor, and 
G $ Pw * ” . . Ta 
ly feng the Copyhold Eſtate to the Plaintiff &c. The Plaintiff desuri 2 
tion d, and ception was taken firſt, that the Defendant ought not to have traverſed 


de Das of the Rite & legitime; nor, 2dly, the Day of the Seiſin, becauſe if the 


granting it Lord were a Diſpoſer Diſſeiſor] the Grant would be good; and the 
| | 3s not mate- Time ot the Seiſin is not material, if it were before the Grant. Jude. 
rial; fora ment was given tor the Plaintiff. 2 Ld. Raym. Rep. 902. Trin. 2 Ann 1 
. | ö | 


Grant at one Helliot v. Selby. 
ay is a : 


G | 25 F 
j | ns Day. 8. Declaration in Prohibition, that Defendants in Error were e844 
Common Council-men, that the Plaintiffs Deſendants in Error) intending tg 
draw their Election into Queſtion, exhibired a Petition to the Common 
Council-men with Deſign to remove them; whereas the ſaid Common 
Council have no Power to examine concerning ſuch Elections; for that 
Time out of Mind, ſuch Election belong*d to the Court of Mayor and Alter. 
men. Defendants by their Plea affirm, that the Common Council, Time out 
of Mind, have had, and ought to have Furiſdiction to examine into ſuch 
Elections: And aver, that the Court of Mayor and Aldermen have nat ſuch 
Furiſdictiun. Plaintiffs reply, that the Common Council have not ſuch Jy. 
riſdittion. Defendants demur. - The Traverſe is immaterial, and the 
Iſſue ought to have been join'd upon the Juriſdiction of the Common 
Council; for tho' the Mayor and Aldermen ſhould have no Juriſdiction, 
it does not follow, that the Common Council have. MS. Tab. 1718, 
Belton & Bridger v. Jettes. 

9. Where in Treſpaſs there is a good Fuftification, a Traverſe of the 
Time, when the Treſpaſs was done, would be wholly immaterial. 8 
Mod. 31. Hill. 7 Geo. 1721. Carvell v. Manly. 
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(X. a) How. General or Special. And where it 
amounts only to the General Iſue. 


I. HERE the Defendant juftifies to take a Vagrant for Suſpicion, 
j | the Plaintiff may ſay, that De ſon Tort demeſne abſque tali Caiſa, 
1 but ſhall ot ſay De ſon Tort demeſne, abſque hoc, that he was a Vagrant; 
for he /hall not traverſe the Special Matter, but where it is Matter of Kt- 
0 cord, or of Writing, and not where it is Matter in Fact. Br. De fon Tori 
i demeſne, pl. 20. cites 2 E. 4. 9. 
1 2. Where the Matter in the Declaration and in the Replication is ꝙ duc 
and the ſame Nature, the Defendant ſball take the General Traverſe ; per 
Choke. Br. Treſpals, pl. 359. cites 21 E. 4. 75, 76. 
And as to 3. Treſpaſs tor entering his Cloſe, and ſpoiling his Graſs &c. and taking 
* me and driving his Beaſts to Places unknown. The Detendanr pleaded, ib! 
driving the the Place where &c. is a Waſte, Parcel of his Manor, and the Plaintiff's 
Beaſts, the Beaſts were there mix'd with the Beaſts of Strangers, who had no Rigit 
Plaintiff pre- there; and becauſe he could not ſeparate the one from the other, he drove then 
oe ad 1 all together to a Pound in the Waſte to part them, and then drove the Kran. 
ae ſaid, ger”s Beaſts out of the Waſte, and left the Plaintiff*s in it. The Plaintilt 
that imme- replied ; and as to the Plea of entering into his Cloſe demurr'd, becauſe il 
22 after amounted only to the General Iſſue. But it was reſolved, that the Bar being 
2 2 intire, tho ſuch Plea be only the General Iſſue, as being his own Act, 
his Cattle, he yet being join'd With the Special Matter of Fuſtification in one intire Plea, 
7 * tim it is good. 3 Lev. 40, 41. Hill. 33 Car. 2. C. B. Thomas v. Nichols 
to deliver N 
them to him, ohich the Defendant refuſed &c. The Defendant rejoin'd, ard maintain'd bis Bar, af"! 


loc, that die & loco, alleged by the Plaintiff, le required the Defendant to deliver them. Upon a Demut 
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the Rejoinder was adjudg'd ill; beſides it is multifarious, and he ſhould have traverſed one ſingle 
pint, and not all together. 3 Lev. 30. Thomas v. Nichols. | 


Ard as to the Replicarion, it was adjudg'd ill ; for the Plaintiff Po have traverſed the Bar, yiz. 
iher, firkt, that rhe Defendant did not leave the Beaſts in the Waſte after Severance ; or, 2dly, that 


te might have ſever'd them without pounding them; or, 3dly, De Injuria ſua propria abſque tali 
Caſa; and then the Defendanr in this Iſſue muſt have proved the Neceſſity of impounding them. 3 
Lev. 4% 41. Thomas v. Nichols. 


4. In Covenant for not keeping and imploying his Apprentice, the Deten- 
Uant pleaded, that, from ſuch a Time to ſuch a Time, he did keep and employ 
km; and that then he ſervitium ipſius (the Detendant) deſeruit & reliquit, 
60 eo deceſſit & ulterius in ſervitio ſuo remanere neglexit & abinde poſtea 
lo; ad loca incognita ſeipſum elongavit & abſentavit, The Plaintiff 
«pled, and traverſed, abſque hoc quod Servitium (of the Detendant) deſe- 
wit vel reliquit vel ab eo deceſſit, vel in ſervitio ſuo remanere (omitting neg- 
kit ) vel ſeipſuum elongavit. And upon a Demurrer to this Replication it 
was objected, that the Traverſe was multifarious, conſiſting of ſo many 
Particulars in the 8 and that by omitting the Word (Ne- 
olexit) it was not Senſe, Sed per Cur. the Traverſe is good; for it is 
turſaant to the Defendant's Plea, which may be traverſed, as he has 
pleaded it; and that Part of it which is Nonſenſe will not hurt, becauſe 
the Traverſe is good without it. 3 Salk. 355. pl. 8. Paſch. 2 W. 3. 
5. R. Newdigate v. Selwin. 


5. Every Thing that is traverſable maſ# be expreſs'd in Certainty; and 
then if it be a good Plea, and not traverſable, it is not queſtionable. 
Skin, 486. in Cale of Philips v. Bury. 

6. In Replevin the Defendant avowed for a Rent- charge in Arrear; the Ed. Raym. 
Plaintiff replied De injuria ſua propria, abjque hec that Rent was in Arrear ; Rep. 839. 
end upon a ſpecial Demurrer, for that this Replication and 'Traverſe and held ac- 
emunted to no mere than the General Iſſue, the Court held that this is not cordingly 
proper Inducement to the 'Traverſe ; the natural and proper Plea to ber peg 
ths Avowry had been Nihil in Aretro, which is quali the General Iſſue N * 
lo that this is a pleading Special Matter, which amounts to the General Thing in 
live, and no other Evidence can be given bur ſuch as might have been Effect with 
civen upon the proper Iſſue; therefore this Circumlocution is ill, becauſe * lea of 
* eln the Cauſe, by intorcing the Avowant to an unneceſſary Re- er Rieng at- 
plication 3 and tho' it is no more than Matter of Form, becauſe it does bobs be them 
tot alter the Evidence, yet Per Holt Ch. Juſt. This being upon a Spe- proper Plea 
dal Demurrer, is naught. 3 Salk. 356. pl. 11. Hill. 12 W. 3. B. R. 33 
Horn v. Lewin. | f the 8 
line; and tho' it be but Form, yet it is legal Form, which the Law will have to be followed. —12 
Mod. 254. 8. C. accordingly. 2 Salk. 583. pl. 4. S. C. accordingly —— And in 3 Salk. 356. pl. 
11, it is ſaid to be as if in Treſpaſs a, Man ſhould plead De Injuria ſua propria, abſque hoc quod eſt cul- 
pibil's, ſo De Injuria ſua propria abſque hoc quod he is Bailif, & ae Injuria ſua propria abſyue hoc 
that there was ſuch a Preſcription, theſe are naught. 


fuffification on a Publick Act of Parliament may be travers'd gene- * Meg. 
rally. * 8 | n. 580. 8. 
K 1 Ld. Ray m. Rep. Joo, Jol. Mich. 13 W. 3. Chauncey v. Winde 3 din e 
guing the 
reed, that wh M, fR h Re I — 
red, that when the Plea conſiſts of a Juſtification, Part depending of Matter of Record, the Replication 
oupht to be with a ſpecial Teber, 2 f Arg. 12 544.7784 in Ca of Chancey v. Win & al 
ut "twas ſaid that this Rule bas its Exceptions; for if Matter of Record be made Uſe of Ly Way of In- 
"2;ext ro the Part of Juſtification, there it is not neceſſary to reply ſpecially, and cited 2 Le. 102. and 
nat that general Rule only holds Place where ſuch Matter ef Record is pleaded, to cu ich the Plaintiff may 
dan 4nſwwer, as to a Scire facias &c. but here there can be no Ahſwer to a Juſtification under an Act 
of arliament, as in the Principal Caſe. And he likewiſe agreed, that where one claims Common by 
ecription, Rent by Grant, Goods by Sale &c. and ſo jr-{'ifies as having Intereſt, there the Plaintiit 
"utanſwer directly to the Title, and not with a general De injuria ſua propria abſque tali cauſa. Hut 
ben one intitles himſelf by Att of Parliament, eſpecially a Gerera Act, which none can traverſe, there 
de may well reply De injaria ſua propria abſque tali cauſa. Ard by Holt Ch. J. The Act of Parliament 
"re, if ir had not been pleaded, would have, been taken Notice of by the Court; therefore its being 
ecded being ſuperfluous, will be no Hinderance to the Replication, with this general Traverſe. 12 
"100. 581, 582. Mich. 1: W. 3. in Cafe of Chancey v. Win & al. 


5H (V. a) How 
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(V. a) How, as to Time. Where it muſt be of the Tims 
before, or of the Time before and after, or of the Time after, 


1. IN Aſſiſe, the Tenant intitled himſelf, becauſe W. was ſciſed in 
made Recognizance to the Benda, in 21 0 e 2 
he ſued Execution, and ſbewed the Record certain &c. The Plaintiff (zig 
that N. two Tears 7 8 the Statute infcoff*d the Plaintiff, which Eſtate / 
continued till by the Defendant diſſeiſed, abſque hoc that M. the Day of th 
ti | Statute, or ever after, any Thing had, priſt, and the other that he was ſeiſed 
1 the Day of the Statute, but was not ſuffered to ſay the Day of Statute 2 
after; tor it is double on the Part of the Tenant, and yet well for the 

Plaintiff, Br. Traverſe per &c. pl. 170. cites 24 Aſſ. 2. 


—— IE — 
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And by 2. Treſpaſs of Goods taken ; the Defendant ſaid that F. B. was ſeiſed of 
_ — a Houſe there in Fee ; and where the Plaintiff declares the 2d Day of May 


ſhall ew Anno 5 E. 4. he infeoff *d the Defendant the 14th May in the Year afori(aii 
what Hour and the ſame Day the Defendant found the Goods there Damage fa 
of the Day be wohich he took them abſque hoc that he is guilty before the ſaid 1 ath Day % 
was infeeff d, May; and it waschalleng'd becauſe he did nor traverſe before and alter, 


2 3 and ſo was the Opinion of 2 or . and the beſt Opinion. Br. 
the ſame Day Traverſe per &c. pl. 199. Cites 5 H. 4. 124. | 

after ; for 1 

£ took them in the Morning, and was not infeoff d till the Noon of the ſame Day, he cannot juſtify 
before the Noon. Br. Traverſe per &c. pl. 199. cites 5 H. 4. 124. 

But by 9 E. 4. fol. 4. it is ſufficient, prima facie, without ſhewing the Hour, by which he pleaded the 
Feoffment above at 6 in the Moraing, by which he took them there after on the ſame Day Damage tee. 
1 ſant, abſque hoc that he was guilty before or after the 14th Day &c. Br. Traverſe per &c. pl. 199 
1 In Treſpaſs, the Plaintift declared that the Defendant iſt May 28 Eliz. cut down 6 Poſts of the Houſe of 
1 the Plaintiff at D. The Defendant juſtifies, becauſe the Freehold of the Houſe 10 April 27 Eliz. was to 7. | 

S. and that he by his Commanament the ſame Day and Year did the Treſpaſs &c. The Plaintiff demurr', 

becauſe the Defendant did not traverſe, without that that he vas guilty before or after. And the Opinion of 
. Wray was, that the Traverſe taken was well enough, becauſe the a reehold ſhall be intended to con- 
4 tinue &c. See 7 H. 7. 3. But all the other 3 Juftic:s were of a contrary Opinion; but they all agreed 
| that where the Defendant does juſtify by Reaſon of his Freehold at the Day ſuppoſed in the Declaration, there 
j 


2 
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the Traverſe (before) is good enough. And afterwards Judgment was given againſt the Defendant. 1 Le. 
95. pl. 123. Hill. 30 Eliz. in B. K. Higham v. Reynolds. Cro E. 87. pl. 9. S. C. that the De- 
fendant travers d, abſque hoc that he was guilty of any Treſpaſs before the 1oth April 27 Eliz. but 
did not traverſe the Time after &c. And the Court inclined that when he pleads his Freehold, it ſhall 
| be intended to continue, except the contrary be ſhewn, and therefore need not traverſe the Time after, 
il but they would adviſe ; but afterwards it was adjudged for the Plaintiff. 


1 S. P. Per 3. Contra in Treſpaſs in the Land the 2d Day of May, and he pleads 
—— Feoffinent the 14th Day of May, abſque hoc that he is guilty before, this 
Nele J. And is ſufficient in Treſpaſs of * Clauſo fracto, Graſs fed, and the like; for 
that it is a the Soil remains to him . the Feoffment. Contra of Taking of Goods. 
good Ropli- Br. Traverſe per &c. pl. 199. cites 5 H. 4. 124. | 

Cation that 


Ne infeoffa pas. Br. Traverſe per &c. pl. 110. cites 15 E. 4. 23,———— Heath's Max. 165. cap.) 
Cites S, C. 


In ſuchCaſe 4. "Treſpaſs of Aſſault and Battery done 10 W. H. his Servant, Anno 7 H. 
he ſhall tra- 6. 4t B. and of entring into the Houſe of the Plaintiff; the Defendant ſaid 
3 that Writ of Subpæna was deliver d to him to ſerve upon the Plaintiſ, 1) 
the Juſtifi- Which he ſerved it Anno 18 H. 6. and the Plaintiff and his Servants carritd 
cation does him to the Houſe of the Plainiiff in Jpight of his Teeth, and detained him then 
not ye, for half a Day, which is the ſame Treſpaſs, and to any Treſpaſs before ts 
bur tor ts © Day Not Guilty ; and to the Satin of the Servant, ſaid that de ſon Aſſaul 
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Time only. 


Br. Traverſe demeſne Anno 18. and to the Treſpaſs before this Day Nat Guilty . and by 
per &c. pl. the Reporter he may juſtify the Treſpaſs or maintain another Day which 


Mga the Plaintiff does nor count of withont any Traverſe 3 And in“ m—_— 
« Ve 35 | W 
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hen he juſtifies at another Day which the Plaintiff does not count of, 
be ſhall plead Not Guilty to all before this Day and after ; Ouære. Br. 
Traverſe per &c. pl. 104. cites 22 H. 6. 49. 

5. Treipaſs Anno 17. the Defendant [aid that the Place &c. Anno 18 Where the 
us the Franktenement of F. N. who leaſed to the Defendant for 10 Years, Pefendant 


ind as to any Treſpaſs before Not Guilty. Br. Traverſe per &c. pl. 105. cites 2 
22 H. 6. 49. Years, he 


| ſhall tra- 
verſe before, and not the Treſpaſs after; for it is Lawful after by his Leaſe. Br. Traverſe per &c. pl. 


cites 37 H 6.37. | | : 
ay it 15 ſaid that tho the Leaſe be determined yet he need not to traverſe after. Br. Traverſe per &c. 
. Cites 37 H. 6. 37. * . . 
Pe ibid, |. 220. cites 5 E. 4. 5. it is faid by Genney and Choke, that if the Leaſe be determincd he 
hall —_ before and after. S. P. Heath's Max. 106. cap 5. cites 8 C. 


Put where the Leaſe continues he ſhall not traverſe the time before. Br. Traverſe per &c. pl. 220. cites 
5E. 4 5: 


6. So where he j1/tifies another Day after by Deſcent from his Father &c. 
and to any Treſpaſs before Not Guilty; quod nota. Br. Traverſe per 
&. pl. 105. cites 22 H. 6. 49. 

J. In Treſpaſs the Defendant juſtiſied the taking of the Cattle 3 Days after Br. Treſpaſs 
the Day of the Treſpaſs ſuppoſed by the Declaration, by Virtue of a Precept of Pl: oh Cites 
the Sheriff to make Replevin, abſque hoc that he was guilty before the 3d Day. So Too 
Laken Serjeant ſaid, that he ought to traverſe before and after, but Pri- paſs of raking 
for faid No, but before only, and not after ; for the Precept is an Au- his Cow, the 
thority to him to make Deliverance at any Day after, and continues till Pefendant 


. ö a wg 
Deliverance be made. Br. Traverſe per &c. pl. 144. cites 37 H. 6. 3. Jie 7065 

. King as 
Sterif of the County to attach the Corp, by which he attached her ſuch a Day and took her with him. ab- 
ſſue hoc that he is Guilty before the Writ directed to him and after the Return of it. And the Traverſe 
admitted good; quære. Br. Traverſe per &c. pl. 189. cites 9 H. 7. 6. Br. Treſpaſs, pl. 283. 
cites 8. C. 8 | 


8. But where a Man pleads Releaſe, he ſhall traverſe all Times after S. P. Ibid. 
ſor the Releaſe diſcharges that which was before. Br. Traverſe per &c. * He Ces 
pl. 144. cites 37 H. 6. 37. 5 P. 

: : oy I Thid, pl. 268, 
cites 21 E. 4. 66.8. P Ibid. pl. 309. cites S. C. In T 75 the 4th of May, if the Defendant 
pleads a Releaſe the 1 ſt of May, he ſhall traverſe all Days after only. Br. Traverſe per &c. pl. 220. cites 
E. 4 5. S P. Ibid. pl. 242. cites 12 E. 4. 6. S. P. Per Periam J. Godb. 111. pl. 131. 
Mich 28, 29 Eliz C. B. Anon. S. P. And the Plaintiff may ſay Quod non eſt Factum, without 
maintaining his Day, if he will; for if there be no ſuch Releaſe, he ſhall be puniſhed at any Day; and 
lo ſee that it ſhall not be travers d, Per Cur. Br. Traverſe per &c. pl. 304. cites 10 E. 4. 2. 

But in Treſpaſs laid to be done 1 Maii, the Defendant pleads a Releaſe to him made 1 u, alſue hoc 
that be ca guilty at any Time after the i ſt of June, Coke Ch. J. ſaid that the Day of the Treſpals is not 
material, it ſhould have been abſ/que hoc that he <vas guilty before or after the1ft of June. And Judgment 
forthe Plaintiff, 3 Bulſt. 209. Trin. 14 Jac. Amſon v. Walcott. 


9. So of Arbitrement. Br. Traverſe per &c. pl. 144. cites 37 H. 6. 3. : P. 5 
| raverie 
per &c. pl. 242. Cites 12 E. 4. 6. 


10. In Treſpaſs of Goods taken, the Defendant ſaid that the Plaintiff was 
Poſeſs'd, and ſold to E who let them remain with the Plaintiff, and after F. 
ſuld to the Defendant, and he took them, the Plaintiff ſaid that he was poſ- 
ſeſs'd till the Day in the Declaration when the Defendant took them, abſque 
loc that be ſold to F. before the ſaid Day, and the others econtra; for it is 
a good Plea per Cur. and by this means the Plaintiff thall puniſh the 
P done beſore che Sale ro F. Br. Traverſe per &c. pl. 30. cites 2 

4. 10, | 

11. Treſpaſs de Clauſo fracto 6 October, Anno 1 E. 4. againſt the Peace of * 8 F. 
the ſaid King E. 4 the Defendant ſaid that 8 Fanuary 39 H. 6. the Place — s 


2 his Franktenement, abſque hoc that he was guilty after the 2 id 8th 8 


Y Fanuary, and * well, tho he did xt ſay before and after, becauſe cauſe upon 
it 
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that Writ it is in the Time of another King, and this Writ is againſt the Peace of 
he cannot the now King; ſo that it the Jury find the Defendant guilty in the Time 


ST... ot Henry the 6th, he thall not recover by this Writ. Contra if the 
8 Writ had been againſt the Peace of King Henry the 6th, and the now 


And after, King; Quod nota. Br. Traverſe per &c. pl. 212. cites 2 E. 4. 23, 2 
becauſe he ay | 1 85 
might be guilty after the Day, in the Time of H. 6. and in the Time of E. 4. alſo he amended his 
JPraverſq, and traverſed that he cas not guilty after the ſaid Day and Time of E. 4. and then well; Quog 
nota. Br. Traverie per &c. pl. 212. cites 2 E. 4 23, 24. | 

If he juſtifies before the Day in the Declaration, there he ſhall traverſe the Time after. Br. Traverſe per 


&c. pl. 220. cites 5 E. 4, 5. 


If he pleads 12, But if he had ſaid that His Franktenement ſuch a Day in the Times: 
his Tram- E. 4. there he thall traverſe before and after. Note the Diverſity. Br 


h f . 
1 Traverſe per &c. pl. 212. cites 2 E. 4. 23, 24. 


dant ought 
to traverſe all Times after ; for that excuſes all times before. Br. Traverſe per &c. pl. 268. cites 21 
E. 4. 66. 

But where he ſays that it was his Fran tenement ſuch a Day, he ſhall traverſe all the Time befere ; and 
this ſeems to be ere the Day, that the Plaintiff counts of, «tas before, and ſhall be intended his Franktene- 
ment always after. Br. Ibid. —S. P. Br. Ibid. 309. cites 8. C. and 12 E. 4.6.—5. P. Br. Ibid: pl. 24; 
Cites 12 E. 4. 6 —8 P. Br. Ibid. pl. 220, cites 5 E. 4. 5. 


In Treſpaſs 13. Falſe Impriſonment; the Defendant ſaid that ſuch a Day after tie 
of Impriſo-- Day in the Declaration, he arreſted the Plaintiff by Warrant of the Pea, 
ment the 2d and carried him to Gaol, abſque hoc that he is guilty before; And per Jenney 


ay 4 K. 
7 12 * and Choke, he ought to traverſe before and after. Br. 'Traveric per 


fendant &c. pl. 220. cites 5 E. 4. 5. 
juſtified the | 
ath of Auguſt in the 4th Near aforeſaid, by Force of a Warrant of the Peace to him directed, to make the Plan. 
tiff find Surety of tle Peace, which is the ſame Impriſonment, abſque hoc that the Defendant is euily i 
any Impriſonment beſore this Day; and it was doubted if he ſhall traverſe all Impriſonments before and 
after, and long debated, & adjornatur. Br. Traverſe per &c. pl. 191. cites 5 E. 4. 12. 


Heath's 14. In Treſpaſs the 24 of May it the Defendant pleads Licence the yh 
Max. 95 of May there he ſhall ſay abſque hoc that he is Guilty before or atter; 
g tor Licence does not continue, but extends only to the Day in the L. 


S. P. Br. cence. Br. Traverſe per &c. pl. 220. cites 5 E. 4. 5. 
Traverſe | 
per &c. pl. 3o9. cites 21 E. 4. 66. S. P. and ſo if he juſtifies by Aſſent of the Plaintiff. Br. Tn. 
verſe per &c. pl. 268. cites 21 E. 4. 66. 

So when a Matter which amounts only to a Licence is pleaded at another Day than is mention d inthe 
Declaration, the Defendant ought to traverſe both before and after. Sid. 294. pl. 13, Trin. 18 Car. BA 
in Caſe of Dame Madicin, ſays it ſecms to be agreed. 


15. Treſpaſs was the 22 June 36 H. 6. the Defeadant ſaid that { M 
was ſeiſed in Fee, and infeoffed the Defendant 3 May 3) H. 6. and gave 
Colour by the Feoffor Anno 37 H. 6. abſque hoc, that he is Guilty befor: this 
Day; and a good Plea, tho' he claims by a Stranger and not by tb: 
Plaintiff, and gives Colour by the Stranger. Br. Traverſe per &c. pl. 195 
cites 5. E. 4. 79. 
16. Treſpaſs of Cutting his Wood the firſt Day of Auguſt, the Dafenden 
juſtiſſed by Preſcription that the Lords of the Manor of D. hade uſed to hi 
20 Load of Word there yearly between Michaelmas and Chriſtmas, and bel. 
ing Lord of D. cut the 20 October between Michaelmas and Chriftmas, 1b 
ſque hoc that he is Guilty before Michaelmas and after Chriſtmas : Tie 
Plaintiff ſaid, that he cut as in the Declaration, and traverſed the I" 
ſcription of the 20 Load Modo & Forma. And well per Cur. for when tl 
Defendant alleges Title, the Plaintiff ſhall not be compelled to maints 
his Day if the Defendant has no ſuch Title; and ſo he has Elellin!“ 
maintain his Day or to traverſe the Title of the Defendant ; and fo fee Ii 
verſe upon Traverſe. Br, Traverſe per &c. pl. 304. cites 10 E. 4. 2. 


17. Treb 
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17. Treſpaſs de Clauſo fracio in D. 6 Fuly, the Defendant juſtified for 
tithes ſevered from the 9 Parts as Parſon the toth Day of Auguſt, abſque 
Ie that he is Guilty unte/s after the Tithes ſevered and till they were carried 
ey; And it was held clearly that every Parſon may enter to collect his 
Tiles and to turn them till they are dry, and of this the reaſonable Time ſhall 
le tried; and a good Plea, and fall not be compelled to ſay that he is Not 
Guilty before nor after; tor he is Guilty every Year after the Tithes ſe- 
vered, Br. Traverſe per &c. pl. 242. cites 12 E. 4. 6. 

18. $o of Common, from the Time of the Corn ſown till they are re-ſown ; But where 
becauſe thoſe Things are incertain. Br. Traverſe per &c. pl. 242. cites * Man 


5 ought to 
12 E. 4 6. have Commen 


Ry | | from Lam- 
„en Candlemas , there he ought to traverſe all Times before Lammas and after Candlemas. Per Choke. 
Br. Traverſe per & pl. 242. cites 12 E. 4. 6. 


10. Where a Man juſtifies another Day for Rent arrear at Faſter, he 
ſhall traverſe that he is Not Guilty of any Entry, but to diſtrain when the 
at was Arrear. Br. Traverſe per &c. pl. 242. cites 12 E. 4. 6. 

20. Account as Receiver, the Defendant. ſaid that he accounted before But where 
the Plaintiff himſelf for the ſame Sum the firſf Day of April, abſque hoc the Defen- 
that he was his Receiver after. And no Plea per Cur, tor it does not go _ juſtifies 
but tor this Time only, and not for the Time before; or it may be that 3 wy 
ke received the like Sum diverſe Times before, and ſo he ought to tra- Plaintiff 


verſe before and after. Br. Traverſe per &c. pl. 309. cites 21 E. 4. 3 there 
5 | needs no 

00, Traverſe. 

: . | 3 Br. ibid. — 

8 P. Br. ibid. pl. 242. cites 12 E. 4 6. Contra where he juſtifies at another Day, as ſaid elſewhere 

for clear Law. Br. ibid. pl. 309. cites 21 E. 4. 66. 


21. In Second Deliverance the Defendant ſaid that A. leaſed to B. for 
29 Nears, which B. granted his Intereſt to the Defendant, and fo avow'd 
Damage feaſuaut; and the Plaintiff ſaid that ſuch a Day and Near B. 
granted to him his Intereſt, abſque hoc that he granted his Intereſt to the De- 
jdt Lefore that he granted his Intereſt to the Plaintiff, and admitted tor 
good. Br. Traverſe per &c. pl. 113. cites 14 H. 8. 17. 

22. Ina Ouare Impedit the Plaintiff declared that the Defendant being 
Far on ol the Church in Queſtion was preſented to another Benefice, and 
was I ted 15 April, by which the firit became void &c. The Defendant 
pleaded, that he was qualified 18 April abſque hoc, that he was indufted 15 
April, "The Court was ot Opinion (abſente Anderſon) that the Traverſe 
Was not good; tor he ought to have faid generally Ab/que hoc, that he 
Ws indutted before the Day on which he had alleged he was qualified. Godb. 
III. pl. 131, Mich. 28 & 29 Eliz. C. B. Anon. 


(Zz.a) How. pere the King is Party. 


. Man was eutlaw'd of Felony, and alien d his Land io F. N. by 
which Scire Facias iſſued againſt him, who came and would 
Pe traverſed the Felony ; and the Court doubted 1t he might rraverſe it, 
y Reaſon that he is a Stranger to the Record. Bur per Pigot 7 E. 4. 
he cannot traverſe it in Caſe of Felony, he being a Stranger to the 
\ccord ; contra in Caſe of Treſpaſs; by which it was pray'd for the 
ing chat Vear, Day and Waſte be adjudged for the King immediate- 
Y; and fo it was immediately from that Day till a Year and a Day 
"Nt ater ; quod nota. Quere if the Bang may take the Year and = 
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Day what Time he pleaſes ; it leems that he cannot. Br. Corone, pl. 207 
cites 43 Aſſ. 2. 0 
2. It A. be bound in a Bond to 2. and after the one is felo de ſe and found 
by Office, by which the King claims the entire Bond, the other may tra 
verſe that he did not kill himſelf feloniouſly. Br. Traverſe per &c. pl. 22 f 
cites 6 E. 4. 3. by the beſt Opinion. 5 
3. Where a Man makes Title or pleads a Plea againſt the King and takes 
a {raverſe abſque hoc &c. againſt the King, there he King may chooſe ty 
maintain the Matter of the Abjque hoc, or to traverſe the Title or Plea of the 
other Party, and not to maintain the Abſque hoe ; Contra of a coniinon 
Perſon. Pr. Traverſe per &c. pl. 207. cites 3 H. J. 3. 
Keb. 920. 4. In Treſpaſs Quare clades tregit, the Detendant pleads that Hg 


. 2 8. * 07 ö , N . 
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Dae that he as Servant &c. The Plaintiff replies, that H. 8. granted to the 


rejoin'd that Paintiſt, and does wot traverſe the dying ſeiſed of King Cha. 1. and it 
the Anceſtor might come to the King otherwiſe. Twiſden J. ſaid, a 'Traverſe needs 
of rhe Plain- not, and if it came to the King again, this ought to be ſhewn in the Re. 


10 8. and joinder ; the laſt Scifin ſhall be traverſed if [tor] it might be gained by 


jo convey'd Diſſeiſin. Adjourned. Raym. 137, 138. Trin. 17 Car. 2. B. R. Thatcher 
under him v. Ullocke, 


to the De- 
fendant, which the Court held a Departure; but if the Replication be ill, the Plaintiff canrot have | 


Judgment. And Keeling agreed that the Plaintiff ought to have traverſed, but Twiſden doubted; 
But it being a trivial Action againſt 3 Schoolboys, for playing in a Court-yard near the School, where 
they had long uſed ſo to do Adjornatur. 


See (S) pl. (A. b) How, Y/here both Parties claim by one and the 
13. — (Ia) ſame Perſon. 


I. HERE the Plaintiff and Deſendant claim by one and the fame 
Perſon, there the Traverſe of the Gift is good; per tot. Cur. 

Br, Traverſe per &c. pl. 28. cites 5 E. 4. 133. 
But if the 2. In Treſpaſs it the Defendant ſays that A. was ſeiſed in Fee and in 
t wy" feoffed B. who infeoſted C. who infeoffed the Defendant, and gives Colour 
GC who was ©) A. There it is ſufficient ro ſay that A. was ſeiſed, and infeoffed the 
the lat, Plaintiff abſque hoc, that he infeoffed B. prout &c. For now the Plaintiff 
there toſay and Defendant claim by one and the Perſon ; and there it is ſufficient to 


that A. was av | d 
2 traverſe the firſe Fecffment. Br. Traverſe per &c. pl. 200. cites 5 E 4 
infeoffed him 133. 

abſque hoc, g ES | | 

that he enfeoffed B. is not a good Replication, becauſe they do not claim by one and the ſame Perſm ; But 


there he ſhall ſay that C. infeoffed him abſque hoc, that be infeoffed the Defendant. Br. ibid. 


3 It was ſaid, that a Oue Eſftate is traverſable, if both Parties claim 
by one and the ſame Perſon, Br. Traverſe per &c. pl. 231. cites 10 E 
. 6. | 

Br. Traverſe l 7 In Treſpaſs the Defendant ſaid, that . S. was ſeiſed of the Place &c. 

per &c. pl. and infeoff*d B. who infeoff'a C. And no Plea, unleſs the Plaintiff con- 

25% cites deys by the ſame, by whom Defendant convey'd, Br. Que Eſtate, pl. 36. 
* Cites 18 E. 4. 10. 

5. In Formedon in Remainder the Deed is not traverſable ; but it the 

Demandant claims by the fame by whom the Tenant claims, the Deed 

is traverſable, and he may chuſe to traverſe the Deed or the Gift. BY 

Traverſe per &c. pl. 179. cites 4 H. J. 9. < 
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„ | 0 
6 In Replevin the Defendant ſaid, that B. was 11 in Fee, and S. C. cited 
Ve to E. for 60 Tears, which E. granted his Intere to the Defendant fer you, 
Anno 38 H. 8. by which he was poſſeſſed, and —_— Damage fea- Nep. 218 
ſant. The Plaintiff” ſaid, that this ſame E. Anno 32 H. 8. granted his Trin. g W. 
Intereſt to Him. H c thall not traverſe the Grant in Anno 38. tor he has 3. in Caſe of 
onleſs'd and avoided it by the elder Grant obtain'd. Br. Confeſs and Lambert v. 
Ayoid, pl. 65. cites 2 E. 6. : Cook, 

„ Where the Parties do not claim by one and the ſame Perſon, the 
Dying Keiſed age be traverſed, and not the Deſcent. Le. 310. pl. 429. 
Arg. in Caſe of Matdwell v. Andrews, cites D. 366. Vernon's 

ſe. 
2 In Replevin by H. againſt W. the Defendant made Conuſance as Cro. E 650. 
ganliſt to H. becanſe A. in 1 E. 6. leaſed to B. for go Nears, who affign'd 438 
the Term to C. who granted it to D. who granted it to E. who granted it to FO — 
H, The Plaintiff confeſs'd the Aſſignment to C. and ſaid, that D. took to ingly, and 
Baron J. S. who granted to the Plaintiff ; and traverſed the Grant to A. adjudg*d(ab- 
Adjudg'd that this Traverſe was ill; for a Leaſe for Years cannot be 3 
gain'd but by a lawtul Grant, and therefore the laſt Leaſe ought not to 3 
te traverſed by him; but the other Party ought to traverſe the firſt Mo. 551. 
Leaſe, or ſhew how he came to it again, to enable him to make the 2d pl. 743. S.C. 


Grant, 6 Rep. 24. b. Hill. 41 Eliz. B. R. Helyar's Caſe. 8 
C- 

murr'd, becauſe the Traverſe was ſuperfluous, he having made Title before, and Paramount the Grant, 
which he ofter'd to traverſe ; whereas he ſhould have pleaded the former Aſſignment, and pray'd Fudgment 
witheut Traverſe 3 otherwiſe it amounts to a Confeſling and Avoiding, and to a Traverſe alſo. And ad- 
pdged for the Avowant, for the Inſuſficiency of the Traverſe, S. C. cited 2 Bulſt. 1 Mich. 10 
ſc. in Caſe of Rice v. Harris. S. C. cited Ld. Raym. Rep. 237, 238. in Caſe of Lambert v 
Cook, | 


9. But in Caſe of a Feoffment, the irt Feoffee muſt confeſs and avoid 

the 11/t Feoff nent, as by Diſſeiſin &c. For a Diſſeſor may gain an Eſtate 
in Fee, whereas a Leaſe for Years can be only by lawtul Conveyarce. 
But when H. claim'd by a former Aſſignment of a Term, it would be 
impertinent to traverſe, that he after aſſign'd his Intereſt ; tor perhaps 
* did _ all his Intereſt without having any. 6 Rep. 25. a. in He- 
yar's Caſe. 

10. In Replevin &c. the Defendant juftifted, for that M. was ſeiſed in At the End 
Fe, and upon the 20 Sept. 1W. MH. demiſed the Premiſes to him for a - the Caſe 
ler, and he enter'd, and ſo avow'd for Damage feaſant. The Plaintiff ; amber 
ede Seifin of M. but ſaid, that before the Leaſe to the Defendant, La. Raym. 
viz. 5 June, 1 W. & M. ſhe demiſed to the Plaintiff for 6 Tears &c. and Rep. 238. 
traverſed the Leaſe made to the Avowant, The Avowant demurr'd general- _ is a 
h. Pollexten Ch. J. inclin'd, that the Traverſe was no Cauſe of De- Pea Bong 
murrer, tho it might have been omitted, and that there were divers faid the Cafe 
authorities againſt elpar's Caſe ; and that the Books generally are of Denney 
valy, that there needed no Traverſe, as the Cafe of the Biſhop of Sa- Mong 
labücy v. Hunt, Cro C. 531. and Relland v. White, Cro. C. 494. Cate Fs 
bur the other Juſtices doubted, by reaſon ot Helyar's Caſe, and“ Rice * $ee(B. b) 
and Harveſton's Cale, where it is ſaid, that ſuch a Traverſe makes pl. 3. 
the Plea vitious. But here the Demurrer being general, it is but Form, 
and aided by 27 Eliz. where if one confeſs and avoid, and rraverſes, it 
3 only in Nature of a double Plea; and cited Cro. C. 323. Edwards 
b. Moodden. And fo per tor. Cur. Judgment was given tor the Plain- 
lt. 2 Vent. 212. Mich. 2 W. & M. in C. B. Denny v. Mazey. 

„II. Treſpaſs of taking Cattle at D. The Detendant ju/tifies, that 
7. S. was ſciſed of Bl. Acre, and demiſed it to the Defendant for 3 Fears, 
om Lady-Day 8 W. z. who by Virtue thereof enter d, and took the Cat- 
tle Damage feaſant &c. The Plaintiff replies, that before the Demiſe to 
the Defendant, J. F. demiſed the ſame to him, to hold De Anno in Aunum 
Mamdiu ambabus partibus placuerit ; and that he enter d, and put in his 
attle, and the Defendant tcok them within the 2 Tears, abſque huc, that 
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F. H. demiſed to the Defendant modo & forma &c. The Defendant de 

See infra + murr'd, for that the Plaintiff did * not traverſe the laſt Leaſe &c. Ex. 
ceprion was taken to the Traverſe of the laſt Leaſe, becauſe the Þ1;jr. 

tit had ſufficiently avoided it before. And the ſame Diverlity wa 

taken between Leaſes and Feoffinents, as in Ielpar's Cale above. * 

then inſiſted, that ſuch Traverſe is ill upon a General Demurrer. Bur 

after ſeveral Arguments at the Bar the Court was of Opinion, that 9 

the firft Termor (admitting that the Leſſor had ouſted him, and made , 
ſubſequent Leale) re-enters, the 24 Leaſe is become void; ſo that to tra. 

verſe the 2d Leaſe is to traverſe a void Leaſe, which would be ill upon 

4 a General Demurrer. But the Court reſolved, that this Demurrer Was 
dee ſupra * a Special Demurrer ; for as to the (+ Non, ) ſince it is Contrary to the 
Record, they ſaid they would reject it as Surpluſage; and thereſore 
N was given for the Detendant, Ld. Raym. Rep. 237, 238, 

rin. 9 W. z. Lambert v. Cook. 


(B. b) Where ſeveral Things of the ſame Nature are tia- 
verſable, which of them fall be traverſed fit. 


Heath's 1. IN Treſpaſs, if the Defendant ſays, that A. was ſeiſed, and inf-f 1 
Max. 120. B. who infeoff d C. who infected D. whoſe Eftate the Defendant has, 
s des and gives Colour by A. there per Cur. the Plaintiff may traverſe any if 
9 thoſe Feoffments, becauſe the Bar 1s at large, and does not bind him. Br. 
Traverſe per &c. pl. 346. cites 16 H. 6, —Contra where the Bar binds 
the Plaintiff, as this Bar here does not. Br. ibid. cites 15 H. 7. 3. and 
Firzh. Double Ple. 83. 

2. A Biſhop brought Treſpaſs again/# a Prior, who pleaded, that his 
Predeceſſor was ſeiſed in Fee, and died, and he elected Prior, and enter, 
and gave Colour, The Plaintiff replied, ?hat before this his Predeceſſr 
was ſeiſed in Fee in Fure Epiſcopatus, till by F. diſſeiſed; upon whom the 
Predeceſſor of the Defendant enter d, and his Predeceſſor died, and he was 
elected Biſhop, and enter d, and was ſeiſed till the Treſpaſs. And the De- 
fendant maintain'd his Bar, abſque hoc, that J. diſſeiſed the Predeceſſor if 
the Plaintiff, and well; tor it is no Traverſe, that the Predeceſlor of the 
Detendanr did nor diſſeiſe J. by his Entry upon him; for the Diſſeiſin 

to the Predeceſſor of the Plaintiff is the Matter which binds, 
meſne Conveyance nothing to the Purpoſe. Br. Traverſe per 
355. Cites 35 H. 6. 59. 
U G3. Hiectment, The Plaintiff declared on a Leaſe made by J. B. The 
according. Defendant pleaded, that the Land was Copyhold, Parcel of the Manor & 5. 
ly, and the of which the King was and is ſeiſed, who by his Steward granted the ſame ic 
8 held, Ihe Defendant in Fee, to hold &c. The Plaintiff replied, that before th! 
that ſuch a King had any thing in the Lands, the Queen was ſeiſed in Fee, in Right i 
n es. ; and by her Steward, at ſuch a Court, granted the Lands to the 
the Plea gi. Plaintiff in Fee, ro hold &c. The Defendant demurr'd to the Replica- 
riot. tion, ſuppeſing that the Plaintiff ſhould have traverſed the Grant alleged by 
1 he bim in his Bar, But the Court held the Replication good, becauſe che 
Name of Plaintiſt had confeſs'd and avoided the Defendant's Title, by a forme! Coy 
Rice v. Har- granted 7 Dneen lig. and therefore needed not to traverſe the Grant made 
riſon accord- 70 the Defendant. Cro. J. 299. pl. 2. Paſch. 10 Jac. B. R. Ric 


" 3 Harveſton. 
6 by Name of Rice v. Yarris, accordingly; and Williams J. ſaid, that it appeari by 1 
plication, that the Grant to the Plaintiff, being firſt in time, had avoided the Defendant's eaſe, * 


and the 
&c. pl. 


_ 
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at. The Defendant ought therefore to have rejoin d and ſo to have traverſed the firſt Grant; but by bis 
Demurrer to the Replication be had confeſs'd the Grant, under which the Plaintiff claim'd. 


—_— — SS q 


(C. b) Suppoſal of the Writ &c. Traverſable in what 
. 


L RIT of Emtry by A. that the Tenant has not Ingreſs, unleſs by 
F. N. who iſſeiſed the Plaintiff, The Tenant 9% that 2 
Demandant infeoff d F. N. by his Deed ; Judgment if againſt his Deed 
Kc. Per Thorp, this is contrary to the Wric &c. by which he ſaid, 
that A. infeoff'd J. N. abſque hoc, that J. N. diſteiſed A. Quod nota, 
that where the Plaint is contrary to the Suppoſal of the Writ, it is not good 
without traverſing the Point of the Writ. Br. Traverſe per &c. pl. 56. 
cites 38 E. 3. 1. and 15 E. 4. 28. 4 H. 6. 29. 8 H. 6. 2, 3. 9 H. 6. 32. 
and 15 H. J. 16, 17. accordingly. 3 
2. In Mortdanceftor the Tenant may allege Foint-ſeiſin in himſelf, and 8. C. cited, 
in the Father of the Demandant; and this is 4 good Plea, without tra- * 14. 
1 | aym. Rep. 
wer/ing the ſole Dying Seiſed ; and the Reaſon ſeems to be, becauſe the 35) in 0. 
* }rit and Declaration is only ſuppoſal. But where the Jointenancy is of Pullein 
alleged for Bar in Aſſiſe, or other Action, or in a Title, there the ſole v. Benſon. 
Dying Seiſed is traverſable. The Reaſon ſeems to be, becauſe the Bar, Mn of 1 £ 
Ile, and Replication are Matters in Fat?, and not ſuppoſal. Br. 'Traverſe &c. pl. ef oy 
per &c. pl. 185. cites 5 H. 7. 11, 12. cites 22 E. 3. 
| 39- 

z. In Formedon it is a good Plea, that the Anceftor is alive, without S. C. cited 
traverſing the Death, becauſe the Death is not alleg'd but by Suppoſal. . 4. 
Cmtra where it is alleged by Matter in Fatt ; tor where one alleges Life; : in Cle 
in Fact, the other thall ſay that he is dead, abſque hoc, that he is alive; of Pullein 
and where Death is alleged, the other ſhall ſay that he is alive, abſque v. Benſon. 
hoc, thar he is dead ; and where the Abſque hoc 1s alleged, there ſhall 
come the Viſne. Br. Traverſe per &c. pl. 187. cites 6 H. J. 5. 


o 


— 


(D. b) By whom, or in whoſe Name to be taken. 
Plaintiff &c. or Defendant, Tenant &c. 


l \ HERE the Tenant takes no Sans ceo in his Plea, there the De- As in Precipe 
mandant fhall take no Sans ceo in kis Replication, bur ſhall main- againſt 2, if 


i ö th tat 
rain that which the Tenant has traverſed. Br. Traverſe per &c. pl. Jo. = _—_ To 


cites 19 H. 6. 13. per Newton. | 2 upon 
: im, and 
*0uches or pleads in Bar, abſque hoc that his Companion any thing has, and the ether likewiſe takes the entire 
enancy upon him, abſque hoc that the otter any thing has, and wouctes or pleads in Bar; there it is ſuffi- 
clent tor the Demandant to ſay that they two are Tenants as the Writ ſuppoſes, Priſt; without Traverſe ; 
auſe they in their Pleas have taken Traverſe ; per Newton and Fulthorp accordingly. Br, Traverſe 
fer &c. pl. 70. ci. es 19 H. 6. 13— Br. Maintenance de &c. pl. 9. cites 9 H. 6. 13. 


2. But where the Tenant takes no Sans ceo in his Plea, there the De- As in 
nandant ought to take a Sans ceo in the Replication. Br. Traverſe per &c. Eormeden, 


pl. 70. cites * 19 H. 6. 13. per Newton. * 


tenancy with 


ranger rot named, of the Gift of F. N. Judgment of the * there the Demandant ſtall ſay that l 
| 5 14 


— . — 
— — 


1 Traverſe. 


4 7˙ enant as the Writ ſuppeſes, abſque hoc, that the Stranger any thing bas. Br. Traverſ, 1 
cites 19 H. 6. 13. per Newton. — Br. Maintenance de Brief, pl. 9. 42 9 H. 6. y * — 7878 
Br. Fraverſe, per &c. pl. 187. cites 6 H. 7. 5. per Huſſey and Fairfax J 7 


Contra if le 3. In Outlawry it was ſaid per Young, that where a Man is attaj 
was attainted of Felony by Verditt, his Feoffees nor his Mainpernors for his good — 


Confeſſion; . f 
2 Yoke our ſhall not traverſe that he was Not Guilty. Br. Traverſe per &c. pl 
which none 320. Cites 7 E. 4. 2. : 
denied. Br. | 
Traverſe per &c. pl. 320. cites 7 E. 4. 2. But upon Outlawry of the Principal, the 

traverſe the Felony, contrary of Verdict. Br. Traverſe per &c. pl. 7 23. cites 49 . 11. Ferffe ny 


Ir is ſaid in 4. In Delt for Rent the Plaintiff declared that he demiſed to the Defen. 
_ = dant 26. Acres 3 Rent; the Detendant pleaded that he demiſe to 
that this O- him the 26 Acres, and alſo 4 Acres more abſque hoc, that he demiſen the 
pinion of 26 Acres tantum; and the Jury found that the Plaintiff demiſed 21 A. 
helly was cresonly ; the Court doubted for whom to give Judgment; bur Shelley 


8 » ſaid, that the Detendant needed not to have traverſed, he having con. 
the Tra- felled that and more, and then the Traverſe ought to come on the part 


verſe, ot the Plaintitt, viz. abſque hoc, that he demiſed the ſaid 4 Acres prout 
&c. and then the Charge of the Jury would be only upon the Surply. 
ſage, viz. the Demiſe of the 4 Acres; whereas here it is upon the 
whole 26. &c. but he would adviſe, D. 32. b. pl. 7. Paſch. 28 & 29 Hl. 

8. Anon. 
Sn 125. F. In Debt for Rent, the Plaintiff declared on a Demiſe ꝙ 4 Acres at 
. „S. The Defendant pleaded that the Demiſe was of the ſaid 4 Acres and 


ſhort , / 
8 1 one Acre more, Viz. Wh. Acre, and that before the Rent dus the Plaimiff en. 


mention'd— fer d into Wh, Acre. The Plaintift demurred, becauſe the Defendant did 
Sid. 405. pl. not traverſe abſque hoc, that he demiſed the 4 Acres only; But it was ſaid on 


6 5 N the other Side, that the Traverſe ought to come on the Part of the Plain- 
S C. thar tiff, viz. That he ſhould have maintain'd the Demiſe abſque hoc, that 


Judgment he demiſed Wh. Acre. It was anſwer'd, that this would be a Departure 
was given and therefore the Traverſe thould be by the Detendant ; becauſe when 


. he pleads other Leaſe than that on which the Plaintiff declared he 
cauſe Defen. ſhould traverſe the Leaſe upon which the Plaintiff declared, viz, he 


dant had ſhould have pleaded the Leaſe of Wh. Acre abſque hoc, that he demiſed 
not con- the 4 Acres tantum: And of this Opinion was the Court, and gave Judg- 


Bo oe . ment tor the Plaintiff. Lev. 263. Hill. 20 & 21 Car. 2. B. R. Salmon v. 
hoc, that Smith. . 


the Plaintiff 

had demiſcd Modo & Forma. — Saund. 206. S. C. adjudged accordingly. But Saunders who ar- 
gued for the Defendant, ſays at the End of his Report of the Caſe that it ſeems to him that the leaving 
the Matter at large in the Plea, and 6 for the Traverſe to come of the Part of the Plaintiff in his Re. 
plication would have been the moſt apt and ſubſtantial Manner of Pleading ; but that the Court was of 


another Opinion, as he had before reported. 


(E.b) How much. 


Br. Reple- 1, 1. Forcible Entry the Declaration was of 2 Houſes, and 100 Acres of 
2 * 1 Land, the Defendant ſaid that A. B. was 22 of the Manor of D. 
may be that of which the Houſes and Land is Parcel, and conveyed himſelf to it by Tenure 
he who died and Eſcheat of the Manor, and gave Colour of the Houſes and Land oui), 
ſciſed of the. and the Plaintiff intitled himſelf to the Manor, and ſo he was ſeiſed of the 
Land and * Houſes and Land till by the Defendant difſeiſed, and travers'd the Djins 
nn dle aid ſeiſed of the Tenant [of] the Defendant of the Houſts and Land alleg'd ib 


of the Ma- Bar of the Eſcheat, and did not anſwer to the entire Manor, as PIs Title * a 


— 
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in the Premiſſes ; and yet well, per Judicium. Br. Traverſe per &c. pl. _ ; and the 
156. CITES 36 H. 6. 19. 


| only of the 
You and Lands, — And he need not traverſe, but only that of which be means who — the Ace- 
in, and it may be that the Houſe and Land wete Parcel of the Manor at one Time and not at another. 
gr. Traverſe per &c. pl. 1 56. cites 36 H. 6. 19. : | . 
Int chere a Fine is levied of the Manor, and he brings Scire Facias of 3 Acres Parcel, there it is other- 


vie; for be alleges the entire Manor to be in the Fine. Br. ibid. 


2. A Man may traverſe more than is alleged; Per Wangf. Br. 'Traverſe Fr where 
per &c. pl. 26. cites 33 H. 6. 49. de u/leges 


| Condition or 
Arbitrement to conſiſt in one Point, the other Party may ſay that it was upon this Condition and another, and 


ſires «hat, abſque hoc, that it vas upen the one only, or that they arbitrated this Point, and another abique 
hoc, that they arbitrated this Point only. Br. ibid, 


Und in Waſte by the Heir, it the Tenant alleges Grant of the Reverſion by the Father in his Life, to ich 
ie attorn d, the Plaintiff may ſay be did not attorn in the Life of bis Father. Br. ibid. 

and in Aſſ.ſe, if the Tenant pleads that his Father was ſeiſed in Fee, and died by Prote ſtation ſeiſed, the 
Plaintiff ma) make Title by a Stranger, abſque hoc, that the Father of the Tenant ever any thing bad. Br. 


th:,—And it is ſaid P. 38. H. 8. that he may ſay abſque hoc, that the Father <vas ſeiſed in Fee &c. ibid. 
—heath's May. 116. cap. 5. cites S8. C. | 


b where a Writ of Pyevilege was brought by the Defendant in Treſpaſs as Servant of an Officer of the 
Exchequer ; the Plaintiff replied, that the Defendant was Servant in Husbandry, abſque hoc, that he is a 
Servant attending at the Office. And Priſot held this a good Iſſue; And none but Laken denied it. Br. 


Traverſe per &c pl. 27. cites 34 H. 6. 15. But Brooke makes a Quære if he ought not to traverſe 
que hoc, that the Privilege extends to all thx Servants, prout $5 * 5 


z. Where the Fu/ti/fication goes to a Time and Place not alleg'd by the 
Plaintif, there muſt be a Traverſe of both, 2 Mod. 68. Hill. 28 & 29 
Car. 2. C. B. Wine v. Rider. 

4 Judgment was given in Debt in C. B. The Defendant brought 
Vrit of Error, and a//igned the Want of an Original, to which the Defeu- 
ant in Error pleaded a Releaſe of Errors. The Plaintiff in Error replies, that 
Defendant had obtain'd two Fudgments againſt bim in the ſame Term, and 
traverſed that the Releaſe of Errors pleaded was a Releaſe of Errors in that 
Judement of which the Writ of Error was now brought. Holt Ch. J. ſaid 
the Plea is good now, after the Releaſe is ſer out upon Oyer ; for now 
it appears to be a Releaſe of this Judgment, and it ſhall not be intended 
that there was e Ines between the ſame Parties of the ſame 
Term. And your Replication is not good ; for if there were another 
[Judgment to which this Releaſe might be applied, you ſhould have 
pleaded ir ſpecially and certainly, and have averr'd, that this Releaſe 
was a Releaſe of the Errors in that Judgmenr, and ſo have given the 
Plaintiff an Opportunity of anſwering that Judgment, as by pleading 
Nul tiel Record; for if there be no ſuch Record, the very Foundation 
of your Replication is gone; forif there be no other Judgment, this Re- 
leaſe releaſes this Judgment, and the Traverſe is of a Thing in the Air. 
2Ld. Ray m. Rep. 1054, 1055. Mich. 3 Ann. Dayenant v. Raftor. 


— 3 r FS VE. 5 © 5. — ä * 9 


F. b) „ hat muſt be alleged, tb it be not traverſable. 


I, N Formedon the Explees ought ro be alleged, for other wiſe the Br. Attach- 
Count is not good; and yet when they are alleged they are not tra- ment ſur 

*/able. Per Martin. Br. Explees, pl. 6. cites 9 H. 6. 61. P 2 nem 
2. Attachment upon a Prohibition, the Writ was tenuit placitum contra p 8 
robibitionem noſtram, and did not count that Prohibition was delivered to 

the Defendant, by which the Defendant demanded Judgment of the 
bunt tor this Default; and per Cur. he ought ro count it; and yet it is 

not traverſable. Br. Attachment fur Prohibition, pl. 1. cites 9 H. 6. 61. 

3. In Formedon in Remainder, Deed of Remainder ought to be ſhe wn, 

and Fer it is not traverſable. Br. Traverſe per &c. pl. 324. cites 14 H. 


1 
4. He 
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4. He who prays to be received ought to ſhew Cauſe, and if the Cue 1 
not ſufficient the Demandant may demur; and yet he ſhall, not t raverſe the Can 
As a Man may demur for a kh. formal, as the Year and I 7 


: ay in Treſ. 
paſs, and yet they are not traverſable. Br. Reſceir, pl. 133. cites 32H 
6. 12. | 


5. If a Man diſſciſes me I may have Treſpaſs for the meſne Profits tho! ] 
do not re-enter, but in Pleading I ought to allege Re-entry ; but this ſhall 
| not be traverſed ; quod nota per Pigor, and none denied it. Br Tra. 
li; | verſe per &c. pl. 131. cites 9 E. 4. 38. at the End. 
4 6. In Replevin, if the Defendant ſays that he took them in another 
\ than where the Plaintiff counts, it is no Plea it he does not ſbem Canſe if 
| the taking, as to make Ayowry &c. and there the Cauſe or Matter of the 
Avowry ſhall not be travers'd, but the Iſſue ſhall be taken upo 


n the Place; 
Quod nota; Iſſue tender'd, which ſhall not be tried. Br. Replevin, yi 
45. cites 21 E. 4. 64. we” 
7. Condition of an Obligation was, that the Obligor ſhould not enter x 
claim ſuch a —_—_— and the Defendant ſaid that he did not enter nor clain 
Keble ſaid he claim'd, Priſt. Per Brian, You ought to ſay that he came 
to the Land, and claim'd the Land, and entered into it, and yet nothing of 
the Entry ſhall be travers d, but only the Claim; Quod nota. Brooke makes 
a Quære of this Opinion; for there he alleges both Points of the Condi. 
tion &c. Br. Conditions, pl. 130. cites 4 H. J. 13. 
So wherein 8. The Conſideration in an Action upon the Caſe is material, but not tra. 
Caſe bn Verſable; Ver Wray and Fenner Juſtices. Cro. E. 201. pl. 2. Mich, zz 
a, ch. & 33 Eliz. B. R. in Caſe of Smith v. Hitchcock. 


Conſideratioonn REED 
was executed, it is not traverſable, Ibid. cites 5H. 7. 21 H. 7. 13. 


Place 


9. Sin an Action ſur Trover, the Converſion is material, but not tra. 
verſable ; Per Wray and Fenner J. Cro. E. 201. pl. 25. in Caſe of Smith 

v. Hitchcock. 
10. Treſpaſs for killing &c. a tame Deer; the Defendant pleaded in Bar 
that he was poſſeſs'd of ſuch Lands for a Term of Years, and that a fin 
| Deer came thereon, and that he not knowing it to be a tame Deer, killed it, 
| Quæ eft eadem interfectio &c. And upon Demurrer the Court inclined, 
that the Plaintiff ſbould have averr'd in his Count that the Defendant kneu 
the Deer to be tame, otherwiſe they inclined that he is excuſable; but 
atrerwards they ordered the Declaration to be amended, and Defendant 
to plead Not guilty. 2 Lutw. 1359. Paſch. 3 Jac. Atkinſon v. Hunter, 


— I 


——ů — 


— 


(G. b) dat Thing is traverſable in one Action which 
; 1s not ſo in another Action. 


. Nnuity. Per Danby, Priſot, and others, Anno 30 H. 6. A Par. 

Fe ſhall have Aid of the Patron without Cauſe ſhewn, otherwiſe 
than to lay that B. was ſeiſed of the Manor of D. to which the Advvwſon 
was appendant, and preſented him, and that he found the Church diſcbarg d 
&c. and pray'd Aid; and the Cauſe is not traverſable where he thews 
Cauſe, as it thall be where Land is demanded againſt Tenant for Lift; for 
he ſhall ſbew Cauſe, and the Cauſe is traverſable ot the Aid, and En. 
Writ of Annuity; Note the Diverſity. Br. Aid, pl. 89. cites 22 H. 


6. 47. 
f Replevin, The Defendant makes Conuſance as Bailiff to J. S. The 
Plaintiff traverſes, abſque hoc that he is Bailiff . The Defendant 11 


Traverſe. 


2 


. 


adgment tor him; for the Difference is between Treſpaſs and R eple- 
ö Is che tormer ſuch a Traverſe may be taken, but 2 the —— 
Ld. Raym. Rep. 233. Trin. 9 W. 3. Harriſon v. Britton. ; 
A Preſentment iu a Court Leet is traverſable, but no Action lies 
tint the Steward, for 3 Proceſs upon it. Such Preſentment js 
raverſable in Replevin, not in Treſpaſs, nor in Action againſt the Judge. 
Ld, +a Rep. 470. Eaſt. 11 W. 3. in Caſe of Groenvelt v. Dr. Bur- 
el & al. a 


8 


36 


(H. b) By what JYords, or what will amount to a 
Traverſe. 


HE Words Abſque hoc are not neceſſary. See Saund. 22. in the 
Caſe of Bennet v. Filkins. | 
2. Et non Virtute Warrantt &c. See Saund. 21, 22. Mich. 18 Car. 2. 
Bennet v. Filkins. | 
;. Non Antea in ſome Caſes will make a Traverſe ; Per Holt Ch. J. See 2 Salk. 


Ld. Raym. Rep. 349, 356. in Caſe of Pullen v. Benſon. = pl. 2. 


en | | See (E) pl. 
4. Partes Finis nihil habuerunt &c. is a ſufficient Denial of the Seiſin 5-S- C. : 
alleg'd at the Time of the Fine, and is a Traverſe in Effect, tho? not in- 
duc'd with the formal Words of Abſque hoc &c. 2 Lutw. 1625, Trin. 
Ann. in ſome Obſervations of the Reporter on the Caſe of Walters v. 
Hodges, | 
5. Non Aſumpfit, and Non eff Factum, are both of them Pleas which 
traverſe Matters in thoſe reſpective Actions that are pleaded by Way of 
Recital; Per Parker Ch. J. 10 Mod. 191. Mich. 12 Ann. B. R. Seftern 


v. Cibber, 


I b) liter, vel alio Modo. Good or Neceſſary, in what 
Caſes. 


92 againſt Executors, who ſaid that the Party died Inteſtate, and 8 p. Heath's 
FJ the Ordinary committed the Adminiſtration to N. and they as Servants Max. 118. 
A. fold the Goods, and render'd to him an Account, abſque hoc that they eB Pros, 
Nas in other Manner. Br. Traverſe per &c. pl. 379. cites 31 » 6 rate 
13. | 
2. Debt againſt the Marſhal, upon an Eſcape of one T. who was con- And it was 
demned to the Plaintiff in Aſſiſe in 10 l. and brought Writ of Error; and faid that if 
tne Judgment was affirm'd, and he committed to the Marſhalſea, and 2g goods | 
lulfered to eſcape, the Defendant ſaid that a great Number of the King's Enemie, did 
Enemies broke the Priſon, and took them out, abique hoc that be eſcaped ali- it, he ſpall 
{cr, vel alio modo. And the Opinion was, that it is no Plea, if he does not ſbew ſome of 
ſay that they were ſtrange Enemies, as of France &c. For it they were of 44-1 oat 
England, he may have his Recompence, and if they were Strangers, the Quodiepori 
lea is good without any Sans ceo ; & adjornatur. Br. Dette, pl. 22. fecerunt &c. 
Cltes 33 H. 6. 1. * a Ibid. 

3. Treſpaſs of Graſs cut, the Defendant juſtified, becauſe he was ſeiſed cf 
a Houſe, ry 15 2 in Fee, e FRA all thoſe whoſe Ie. 

51 Fa a ba ve 
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have had Common appendant in 40 Acres, of which the Place Where &c. wn; 
all manner of Beaſts &c. Littleton proteſſando that he has not &c E. 
Pro placito, that he has Common there, as long as he and thoſe &c. dell i 
the Houſe aforeſaid, with their Beaſt levant and couchant, and nat otheraiſ: 
and that at the Time of the Treſpaſs the Defendant was not dwelling in 1 
ſaid Houſe, abſque hoc that he, and thoſe whoſe Eftate &c. have had Com. 
mon in any other Ferm. Per Priſot, He ought to traverſe here; for where 
the Plaintiff confeſſes as much as the Defendant alleges, and more, he need 
not traverſe; but as here he has [not conteſs'd 2 as the Deten. 
dant has alleg'd ; tor he alleg d all Times, and the Plaintiff did not confeſ; 
but during the Tine that the Defendant dwelt in the Houſe, but this Tra. 
verſe abſque hoc that he has Common in any other Manner, is not 
quod Curia conceſſit, by which he travers'd abſque hoc that he has Cm. 
mon there Modo & Forma, prout &c. and the others econtra, Quere of 
the Diverſity of thoſe Traverſes well. Br. Traverſe per &c. pl. 14; 
cites 37 H. 6. 34. | 6-4 : 
Heath's 4. Treſpaſs upon the 5 R. the Defendant juſtified, becauſe Diſtreſs was 
Max. 118. awarded againſt the Plaintiff in the Court of B. and he at the Deſire q th, 
e Bailiff aided him to diftrain, which is the ſame Entry of which &c. and 
| no Plea by 2 Juſtices, becauſe he claims nothing in the Soil by ſuch Entry 
by which he 1aid further, ab/que hoc that he entered in any other Manner: 
and then a good Plea, Per Coke Juſtice; tor the general Iſſue is obſcure 
to the Lay Jury, bur Aſhton and Markham contra; tor Per Needham, 
he ſhall ſay ab/que hoc t hat he entered as the Writ ſuppoſes ; and Aſhton con- 
tra, and that he ſhall have the General Iſſue, and give the Matter in Evi. 

dence.” Br. Traverſe per &c. pl. 215. cites 4 E. 4. 13. 

5. Treſpaſs upon 5 R. 2. the Defendant juſtified his Entry into the Land 
to make Withernam by Precept &c. abſque hoc that he entred in other Man- 
ner; and held no Plea becauſe he dd not anſwer to the Entry and Exqul. 

fron of the Plaintiff, by which he ſaid Abſque hoc, that he entred as th: 
Writ ſuppoſes : And the Plaintiff imparl'd; for this laſt Plea was held a 
good ou by the Juſtices. Br. "Traverſe per &c. pl. 192. cites 5 E. 4. 26, 
34. quod nota. 
So in An- is 6. An Abbot by. Name of the Abbot of D. recovered an Annuity againſt a 
pry yy Vicar, the Defendant died, and the Abbot brought Scire facias againſt the 
St. John of Succeſſor, who ſaid that where the Abbot recovered by Preſcription by Nane 
Jeruſalem of Abbot, he ſaid that the Abbot had the Annuity, as Parſon Imparſoner of 
in England . and ſo the Recovery not naming him Parſon void and null in Law; 
22 * and becauſe he did not ſay Abſque hoc that the Abbot had other An- 
Defendant nuity, therefore no Plea per Judicium ; for it may be that he had two 
pleaded that Annuities, the one as Abbot and the other as Parſon, Br. Traverſe per 
he is Parſon &c. pl. 305. Cites 10 E. 4. 16. ä 


Imparſonee of F | 

C. and that he and his Predeceſſors have uſed to 72 it as Parſons of C. and not as Priors, abſque hoc that the 
Plaintiff has been ſeiſed of any Annuity in other Manner; and after he ſaid, abſque hoc that the Plaintiff or bis 
Predeceſſor have been ſeiſed of, any Annuity other than this Annuity; Judgment of the Wrir, and this was ſaid 
a perilous Iflue, by which he ſaid .4b/que hoc that be was ſeiſed of this Annuity in other manner, Priſt; & 
adjornatur; and this a good Plea that he is charg'd as Parſon, and not as Prior; for otherwiſe he may 


be doubly charg'd with two Annuities. Br. Traverſe per &c. pl. 280. cites 22 E.4. 43. 44- 


So in Debt . The Traverſe Aliter, vel alio Modo, ſhall never anſwer to the Tin, 


_ bat to the Manner of the Converſion. Cro. E. 434. pl. 43. Mich. 37 & 


December, 38 Eliz.. B. R. in an Action of Trover &c. Aſcue v. Saunderſon. 
the Defen- oe 
dant pleaded the Eſcape the 16th December, and a Rot moon Freſh Suit the 17th December, 
that he retained him, abſque hoc that he is guilty Aliter, vel alio Modo; It was moved that this I. 
verſe of Aliter, vel alio Modo, anſwers not to the Time, but to the Manner of any Ying alleged 10 
cited 33 H. 6. 28. and 37 H. 6. 67 And of that Opinion were all the Juſtices ar this Time, * _ 
Popham, that the Plea was ill for that Cauſe ; but adjornatur. Cro. E. 439. pl. 55: Mich. 37 & 
Eliz. B. R. Grills v. Ridgway. inks | 1 
So in Treſpaſs for Breaking and Entring his Houſe at Norwich, on the 10th Day of November &c. 15 
Defendant juſtified by a Proceſs cut of an Inferior Curt, by Virtue whereof he entred the Houſe 9 
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— ; 2 ITY 8. : in 
November &c. Oue eft eadem Fraftio & Intruſio, and then travers'd that he was guilty Aliter 

205 al. and upon a Heels Demurrer, and ſhew ing this for Cauſe, the Plea was adjudged ill; 


vreed by all, as well at Bar as at Bench, that the Traverſe Aliter vel alio Modo, does not extend to 
8 to the Manner of doing the Thing. 2 Lutw. 1457. Hill. 9 W. 3. Hargrave v. Ward. 


g. Indictment for uſing a Trade at H. in Suffolk, not having ſerved an Ap- 
prenticeſbip t0 that Trade &c. The Defendant pleaded the Cuſtom of London 
to buy and ſell any where, and that he being a Citizen and Freeman of Lon- 
don, did re/ide at E. to buy and ſell Goods prout ei bene licuit, which is 
the ſame Lying the Trade, as in the Indictment, abſque hoc that he uſed 
it Aliter, vel alio Modo; The Court held the Traverſe and Plea ill. The 
Reporter in a Nota ſays he thinks the Plea ill, becauſe the Defendant 
had conteſs'd the Uling the Trade, and yet has travers'd abſque hoc that 
he us'd the Trade Aliter, vel alio Modo, which he ſays is idle and ab- 
ſurd to traverſe the uſing the Trade Aliter, vel alio Modo; for he was 
not charg'd by the Indictment of uſing it Aliter, vel alio Modo; and 
therefore the Traverſe ought to have been omitted. Saund. 311, 312. 
Mich, 21 Car. 2. The King v. Kilderby. a 


— 


(K. b) Modo & Forma. Neceſſary, or good. In what Ses h b. 
Caſes. Notes, and 
77 and 
(M. a) 
1. IN Avowry, if the Plaintiff agrees with the Avowant in the Services, 
but varies in the Duality of the Land, the Traverſe may be Abſque 
hoc that he holds Modo & Forma. 9 Rep. 35. b. in Bucknal's Caſe 
cites it as reſolved 5 H. $. + b, 
2. Anntity of 10 s. the Plaintiff connted by Preſcription, the Defendant 
[aid that he held the Advowſon of B. of him by the 10s. which is the ſame 
Rent 2ow in Demand; Judgment of the Wrir, and he was put to anſwer 
ws tor it is only Argument. Br. Traverſe per &c. pl. 23. cites 33 
0.39; 
3. By which he ſaid that he held 3 Acres of Land in B. and the Advows- 
(on of B. of the Plaintiff” by 10 s. which is the ſame Rent of which the 
Plaintiff demands the Arrears, abſque hoc that the Plaintiff and his Pre- 
deeeſſors Time out of Mind &c. were ſeiſed of any yearly Rent of 10 s. except of 
the ſaid Rent of 10s. for the ſaid Advowſon and 3 Acres, & hoc &c. and 
the Plaintiſf demurr'd, and the beſt Opinion was that the 'Traverſe is not 
good; for he ought to have concluded with Modo & Forma, and not 
with an Except of &c. For this is repugnant to his Plea; for the 
ws 2 the other is Annual. Br. Traverſe per &c. pl. 23. cites 33 | 
. 7 | 
4. Debt upon an Obligation with Condition to fand to the Award, ſo For in Aſiſe, 
that it be made before Oct ab. Mich. &c. the Defendant ſaid that the Arbi- it the Deſen- 
irators ſuch a Day before the ſaid Octab. made ſuch Award &c. which the — Pads 
Defendant was ready to perform, in caſe the Plaintiff would perform his Part, + - dg 
to which the Plaintiff ſaid that after the making of the Obligation, and and the 
before the ſaid Octab. Mich. and before the Day whereof the Plaintiff ſpeaks, K 
. ſuch another Day, they made Award &c. and ſhewed what, which dead oof x 
* was ready to have performed, in caſe the Defendant would have performed 4 by the 
's Part; and the Defendant maintained his Plea, abſque hoc quod fecerunt ſame Stran- 
talig Arbitrium, & Judicium qualia &c. and fo to Iſſue, and it was Jeo- ger before the 
tail per Judicium Cur. For thoſe Words Talia qualia, go only to the Matter, _— 
OF act tothe Time, where it ought to have been to the Time only; and there- dant, it is a 


dre he ought to have ſaid abſque hoc that they awarded Modo && Forma, or good Repli- 
abſque 


— 
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cation for abſque hoc that they awarded before the Day in the Bar; nod now. "I 
the Defen- Traverſe per &c. pl. 24. cites 33 H. 6. 28. N * 


dant to ſay 
as before alſane hoc that he infeoff d the Plaintiff Modo & Forma; for this goes to the Time and to the Wan, 
alſo, viz. it goes to all. But ſee Modo & Forma in Littleton. Contra in Abridgment theregf 8. 
Traverſe per &c. pl. 24. cites 33 H. 6. 28. Br. 


5. Treſpaſs ef Shovelers and Herns taken ; the Defendant ſaid that 2, 
Place &c. is 20 Acres, which the Plaintiff leaſed to him for 20 Wears, 454 
the Herus and Shovelers bred there, and he took them. The Plaintiff ſaid 
That the Place is named the Park of D. which he leaſed to the Detendant 
except the Woods and Underwoods, and the Herns and Shovelers bred in them, 
and the Defendant took them, of which he brought his Action, a4 que 
hoc that he leaſed as the Defendant ſuppoſes &c. Br. Traverſe per &c. pl 
112. Cites 14 H. 8. 1. | 

| 6. In Replevin the Detendant made Conuſance as Bailiff to E. for that 
the Place where was Parcel of the Manor of T. whereof the Archliſhop if 
York, and others were ſeiſed in Fee, and 3 June 11 H. 8. by Deed m 
granted a Rent-charge to H. 8. and ſo derived a Title under that Grant, and 
av d the taking for Arrears of Rent; The Plaintiff confeſs'd the Sejn of 
the Archbiſhop &c. and ſaid that 4 Funii 11 H. 8. they made a Feoffrment is 
F. who licenſed the Plaintiff to put in his Cattle, ab/que hoc that they; 
Funii 11 H. 8. granted the Rent-charge to the King Modo & Forma, prout ; 
the Detendants rejoin that they did grant to the King the Rent-charge Mz 
& Forma. The Jury found that they were ſeiſed, and by their Deed 
dated 3 Junii, and inrolFd » Junii, granted the Rent to the King &c. and 
adjudg'd for the Defendant, becauſe the Iſſue was joined upon the Grant 
Modo & Forma, and not upon the Day, as was offkred by the Traverſe ; 
and the Matter found is generally as alleg'd, and Modo & Forma goes 
only to what is material, and nothing by the Verdict appears to be inter. 
vening after the zd Day, and before the 75th when the Deed was inroll'd, 
and then it is a good Grant of the zd of June. Hutt. 120. Mich. 8Car, 
Hickes v. Mountord, | 


nk 1 — 


See (R) pla. (L. b) Traverſe upon a Traverſe, Neceſſary or good or not. 


Hcath's I. Recipe quod reddat againſt 2, the one pleaded Non-tenure, and the 
Max. 123. other Fuintenaucy with a Stranger, abſque hoc that the other name 
cap F. in the Writ any thing has; the Demandant ſhall ſay that both named in the 
cites. C. Writ are Tenants, as the Writ ſuppoſes, abſque hoc that the Stranger 4 
Thing has, and ſo Traverſe upon Traverſe. Br. Traverſe per &c. pl. 
351. cites 9 H. 6. 1. 2. gp 
2. Where the Tenants firſt have taken a Traverſe, there is no need far 
the Demandant to take other Traverſe; tor one Traverſe ſuffices to make 
the Iſſue. Br. Maintenance de Brief, pl. 2. cites 34 H. 6. 16. 
3. Treſpaſs of cutting Wood the 1 Day of Auguſt, the Defendant ji 
fied by Preſcription, that the Lords of the Manor of D. have uſed to have 29 
Load of Wood there annually, between Michaelmas and Chriſtmas; and he 
being Lord of D. cut the 2oth of October, between Michaelmas and Chr 1 
mas, abſque hoc that he is guilty before Mic haelmas, and after Chriftmas 3 
the Plaintiff ſaid that he cut as in the Declaration, and traversd the Pre- 
ſcription of the 20 Load Modo && Forma. And well per Cur. For where the 
Defendant alleges Title, the Plaintiff ſhall not be compelFd ro maintain bis 
Day, if the Defendant has no ſuch Title, and ſo he has Election t0 w 
tain his Day, or to traverſe the Title of the Defendant. And fo ſee Travert 
upon Traverſe per &c. pl. 304. cites 10 E. 4. 2. 
4 Treſ- 
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—— | e Rany — . — — 
1 A Traverſe upon a Traverſe was adjudg'd good, where the Place is Poph. 101. 
mental; as in Falle Impriſonment in the Ward of F. in London. The 6 3 per 
belendant juſtified by Recovery in Debt, and Writ of Execution in Sun me 

T4 N 8 pecial Mat- 
indwich in Kent, and the Taking and Impriſonment there, Abſque ter alle 
San ; — 5 5 e Abique: ged 
hoc, that he is Guilty in London. The Plaintiſt replied, that he is in the Fo- 


Guilty in London; abſque hoc, that there is ſuch Record in Sandwich. oy yo 
is falſe, 


Mo. 350. pl. 469. Mich. 35 & 36 Eliz. Paramour v. Verwold. the Plaisir 

4 : | may main- 
win his Action, and traverſe that Special Matter; and in ſuch Caſe a "Traverſe on a Traverſe is good, 
when Falſity 1s uſed to ouſt the Plaintiff of the Benefit which the Law gives him.-——Cro. E. 418. 7 13. 
0. 


N 2 And. 151. pl. 85. 


C accordingly, per tot. Cur 603. pl. 834. S. C. but not S. P. 


«(, but not 8. P. 


5. Traverſe upon a Traverſe, is only where the Matter traverſed is but 
Inducement, Hutt 97. per Cur. Hill. 3 Car. in the Caſe of Chichley v. 
Bp ot Ely and "Thompſon. | . | 

6. There,never thall be a Traverſe upon a Traverſe, hut where the Tra- S. C. cited 
verſe in the Bar takes from the Plaintiff the Liberty of his Aion, for the 7 _ 
Hace or Time, or (uch like, There the Plaintiff may maintain his Action {0-7 Dandy wag 
for the Place or Time, and may traverſe the Inducement to the Tra- the Bp. of 
ere, and needs not to join with the Defendant in the Traverſe ; but at Bath and 
his Pleaſure may do rhe one or the other. But when the Inducement is n and 
made and concluded with a Traverſe of a Title ſhewn by the Plaintiff, there 8 © cited 
the PlaintiiF is entorced to maintain his Title, and not to traverſe the in Totidem 
lnducement to the Traverſe. Arg. cites 10 Ed. 4. 3. & 49. 12 Ed. 4. 6. Verbis, Arg. 
2 Ric. 3. Title Itiue 121. Dyer 1079. And ot this Opinion was the * Lutu. 


whole Court. Cro. Car. 105. Hill. 3 Car. C. B. in Caſe of the Lady 1 
Chicheſley v. Thompſon and the Biſhop of Ely. Crane v. 
the Biſhop 


ot Norwich, Reeve, and Dubourdicu. 


9 


7. Treſpaſs de Clauſe Fracto. The Defendant juſtiſſes his Entry by 
the Crumand of F. F. The Plaintiff replies, that F. F. was ſeiſed in Fee, 
and let unto him at Mill, and traverſes the Command of J. S. The Defen- 
ant maintains, that J. S. commanded him to enter, and that he enter'd 
by his Command, and traverſes the Leaſe at Will, And hereupon it being 
demurr'd, *rwas adjudged tor the Plaintiff, that the Command was tra- 
verſable ; and that the Detendanr's Rejoinder to make a Traverſe upon 
2 Traverſe, as this Caſe is, was not good ; wheretore Judgment was 
given {or the Plaintiff Cro. C. 586. pl. 5. Trin. 16 Car. B. R. Thorn 
v. Shering, And cires Paſch 38 Eliz. in Parker's Cale ad- 
judged, that the Command is traverſable. 

8. A Traverſe ought not regularly to be taken upon a "Traverſe. But Lev. 192. 
the Difference is where the firſt Traverſe is good, and taken to the material Mich. 18 
ont, and goes to the Subitance of the Action, then there thall be no — 2. B. K. 
other Traverſe taken after. But where the firſt Traverſe is idle, and not Bo 869. 
well taken, nor pertinent to the Matter, there, to that which was ſuffi- pl. 1207. 
ciently confeſs'd and avoided before, the other Party may well take an- S. C 
other Traverſe, after ſuch immaterial Traverſe taken before. Per Saun- 1 
ders, Arg. Saund. 22. in Caſe of Bennet v. Filkins, and cited the Caſe 8 þ per 


* 


v1 * Digby v. Fitzherbet. Cur. Ld. 
Raym. Rep. 


121, Mich. $W. z. in Caſe of Serle v. Parſord, cites Co. Litt. 282. b. Cro. E. 99. Inglebath v. 
Jones, and 437+ Bateman v. Spring. ; 


9. In the Caſe of a common Perſon the Books are clear, that he can- Vaugh. G0. 


"ct take a Traverſe upon a Traverſe for theſe Reaſons. Iſt, It you will re- S, G. the 
TE g . King v the 
cover any Thing from another, you mult not only deſtroy the Deſen- g, 3% Wor- 
dant's Title, but you muſt make your own better than his; tor you mult cetter, ſer- 
- 5 M* | not Vis ard 
6 Hunkley. 
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not recover by the Weakneſs of his Title, but by the Strength of your 
own. 2. If the Plaintiff ſhould make it appear, that the Detendant's 
Title is not good, and make no Title tor himſelt, the Court could 
have no Inducement to give judgment for him, Quia in æquali jure me. 
lior eſt conditio poſſidentis. 3. It would be to no End tor the Plain. 
tiff ro ſer forth any Title at all, if he can force the Defendant to male 
out his Title, and is not bound to make good his own. And theſe Rea. 
ſons hold as well in the Caſe of the King as of a common Perſon ; b 
Vaughan Ch. J. Freem. Rep. 7. pl. 6. Mich. 1670. in Caſe of the King 
v. Hinckley. | 

to. Where a Traverſe is not good without a Special Inducement, there a 
Traverſe may be to that Inducement; As in Treſpaſs, where the Jutti. 
fication is local by Virtue of his Office, or the like; and in Hobart in 


Digby and Fitzherbert's Caſe ; per Hale Ch. J. 1 Vent. 248. Mich, 


25 Car. 2. B. R. in Caſe of Hinchman v. Iles. 


11. Treſpaſs againſt A. B. C. D. and E. for breaking his Cloſe, and tab. 
ing his Fiſþ in his ſeveral and free Fiſhery ; A. B. C. and D. plead Ny 
guilty, E. juſtified ; tor that D. was ſeiſed in Fee of a Cloſe next the Plain. 
tiff*s Cloſe, and ſo preſcribes to have the ſole Fiſhing in the River which runs 
by the ſaid Cloſes, with Liberty to enter the Plaintiff's Cloſe the better to carry 
on the Fiſhing ; and that he as Servant of D. and by his Command, did en- 
ter &c. abſque hoc that he was guilty Aliter, vel alio modo. The Plaintiff 
replied De injuria ſua propria, abſque hoc that D. his Maſter has the Sole 
Fiſhing. It was argued that the 'I'raverſe in the Plea was immaterial ; 
for having anſwered the Declaration fully in aileging a Right to the 
Sole Fiſhing and Entry into the Plaintiff's Cloſe, it is inſignificant atter. 
wards to traverſe that he is guilty Aliter vel alio modo. And the Plain- 
tiff had Judgment by the ee of the whole Court; for the Traverſe 
in the Plea is naught, becauſe where the Juſtification goes to a Time and 
Place not alleg'd by the Plaintiſf, there muſt be a Traverſe of both; and 
as to the Replication they held it good, and that the Defendant ought 
to have travers'd the Plaintiff's Free Fiſhery, as alleged by him, which 
not having done, the Plea is ill. 2 Mod. 67. Hill. 27 & 28 Car. 2. C. B. 
Wine v. Rider. 

12. In 5 Imp. the Plaintiff alleged, that H. ſeiſed in Fee of the 
Manor of D. to which the Advowſon was Appendant, preſented F. S. and 
then granted the next Avoidance to the Plaintiff ; and that F. . being dead, 
it belongs to him to preſeat. The Biſhop claims nothing but as Ordinary; 
but the Incumbent pleads, that at the bringing the Writ the Church was full 
by Collation of the Biſhop on a Lapſe. The Plaintiff replied, that H. ſeiſes 
as before, did Tali Die & Anno preſent him as Clerk, abſque hoc, that the 
Church was full by Collation. The Defendant rejoins Proteſtando, that 
the Church was fall Tali Die; for Plea faith, that it was full of the Cu- 


lation of the Biſhop tali Die, abſque hoc, that H. did tali Die &c. preſent 


the Plaintiff &c. and fo traverſed the Plaintiff's Inducement to his Tra- 
verſe. It was argued, that the Rejoinder was not good; for that when 


| Defendant pleads a Matter in Bar, and the Plainritf harh traverſed the 


ſame, the Defendant ſhould take Iſſue upon that Traverſe, and fo main- 
rain his Bar, which he has departed from by traverſing another Matter. 
And the Court held the Pleadings not good. 2 Mod.-183. Hill. 25 & 
29 Car. 2. C. B. Stroud v. the Biſhop of Bath and Wells and Sir Geo. 
Horner. 

13. Where a Traverſe in the Bar is idle and frivolous, the Plaintiff #4) | 
well traverſe the Subſtance of the Matter of the Bar._— As in Debt on 
Specialty, wherein the Detendant bound himſelf ro pay the Plaintif 
200 |. When demanded, if he did not marry her; and aſſign d the 
Breach, that ſhe had tender'd herſelf to marry the Defendant, but that le 
refuſed, and after married another Woman. The Detendant 2 that 
after giving the Specialty, he offer'd to marry the Plaintiff, and 400 


* 44 
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7% abſqre hoc, that he refuſed to take her for his Wife, before ſhe refuſed 
1 ale him for her Husband. The Plaintiff replied, that foe tender d her- 


ar the Flaintiſt, & hoc &c. Upon Demurrer it was inſiſted, that 
ne Lraverſe in the Replication was ill, becauſe ſhe traverſed that which 
was Inducement of the Traverſe in the Bar; fo that it is a Traverſe 
non a Traverſe, which the Law will not allow. But it was anſwer'd, 
ir the Traverſe in the Bar is ill, becauſe too large; it being of more 
han is alleg'd in the Declaration, viz. Abſque hoc, That he retuſed to 
ale the Plaintiff for his Wife, before ſhe had refuſed to take him for 
tr Husband, fo that he intended to make this Circumſtance of Time Par- 
of the Iſſize ; whereas ſuch Circumſtance is nat alleged in the Declara- 
tun, nor any Affirmation, that Deſendant had retuſed before Plaintiff 
hd; and ſo the Traverſe in the Bar being idle, the Plaintiff might 
well traverſe the Subſtance of the Matter ot the Bar; and of this Opi- 
nion was the Court, and Judgment for the Plaintiff. Carth. 99. Mich. 
I & M. in C. B. Croſſe v. Hunt. | 

14, Where a Traverſe is merely Surpluſage, and not nave as 
where one traverſes a Thing which he had before confeſs'd and avoided, the 
other Party may traverſe that Traverſe, and alſo the Inducement to ir. 
Carch. 166. Mich. 2 W. & M. in B. R. Bradburn v. Kennerdale. 


(. b) Teo ſeveral Traverſes, or more. 


id it was admitted without Exception. 


2. Action upon the Statute of Marlbridge, Anno 12. for diſtraining in 
tte High Street &c. and detaining them till the Plaintiff made Fine; where 
this ſecond Point is not in the Statute, and yet the Defendant was compell'd to 
anlwer to both; by which he ſaid, that he took them in his Several Da- 
maze feaſant, abſque hoc, that he took them in the High Street ; and abſque 
hoc, that he detain'd till he made Fine; and the Iſſue taken upon both. 
br. Traverſe per &c. pl. 135. | 


4 


vrſnant to the other. 


3. Ceſſavit that the Tenant held of him a Houſe and 20 Acres of Land, 
"ud ceaſed &c. Deſendant pleaded, that he held the 2oth Part of a Houſe 
the ſame Vill, which is Part of the Land in Demand by Fealty and 2 
Lace; and another Parcel lying in a Croft calf d B. by Fealty, and a Penny 
all Services ; and another Acre in the ſame Vill, and Parcel of the ſame 

wu in Demand by Fealty and a Penny, tor all Services; ab/que hoc, t . 
| | the 


WF to marry the Defendant, abſque hoc, that the Defendant offer'd himſelf to 


THREE Traverſes were ſuffer'd in one Plea fo a Preſentment of Br. Iſſues 
Nuſance, for not making a Bridge, by 3 Abſque hec's; tor the vines, pl. 


King was Party, and fo it is uted in the Exchequer at this Day, where CO 
the King is Party 3 quod nota. Br. Traverſe per &c. pl. 301. cites 38 che preſent- 
Al. 15. | ment was, 
that the Ab- 
lt of D. Tertenant of 40 Acres in D. and his Predeceſſors, and the Tertenants of the 40 Acres, and th 
wlye Eftate they bave in the ſaid 40 Acres, have made ſuch a Bridge in D. And the Abbot came and tra- 
:irjed the Preſentment, and ſaid, that I. N. and his Anceſtors, Tertenants of the Manor of W. &c. have uſed 
nale it Time out of Mind, aliſi ue hoc, that the Abbct, or his Predeceſſors, or the Tertenants of the 40 Acres, 
ir theſe choſe ſtate the Abbot has in the Land, have uſed to repair it Time out of Mind &c. prout &c. And 
the others e contra, and a good Iſſue; for theſe three Points ſhall be but one and the ſame Preſcriprion, 


Br. Iſſues 
join'd, pl. 66. 
cites 39 E. z. 
20. and ſays, 
Quod nota, 
two Iſſues in 
one Action, 
and that the 
Reaſon 
ſeems to be, 


becauſe they are ſeveral Trefpaſſes; and ſo it was faid there, that the firſt Matter is by the ſaid Statute, 
the other is by the Common Law, and yet the Joining both in the one Writ is good; for the one is 
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the Premiſes are held by an entire Service, and abſque hoc, that the ret i 
held of him. Br. Traverſe per &c. pl. 122. cites 4 H. 6. 29. : 
1 4. In Treſpaſs upon 5 R. 2. the Tenant pleaded Gift in Tail to his H. 
„ „ cites her, and gave Colour &c. And the Plaintiff pleaded Recovery agaiy 
cap. 5. | | | J againſt the 
S. C. Tenant in Tail by the Nefendant, upon a Voucher and Recovery in Pali. 
The Defendant ſaid, that after the Gift in Tail, and before the Recent 
his Father Tenant in Tail diſcontinued, and re-took another Tail, of wh;,;, 
Eftaie he wwas ſeiſed at the Time of the Recovery, and died before the Ry... 
veror enter d. Abſque hoc, that the Recoveror enter'd in the Life of the 
Father, and abſque hoc, that his Father had other Eftate at the Time of the 
Writ and Recovery, unleſs by the Fer. ſecond Tail ; and abſque hoc, th4; 
the Recovercr was ſeiſed as in the Replication, and ſo the Recovery falſe, and 
faint in Law, and all the three Traverſes permitted. Br. Trayerſe yer 
&c. pl. 244. cites 12 E. 4. 14. 19. 


412 


(NJ. b) Parcel. Where one Thing's being Parcel of am- 
ther Thing 1s traverſed, How it may be. 


And ſo the 1. I? Treſpaſs the Defendant ſaid, that the Place is Parcel ꝙ ſuch a 

err ry * Houſe, of which W. was ſeiſed, and infeoff*d P. who had Iſu C. 

ſwerd. Br. I died ſeiſed; and C. as Son and Heir enter d, and infeoff*d the Defendant, 

Repleader, and gave Colour by the firſt Feoffor. The Plaintiff ſaid, that he binſelf 

pl. 51. cites was ſeiſed of a Lane of which the Place was Parcel, till the Defendant did 

S. C the Treſpaſs, abſque hoc, that it was Parcel of the Houſe. And the De- 
fendant ſaid, that it was Parcel in the Poſſeſſion of P. and ſo to Iſſue, and 
well, notwithſtanding that he did not ſay, that the Land deſcended tC. 
as Heir, and he enter d; tor this is all one, and to ſay that it was not 
Parcel in the Seiſin of P. is as well as it he had ſaid, that it was not 
Parcel at the Time of the Dying Seiſed of P. for this + goes to all his 
Sellin. Br, Traverſe per &c. pl. 258. cites 3 E. 4. 2”. 


See (L) pl. (O. b) JV ithout making Title. In what Caſe it may be. 


See Vaugh. x, E, who will take a Traverſe againſt the King, ſhall make 
64 Title. Br. Aſſiſe, pl. 459. cites 50 E. 3. and Fitzh. Allile, 


| 442. | 
For he is w 2. It was held by the Juſtices, that if ia Treſpaſs the Defendant pleads 


_—_— only in Bar by Feeff ment, the Plaintiff may traverſe the Bar generally without 
amages, 


DE making Title to himſelf, as to ſay that he did the Treſpaſs, abſque hoc, tha 
Franktene- he enfeoffed him. Br. Traverſe per &c. pl. 225. cites 10 E. 4. 8. 

ment. Br. | f 
Traverſe per &c. pl. 225. cites 10 E. 4. 8. S. P. And ſo if the e intitles bimſelf by Gi" 
in Tail or the like, per tot. Cur. except Brian. Contra in Aſiſe. But the Law ſeems to be with 70 
for the Defendant is in Poſſeſſion, and therefore it ſeems that the Plaintiff ſhall make Title inſt i, 
as well in Treſpaſs as in Alhſe. Br. Traverſe per &c. pl. 354. cites 18 E. 4. 10.—Heath's Max. 125: 
cap. 5. Cites 18 E. 4. 10. 


If in Aſſiſe 3. But Contra in Aſſiſe, where he ſhall recover Franktenement. Br: 
the Bar is Traverſe per &c. pl 225 cites 10 E. 4. 8. | 


not good, g ; WE f 
the Plaintiff may have the Aſſiſe without making Title; but if he makes Title which is not n, 155 
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which the Aſſiſe is awarded, and the Seiſin and diſſeiſin found; the Plaintiff ſhall not recover; by the 
(pinion of all the Juſtices. Br. Repleder, pl. 65. cites 11 H. 7. 28. 


In Replevin &c. tis ſufficient for the Avowant to plead his Freehold ; 
hut if the Plaintiff Will traverſe it, he muſt make a Title to himſelf, per Cur. 
(Anderſon abſente.) But per Peryam, it is not ſufficient ro make it of 
dis own Seiſin; but it muſt be Paramount. Goldsb. 65. pl. 6. Mich. 
29 & 30 Eliz. The Lady Rogers's Caſe. e 

;. In Treſpaſs againſt Husband and Wife; they pleaded that F. S. was 
wid &c. and made a Leafe to them for Nears &c. The Plaintiff replied, 


/ 


Ne in tort demeſue, abſque hoc, that he leaſed &c. And per Cur. the Tra- 
verſe is not good Without the Plaintiff's making himſelf a Title. Other- 
wiſe if the Defendant claims Common or ſuch like, and not Poſſeſſion of the 
Land. Goldsb. 67. pl. 11. Mich. 29 & 30 Eliz. Foſter v. Pretty. 


— — — — 


. b) Vat Plea may be pleaded at the ſame Time. 


q HERE the Party pleads a Plea and traverſes the other Matter, 
it is not material whether the Matter of the Plea be true or not; 
for he cannot ſay any Thing but maintain the Traverſe. Br. Departure 
de fon Ple. pl. 4. cites 11 H. 4. 81. | | 
2. Note that a Man cannot traverſe and alſo ſay Not guilty to one and the 
ſme Thing. Br. Traverſe per &c. pl. 144. cites 37 H. 6. 37. 


(Q. b) I Traverſe. Aided by what. 


. W HERE a Traverſe is merely Surpluſage and not neceſſary; as 
where one traverſes a thing which he had confeſſed and avoided 

ore; This is merely Form and aided upon a General Demurrer. Carth. 
166. Mich. 2 W & M. in B. R. Bradburn v. Kennerdale. | 
2. An ill Traverſe as the traverſing a void Leaſe is not helped by a 


General Demurrer. See Ld. Raym. Rep. 23), 238. Trin. 9 W. 3. Lam- 
bert v, Cook. 


For more of Traverſe in General, ſee Formedon, Jointenants, 


Nulance, Dffice found, Preſcription, Preſentation, Que 
Eſtate, and other proper Titles. 


5 N (A) Treaſure 
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A) Treaſure trove. 


Err 


i 3 Inſt. 132. I. N OTHING is ſaid to be Treaſure trove but Gold and Siler, 2 

It! cap. 38. Inſt. 577. 

lf. ! 2. 'T reaſure trove cannot be claimed unleſs Grant, and cannot paſ 

1 by the Word Leet. Br. Incidents, pl. 38. cites Itin. Cant. 6 E. z. 

3. It was preſented that J. S. had found 100 Marks of Gold and 5. 

ö ver, Which came to the Hands of A. who came and ſaid that nothing 

bl came to his Hands, Priſt; And ſo ſee that Coin found, tho it be nor 

11 hid is Treaſure trove, as it appears here. Br. Preſentments in Courts, 

i | pl. 24. cites 27 Aſſ. 19. 

[ * 3 Inft.132. 4. He to whom the Property is, ſhall have "Treaſure trove; and if }, 
cites 22 H. dies before it be found, his Executors ſhall have it; tor *nothing accrues tg 


7 * the King, unleſs when no one knows who hid that Treaſure; As in Caſe 


| ſays, it is a Of Ireland M. 22 H. 6. Br. Corone, pl. 198. cites the printed Book of 
is wn = Abridgment of Aſſiſe, fol. 61. 
1 ract. 
18 | 120. a. Lib. 3. Cap. 3. S. 4. ſays, it is Quzdam vetus Depoſitio pecuniz, vel alterius metalli, cujus non 
5 extat modo me moria, ut jam dominum non habeat, & fic de jure naturali fit ejus qui invenerit, ut non 
alterius fit. Alioquin fi quis aliquid lucri cauſa vel metus, vel cuſtodiæ recondiderit ſub terra, non 
| erit Theſaurus, cujus etiam furtum fit. Theſaurus fortunz donum creditur, & nemo ſervorum open 
if Theſaurum quærere debet, nec propter Theſaurum terram fodere, ſed ſi alterius rei tunc operam ſume- 
10 bat, & fortuna aliud dedit. Cum igitur Theſaurus in nullius bonis fit, & antiquitus de jure natural 
bo eſſet inventoris, nunc de jure gentium efficitur ipſius Domini Regis. 3 Inſt. 132,133. cap. 58. Lord 
iy; Coke ſays, rhat where of ancient Time it belong'd to the Finder, as by ancient Authors it appears, yet 
he ſays he finds, that before the Conqueſt Theſauri de terra domini regis ſunt, nift in Eccleſiæ vel Ce. 
meterio inveniantur ; & licet ibi inveniatur aurum, regis eſt, & medietas argenti eſt medietas Eccleliz } 
ubi inventum fuerit, quzcunque ipſa fuerir, vel dives vel pauper. 


| | g P, and 5. It was ſaid where Money, Plate, Silver, or Bullion is found, the 
uch Trea- Proprietor or Owner not known, this is Treaſure trove, and the King 


I} fi : | 
bl belongs ſhall have it. But all Mines of Metal, except Mines of Gold and Silver, 
bf 5 King, or belong to the Owner of the Soil, and the Mines of Gold and Silver to 
| q ». the King, as appears Libro Raſtal, and by the Records of the Tower. 
K , or 
1 — Br. Corone, pl. 175. 5 
King's Grant, or Preſcription. The Reaſon of its belonging to the King is a Rule of the Common 
; Law, That ſuch Goods whereof no Perſon can claim Property belong to the King, as Wrecks &c. 
| _ non capit Chriſtus, capit fiſcus &c. It is anciently call'd Fyndaringa, of finding the Treaſure. 
5 Inſt. 132. cap. 58. | 


If Treafure 6, If any Man happen to find in the Sea, or Sea-ſhore, Precious Stones, 


8 Fiſhes, or the like, which no Man was ever a Proprietor of, it becomes 
Finder ſhall his own, becauſe he is the firk Finder. Miege's Laws of Oleron 11. 
have it. ® 8. 33. 

Inſt. 168.— | —_— 

Kitch. of Courts, Tit. Treaſure trove, cites Britton, fol. 26. 
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7. If any ſeek for Gold or Silver loft on the Sea-ſhore, and finds it, 7 
ought to reſtore it all to the Owner, without any Diminution thereo!: 
Miege's Laws of Oleron 11. S. 34. 5 

8. And if a Man going along the Sea-ſhore to fiſh, or do any Thing 
elſe, happens to ind Gold or Silver, he is likewiſe obliged to make bs 
tution, yet he may pay himſelf for his Day's Work ; and if he do no 


know whom to make Reſtitution to, he ought to give Notice 1 | 
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Mig bon heod, where he found the ſaid Gold or Silver. In this Caſe he 
mutt adviſe with his Superiors; and if he be poor, they ought to con- 
der his Condition, and adviſe him to the beſt, according to true God- 
lincſs and a good Conſcience, Miege's Laws of Oleron 11. S. 35. 
As to the Place where the F inding is, it ſeems not material whether 
be of ancient Time hidden in the Ground, or in the Root or Walls, 
other Part of a Caſtle, Houſe, Building, Ruins, or elſewhere, ſo as 
he Owner cannot be known. See 3 Inſt. 132. cap. 58. : 
10. It appears by Glanvil and Bracton alſo, that Occultatio Theſauri in- If Treaſure | 
witi frauduloſa, was ſuch an Offence as was puniſhed by Death; but it trove be. 
has been reſolved that the Puniſhment of concealing Treaſure trove is &y I 
Fizz and Impriſonment, and not of Lite and Member. 3 Init. 133. cap. away, this is 


ites 22 All. 99. : not Felony. 
+ ; 42 OW | St. Pl. C. ih 
b cap. 16. cites Fitzh. Tit. Corone, pl. 187. & 265. Becauſe Dominus ejus non apparet; and ſo 
ir i5 uncertain who has any Right to it.— Hawk. Pl. C. 93. 94. cap. 33. S. 24. S. P. Before it has been 
ſed by any Perſon — a Right thereto, and that it ſhall be puniſhed by Fine only &c.—— The 


Puniſhment is by Fine and Impriſonment. Kitch. of Courts, Tit. Treaſure trove. 


— 


11. The Charge of Treaſure trove belongs to the Coroner, as appears 
by the Statute De Officio Coronatoris, Anno 4 E. 1. 3 Inſt. 133. cap. 
$$. And ſays the ancient Authors Bratton, Britton &c. agree hereunto. 

12. The King may dig in the Land of the Subject for Treaſure trove ; 
for he has Property. 12 Rep. 13. in the Caſe of Salt Petre. 

. It ſeems to be agreed, that Seiſures of Treaſure trove belonging to 
the King, may be inquired in the Sheriff's Tourn ; but it ſeems queſtionable 
whether a Preſcription i 4 Court Leet to inquire of the Sezſure of ſuch 
Things belonging to the Lord of it, being a Subject, be good or not, ſince 
it is againſt the general Rule of the Law tor the Court Leet to take 
Conuſance of Treſpaſſes done to the private Damage of the Lord, becauſe 
that would make him his own Judge. 2 Hawk. PI. C. 67. cap. 10. S. 58. 


For more of Treaſure trove in general, ſee Prerogative, and other 
Proper Titles. | 


i: 4 * Trees. 1 | 5 * Trees are 


no Parto 
the Thin 
demiſed, but 
* are as Ser- 
vants ;, as if 
one has Piſ- 
chary in 


(A) Diſputes between Leſſor and Leſſee, as to Trees. another's 


Land, the 
| | Laud ad- 
. Wr a Man leaſes a Wood which is only great Trees, the Leſſee * i 


cannot cut ir, but ſhall have only the Grain. Br. Waſte, pl. Corvant, viz. 
. to dry the 


| 1 ; l Nets. Arg. 
Godb. 117. pl. 136. Mich. 29 Eliz. C. B. in Caſe of Lewknor v. Ford. 


126. cites 12 E. 4. 8. 

2. And Per Fairfax and Jenny, if Tenant for Years lops Trees, or cuts S. C. cited 
them, the Leſſor cannot take them, but ſpall have Action of Waſte, Br. N Part 
Watte, pl. 126. cites 12 E. 4.8. | of Lewk- 


| ; N nor v. 
Ford, and admitted by Walmſley Serjeant of the other Side, becauſe, as he ſaid, there is a Contract 


F 
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of the Law, that if Leſſee cuts chem down he ſhall have them, and the Leſſor ſhall have NN 
mages for them But 11 Rep. 81. b. Paſch. 13 Jac. Lewis Bowles's Caſe, in the 5c R Fe 1 Da. 
there, it was held thaiit Letlee for Life or Years cuts Timber, the Leſſor ſhall have it; 10 tion 
fme vos reſdlyed the Term before in Liferd's Cale, and that becauſe the Leſſor has th 40 * 
Ownerſhip, Right, and Inheritance, and the Leſſee only a particular Intereſt; and therefore en 
ever Means they are difawes'd from rhe Inheritance, the Leſſor ſhall have them in reſpect of Ki What 
ral Owner hip, and becauſe they were his Inheritance. 8 e gene. 


But no Coze- 3. II Tefor cut a Tree growing on the Land demiſed, and carries it out 


nant lies, yet of the Land, Leſſee hall have Treſpaſs, : ö 
EE and, Leſſec /, hade Treſpaſs, and recover treble Damages, as the 


e e Leſſor ſhould recover againſt him in Waſte. Agreed Mo. 9. pl. 23. Paſch 
I] with rhe 3 E.6. Anon. , 
it reſt ; Per a 

I Twiſden J. Vent. 45. Mich. 21 Car. 2. B. R. in Caſe of Pomfret v. Roycroft. 


1 4. A. leaſes to B. for Life, and grants that it ſhall be lawtul for B. t/ 
{0 tale Fete on the Premiſſes, Proviſo that he do not cut any great Trees, Por 
'* Cur. It Leſſee cuts any great Trees, he ſhall be puniſhed tor Wafte, but 
Fl the Leſſor ſhall not re-enter, becauſe that Proviſo is not a Condition bur 
if only a Declaration and Expoſition ot the Extent of the Grant and Leſ. 
ſee tor Lite, or Years, by the Common Law cannot take Fewel but of 
Buſhes and ſmall Wood, and not of Timber Trees; bur if the Leſſor in 
the Leaſe grants Fireboot expreſsly, if the Leſſee cannot have ſufficient 
P | Fewcl as above, he may take great Trees. 3 Le. 16. pl. 38. Mich, 14 
| Eliz. TE B. Anon, | | 
1 4 Le 162. 5. Leſſee for Nears, the Trees being excepted, has Liberty to take U. 
2 14 H. Shrowds and Loppings for Fireboot, but if he cut any Tree, it thall be Wale 
1. 2.—Leſſce 48 well for the Loppings as the Body of the Tree; Per Hobart & tot. 


cannot ſhred Cur. without Queſtion, Noy 29. Rich v. Makepeace. 
the Timber 
Trees. Arg. Roll. Rep. 182. 


i 6. Where Trees are excepted on a Leaſe, the Leſſor may enter and take 
14 the Trees, tho' there be not any Clauſe 4 Inzreſs or Regreſs; Per Foſter 
J. Godb. 173. pl. 239. Paſch. 8 Jac. C. B. in Caſe of Heydon v. Smith, 
. Leſſee for Nears cuts down Timber Trees, and lets them lie, and 
after carries them away; ſo that the taking and carrying away be not 
as one continued Act, but that there be ſome Time for the diſtinct Property 
of a divided Chattle to ſettle in the Leſſor, an Action of Treſpaſs V1 
& Armis will lie againſt the Leſſee; and in ſuch Caſe Felony may be com- 
mitted of them, but not where they were taken and carried away at the 
ſame Time. Allen 82. 83. in Caſe of UDall v. Udall, cites it as the Caſe 
of Bury v. Heard, which commenced, 20 Jac. and continued 7 Years. 
8. A. demiſed Ground to B. which was Paſture, except the Trees ; k. 
put in his Cattle to feed, which barked the Trees; A. cannot have Trel- 
paſs againſt B. Ruled by Holt Ch. J. upon a Point made and referr d to 
im at the Aſſiſes at Bury in Lent 12 W. 3. upon hearing of Counſel 
ſeveral Times, tho' at firſt he was of a contrary Opinion. Ld. Raym. 
bl Rep. 739. Glenham v. Hanby. 
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(B) Diſputes between Lord and Freeholders &c. as to 
Trees. 


I. V Itchin of Court-Leets, 68. Tit. Ways, ſays he collects upon the 
Opinion of the Book of 2 E. 4. 9. and of 8 E. 4. 9. and of 27 
H. 6. 9. and 6 E. 3. Way, 2. That where a Lord of a 4 bas Land 


upon both Parts of a High-way, he ſhall have the Trees growing in the 
Highway 3 


Trees. 1 
gw” 3 a N 8 * N a _—_—_ 4 / 
Highway; and alſo where a Way is over a . of the Lord's. But 
where a Free holder has Land of each Part of the Highway, he ſhall have 
do Trees growing in the Highway; and where he has Land joining 
but upon one Part of the Way, he ſhall have no Trees growing upon 
chat half of the Way. Bur ſays; that Britton, fol. 111. ſays, that a 
Frecholder ſhall have Trees, if it be not in the common Highway. 

2. The Cuſtom was, that the Lord ſhould have ®©nicquid valeret ad 
ſeeremium, and that the Freeholders ſhould have Ramillos. Per Hobart 
Ch. |. that contains all the Arms and Boughs ; for whatever is not Maere- 
nium is Ramillym. Godb. 235. pl. 326. Mich. 11 Jac. C. B. Biſhop 
or Chicheſter v. Strodwick. 

z. And it was held in the Caſe above, that the Non Uſe, or Negli- 
fence in not taking the Boughs, did nor extinguiſh or take away the 
(atom, as it has been often reſolved in the like Caſe. Godb. 235. 

4. here the Lord by the Cuſtom is to have Maeremium, and that 
the Tenants ſhall have Reſduum; this ſhall be intended the Boughs 
ind Branches. Godb. 235. pl. 326. cited in the Caſe of the Biſhop of 
Chicheſter v. Strodwick. | | | 5 

5. To the Owner of the Soil on both Sides the Way, of common Right 
eng the Trees that grow in the Lane, whether he be Lord or Free- 
holder. The beſt Badge of Truth is the Uſage of taking the Profit of 
the Trees, Brownl. 4z. Nota. 


a. r 


(C) Diſputes between Tenants in Common. 


H HW²o Tenants in Common; one fells the Trees, and Jays them on his 

Freehold. If the other enters into the Land, and carries them 
away, Treipaſs Quare clauſum fregit lies againſt him, becauſe the 
taking away of the Trees by the firit was not wrongful, but that which 
he might well do by Law; and yet the other Tenant in Common might 
haze ſeiſed them before they were carried off the Land. Godb. 282. 
pl. 403. Mich. 18 Jac. B. R. in Polly's Caſe. 


D) Diſputes between Tenant for Life and Remainder- 
| mam, or Reverſioner in Fee. 


. AND deviſed to A. for Life, Remainder to B. in Fee, he pay- Chan. Prec. 
ing certain Legacies at the Times limited by the Will; bur the 25 * ot 
emainder, on Non-payment at ſuch Times by B. was limited over to C. e N by 
Ke. There was a great deal of Timber growing on the Land. B. yithour Dif. 
brought a Bill for Leave to cut down Timber to pay the Legacies, and ſo pre- ficulty. 
ent a Forfeiture of his Eſtate. The Tenant tor Lite and C. oppoſed it; 
but the Lords Commiſſioners decreed ir ; But B. to make Satisfaction to 
"> Tenant tor Life, for breaking the Ground by the Carriage &c. 2 
ern. 152. pl. 148. Trin. 1690. Claxton v. Claxton. 
2. A. by Deed limits a Term of 500 Years to Truſtees for Payment of 
Delrs, Remainder to B. for Life, without Impeachment of Waſte; Remain-. 
der to his firſt &c. Sons in Tail. A. died. The Debts were great, and 
ne Truſt not like to determine ſoon. B. by Bill fer forth the Limita- 
tons, and that there was much * Timber on the Eſtate, and that 
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he was reduced to great Want; that the Truſtees had no Power to eur 
the Timber, and pray'd Leave to cut, allowing what Damage he did 
The Court decreed a Commiſſion to take Timber, not exceeding the 
Value of 5001. tor the Plaintiff's Relief and Support. 2 Vern, 218. pl. 


199. Hill. 1690. Aſpinwall & al. v. Leigh & al. 


» 


2 


(E) Diſputes between Nezghbours. 


1. IF Trees grow in the Hedge, and the Fruit falls into ancther”s Ground, 

the Owner may go in and take it, Per Doderidge J. Poph. 16;, 

in the Caſe of Millen v. mag; cites 8 E. 4. | 

S. HA per 2, If rhe Poughs of your Trees grow out. into my Land, I may cut 
bar 1585 them. Per Croke J. Roll Rep. 394. pl. 15. Trin. 19 Jac. B. K. 


But if it 3. A Tree grows in A.'s Cloſe, and roots in B. s, yet the Body of the 
Nee pri main Part of the Tree being in the Soil of A. all the Reſidue of the 


ade: the. IO belongs to him alſo. 2 Roll Rep. 141. Hill. 17 Jac. B. R. Maſ- 
Land of 4 ters v. Pollie. 
and B. and 


the Roots take Nouriſhment of both their Lands, it was adjudged they are Tenants in Common of it, 
2 Roll. Rep. 255. Mich. 20 Jac. B. R. Anon. 


(F) Power of Truſtees, as to cutting Trees. 


1. Seiſed of Lands in Fee demiſed the ſame for 500 Years to B 


C. and D. in Zruſt to pay Debts, and for a Charity. B. purchaſed 
the Rever/ion of A's Heir at Law, and cut down 1800 1. worth of Tim- 
ber; bur left ſufficient for the Tenants for Repairs and Botes. The De- 
miſe was not without Impeachment of Waſte. Ld. C. King faid it was 
plain that B. as Purchaſor of the Reverſion, could nor enter upon the Pre. 
miſes to cut down the Timber, and tho C. another Truſtee, conſented 
to the Cutting down (which was a Breach of Truſt in C.) B. ought noc 
to take Advantage of it; but ſomething ought to be paid to the Charity | 
for their Leave. And on his Lordſhip's propoſing 220 1. both Parties 


agreed therero ; and ſo the Matter was compromiſed. 2 Wms's Rey. 
397. Mich. 1726. Bays v. Bird. 


— — | — 


- . 


(G) Stranger. Who ſhall have Trees cut down . 
= Mrangers. And what Remedy Leſſor or Leſſee has for 
the Cutting them down. 


I. IF a Stranger cuts down Woods in a Foreſt, and there is no Fraud « 
Colluſion between him and the Owner of the Soil, the Owner 0 
the Soil thall have them; and yet the Owner could not cut them 2 * 


— — Pr nn memos — momm—memo - 
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bot 18 (ff e chem by the Livery of one appointed by the Statute. 
Godb. 99. pl. 113. Mich. 28 & 29 Eliz. C. B. in an Anonymous 


ah 
. 


e. . 
in If a Stranger cuts down Trees, and Leſſee brings Treſpaſs, he ſhall 
recover but according to his Loſs, viz. for lopping and topping. Arg. 
Codb. 117. in Cafe ot Lewknor v. Ford, 

3. A Stranger enter d into Lands leaſed for Lite, and cut down Tim- 
ter Trees, and bark'd them; and the Leſſor before Seiſure brought 
nder for the Bark, and had Judgment to recover, tho' the Cutting 
down and Barking was all at one time. Allen. 82. in the Caſe ot Ndall 
v. Udall, cited per Cur. as a Caſe commenced 20 Jac. and depended ) 
Years between Bury and Heard, k 

If a Stranger cuts the Trees, Leſſee for Life without 33 of 
Waſte, thall have them. Poph. 193. Mich. 2 Car. Sacheverel v. Dale. 

5. In Treſpaſs brought by the Plaintiſ tor cutting down his Trees, 
the Plaintiff was nonſuited, becauſe it appeared that he was only Leſſee. 
Barnard, Rep. in B.R. 302. Hill. 3Geo. 2. Odel v. King. 


(H) Grant of Trees by whom, and How. 


1. IF a Man ſells certain Trees growing, and aliens the Land to another 
before that the Vendee has cut the I rees, yet the Vendee ſhall have 

them; per Newton. Markham ſaid we can ſay no more. Br, Treſpaſs pl. 
400. cites 20 H. 6. 22. | 

2. Grant of all his Woods which ſpall grow hereafter or in time to come 
is not good, becauſe tis not of a thing in Eſſe; per Harper J. 3 Le. 29. 
15 Eliz. C. B. in an Anon. Caſe. | 5 oy 

3. A demiſes to B. a Manor for 3 Lives and by the ſame Deed in an- But by Grant 
ther Clauſe bargains and ſells the Trees. The Habend' is of the Manor 4 M and 
only and limits Eſtate of that for 3 Lives without mention of the Trees. end- the 
Per Winch J. they ſhall paſs as a Chatte] immediately on Delivery of Manor for 
the Deed before any Livery made thereon to paſs the Manor, and if Live- 21 Years | 
ry never had been made, yet Leſſee ſhall have the Trees. 2 Brownl. + 1-3 M 


193. Trin. 10 Jac. C. B. in Caſe of Rowles v. Maſon, and 197. per War- „the Trees 
burton J. accordingly, and 201. per Coke Ch. J. accordingly in S. C. the Leſſee 


| can't cut and 
ſell the Trees; for that was all in one Sentence, vit. the Grant of the Trees and the Demiſe of the Manor. 
Per Winch J. 2 Brownl. 193. cites D. * 379. 18. 25 Eliz. 
It ſhould be 374. b. pl. 18. | 


4. The Law doth not favour Fractions and Severances of the Trees from 
the Freehold. 11 Rep. 48. Mich. 12 Jac. Litord's Cale. | 

5. Bargain and Sale of a Manor, and all the Trees growing thereon, it 
the Deed is not #rolPd, the Trees thall not paſs without the Manor. 11 
Rep. 48. Liford's Caſe - 5 5 

b. Grant of all my Trees within my Manor of G. to A. and his Heirs, 

A. ſhall have Inheritance in them without Livery and Sciſin. 11 Rep. 49. 
b. Litord's Caſe. „„ | : 

7. A. ſeiſed in Fee Simple makes a Leaſe, excepting ths Trees, and aſter- 
wards Covenants to and {iſe de Tenementis prædlictis cum pertin, ſuperius 
amis Ec. The Trees paſs with the Inheritance, as Things annex d to it, 
notwithſtanding they were not demiſed. 11 Rep. 50. b. Litord's Caſe. 

8. By a Grant of Trees by Tenant in Fee Simple, they are abſolutely Bur other- 
paſs d away from the Grantor and his Heirs, and veſted in the Grantee, my iN _ 
and go to the Executors or Adminiſtrators, being in Underſtanding ot T. ust 2) * 
Law divided as Chattles from the Freehold, and the Grantee hath J ail. 11 

| e OO TEL ng, 7 Power Rep. 50. 


8 


Trees. 
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— 


Mich 2 Jac. Power incident to the Grant to fell them when he will, without a 
88 other ſpecial Licence. Hob. 193. Hill. 12 Jac. Stukely v. Bütler. 


Jones J. 9. It Leſſee for Life without Impeachment of Waſte afigns over 0 5, 
makes a Di/- fare, he may diſpoſe of the Trees. Poph. 193. Mich. 2 Car. 0 


[nw he Sacheverell v. Dale. 


nant for Life 
without Impeachment of Waſte by Grant, and one who is ſo by Indulgence of Law, as Tenant in Tail 
after Poſſibility &c. that ſuch Things as a Man hath by the Law he can't reſerve to himſelf upon hi, 
Aſſigrment; but in Cafe of a Grant he has a larger Liberty than the Law gives to him. But if fuch 
Tenant by Grant aſſi2:s over all his Eſtate, he can't except the Trees; but where he has a Remainder is 
otherwiſe. Poph. 195. in Caſe of Sacheverel y. Dale. 


(I) Windfalls, Dotards &c. M ſhall have they, 


Godb. 118. 1. Eſſor ſhall have the Windfalls. Arg. Godb. 117. cites Culpeper's 
Anderion | Caſe 2 El. & 44 E. 3. Statham. and 40 Aſſ. 22. 

Ch. J. ac- | 

cordingly, but Rodes ]. contra — Per Anderſon in Lewknor's Caſe. 4 Le. 166. S. P. reſolved 
in Narlakenden's Caſe, 4 Rep. 63. b. Paſch. 31 Eliz B. R. in gaſe they have no Timber in them; but 
that if they have, then it is otherwiſe. And in Lewis Bowles's Cafe, 11 Rep. 81. b. the Rev. 
lutions in Harlakenden's Caſe were affirm'd for good Law —Mo. 813. 814. pl. 1099. Mich. 8 Jac. Per 
all the Juſtices of Serjeant's Inn in Fleet- ſtreet, S. P. in the Coumeſs of Cumberland's Cale. 


Bendl. 217. 2, Leſſee cannot juſtify cutting down Pollards, by ſaying that they 

E in were dry, hollow, and rotten, and not Timber fit tor Building. Mo, 

13 2 Plaintick. 101. pl. 246. Mich. 15 & 16 Eliz. Sir Roger Manwood's Caſe. 
; 3. It Trees are excepted &c. and they become Dotards during the Leaſe, 
10 yet that can't diveſt the Property of the Leſſor; Per Holt Ch. J. Cumb. 


453. Trin. 9 W. 3. in a Nota to the Caſe of Park v. Fifield. 


(K) Timber Trees. What are, and what ſhall be ſaid to be 
ſuch ſor a Collateral Reſpect &c. 


2 Inſt. 643. 1. Reat Wood ſpecified in the Act of 45 E. 3. is intended of Wood 


2 8 which conſiſts of Trees of Value, as of Ashes, Beec bes, and Em 


the whole Cc. but not of Hornbeams, Sallows, Haſels, Maples Sc. Pl. C. 4b. b. 
Court upon Hill. 17 Eliz. Soby v. Molyns, 

deliberate | 

Advice held it to be no Law, and that Beech, Horſebeche, and Hornbeam are Great Wood, decauſe 
they ſerve for Buildings or Reparation of Houſes, Mills, Cotages &c. And in the Margin there it 
faid it was adjudged Paſch. 2 Jac. between Hall and Fetty place. 4 


— way wm «„ 4% —  —— —55 
— — = 


Mo. $12. pl. 2. Birch-Trees were decreed to be Timber-Trees. Toth. 151. cites 8 


. © 3 Jac. Counteſs of Cumberland v. Earl of Cumberland. 


cauſe it appear'd that ſuch Trees, in the Country where they grew, were uſed and ſerviceable for 
building Sheep-houſes, Corages, and ſuch mean Buildings; and all the N of Serjeant's- Inn 17 
Fleet- ſtreet, upon a Conference had with them, were of Opinion, that in this Country they were Tin- 
ber, and belong d to the Inheritance, and could not be taken by a Tenant for Life. 


3. A. articled ro ſell Land to B. for 20,000 1. and the Timber 1 
valued and paid for fe over and above the Purchaſe-Money. U 


x ;mared fon 
a Reference to the Maſter he made his Report, and W God 


— — — - 
. 3 mY 


— 
- 2 


© Treſpaſs. 


-roufands of Saplings at 12 d. or 18d. a-piece, and alſo Pollards, 
me of which were rotten, or contained no Timber, and ſo of Walnut- 
lies as worth 20 or 40 J. a Tree; alſo Yew, Cherry, Crab, Lime, and 
Hrſe-Cheſnuts, were by him valued as Timber. And Exception being 
aken thereto, Ld. C. King ſaid, That it is the Custom of the Country 
har makes ſome Trees Timber, which in their Nature, generally ſpeak- 
ing, are not ſo, as Horſe-Cheſnut and Lime Trees; and ſo of Birch, 
Reech, and Aſp. And as to Pollards, notwithſtanding what is ſaid in 
20by and Polins's Caſe, Pl. C. 470. that theſe are not Timber, and 
har Tiches are to be paid of their Loppings, (which could nor be if 
pollards were Timber) yet it the Bodies of them are ſound and good, 
je inclined to think them Timber; otherwiſe, if nor ſound, they being 
in ſuch Caſe fit tor nothing but Fuel. And his Lordſhip ſaid, that if a 
Timber Tree, not worth 3 or 4 J. ſhall be valued or paid for in the Pur- 
chaſe, why ſhall not Walnut-Trees, ſome of which may be worth 10 
or 201, or even 50 J. a- piece? However, as they ſeem of a conſiderable 
Value, if the Parties cannot agree to Jump the Valuation, and as it is 
the Cuſtom of the Country which aſcertains what are Timber-Trees, 
making ſome eſteem'd ſuch, which, in their own Nature, generally are 
not, eſpecially in Countries where Timber is ſcarce, His Lordſhip ſaid, he 
hould direct an Iſſue to try whether any and which of thoſe Trees are, by the 
tom of the Country, to be accounted Timber. Trin. 1131. 2 Wms's Rep. 
(693.) (606.) Duke of Chandos v. Talbot. 


For more of Trees in General, ſee Copyhold, Maereſme, Waſte þ 
and other Proper Titles. 


'P Reſpaſs lies with Continuando by divers Days together, and 
the Party ſhall not be compell d to bring ſeveral Actions. 29 
C.3. 35. adjudg' d; for it is one Treſpaſs, 


" * 
4 _ mt * 


— — 


(A 2) | Aſſault. What. Aud Menace. 


JF a Ban holds me by che Arm, this is ant Aſſault in Law, It 
mt ns 3 Þ, 4- 9. will warrant it; but there it ſeems it was 


2. Tf a Man ſaith, that he will cut my Arm, it is an Aſſault, 57 1 Hawk. 
h. 6. 20. b. Pl. C. 134. 


3. Tf a Man ſaith to another, that if he will appeal him of 'Trea- ©. 
bn, te will defend himſelf by his Hands upon his body, and _ n 
TE than 


Treſpaſs. N 
CONN 
(A) With Continuando. See (I) | 


cap. 62. S. 1. 


— * j - » — ad 
OO 7 4024 AS" 4 —— 2 
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7 4. 
3. (pag 2. b. 


are both 
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ſtanding the than he ſhall kill him, he will kill him; this is an Aſſault in La 

many ar 24 Y. 6. 3. Curia. 


cient Opi- | | . | 

nions to the contrary, it ſeems at this Day agreed, that mo Words whatſvever can amount to 

Ajſault. 7 
(E) pl. 3. S. C. 


Br. Treſ- 4. So if a Pan calls me Traitor, and I ſay to him Mentiris in C.. 
126% ben pice tuo, and if he will appeal me of Treaſon, I will defend m elf 

y my Hand upon my Body, during the Life of one of us, Thi 
ana 3. and is an Aſſault, tho", it be upon a Condition precedent, 3) 0. 6 
pag. 20 b. 3. 20. 


the ſame S8. C.] —— See (E) pl. 3. S. 2 


N. B. There 6, So if à Man ſays to me, that if I will not ceaſe my Suit, which 


is no fl 5- J have agatnit him, he will bear me; this is an Aſſault, tho con; 
Br. Treſ- ttonal, 3) D. 6. 20. b, P tho cond; 
paſs, pl. 197. | 
cites 37 H. 6, 2. 3. Per Priſot. 


Br. Tre | J. So if a Man faith, in Preſence of the Court, or in a Church, tg 
pals, Pl. 197. another a falſe Matter, and the other replies, that if he will come 


Cites 37 H. 


6 - that aut Of the Court or Church into the Field, and ſay fo, * he will break 
hs Me. his Bones, thts ts an Aſſault. 37 Þ. 6. 20. b. ; 


nace, and 
not lawful, 


* Orig. is (II luy naufrera.) 


This wasa 8. Tf a Man rebukes another with ill Words, by which he dares} 
LA not ſtay in the Vill; this is an Aſſault. 27 Al; 11. adjudged, 


Fifteenths, pro Rege & ſeipſo of Aſſault and Battery, as he was collecting of the Fifteenths in D. and it 
was found, that the Defendant rebuked the Collector in collecting the Fifteenths, ſo that he dared not ſtay in tle 
Lill, but did not beat him. And this was adjudg'd an Aſſault, but no Battery; and the Phinif reco- 
ver'd Damages 100 s. Quere, if the King had not been Party. Br. Treſpaſs, pl. 246. cites 8. C. 


* 


9. Action of Treſpaſs lies for an Aſſault, 40 E. 3. 40. 42 E. 3. 


45 E. 3. 24. b. f TH 
Br. Treſ- 10. Tf a Man ſtrikes at me with an Hatchet, tho' he does not touch 


yak, yl 336. me, pet this is an Aſſault in Law, 22 All. 60. adjudged, 


per Thorpe. And the Caſe was, that the Defendant came to a Tavern in the Night to buy ViRuals 
and the Doors being ſhut, he ſtruck upon the Doors with a Hatchet; and the Plaintiff, who kept the 
Tavern, putting his Head out of the Window, and bidding the other to leave off, he ſtruck againſt 
him with the Hatcher, but did not touch him. S. C cited by Doderidge J. 2 Bulſt. 339. Hill. 1: 
Jac. in Caſe of Wilfon v. Dodd. Roll Rep. 177. S. C. cited by Doderidge, quod fuir conceſſum, 
per Coke Ch. J. in Caſe of Wilſon v. Dodd. And Ibid. 328. Hill. 13 Jac. B. R. in Caſe of Curtis 


v. Dowtie. 


1 0 Hawk. Pl. C. 133. cap. 62. S. 1. And ſo if a Man ſtrikes at me without a Weapon, it is an 
Hault. , | s 

S. P. And fo if he holds up bis Hand againſt another, and ſays not bing, it is an Aſſault. But if one 
ſtrikes another upon the Hand, Arm, or Breaſt, in Diſcourſe, it is no Aſſault, there being no Intention t0 
aſſault. Mod. 3. pl. 13. Mich. 21 Car. 2. B, R. per Cur. in an anonymous Caſe. | 


11. If a Man delivers to another a Subpoena, this is an Aſſault. 


Trin. 13 Jac, B. between E/pin and Hutton, per Curtam. 
2 Keb. 545. 12. In Aſſault, Battery, and Wounding, the Evidence to prove a Pro- 


55 fa —— vocation was, that the Plaintiff put his Hand on his Sword, and ſaid, j 


| 1370 

c - it was not Aſſiſe-Time, I would not take ſuch Language from you. Adjudg g 
201 b. . no Aflaulr ; for he declar'd he would not aſſault him, the Judges 3% 
vage, and in Town, and the Intention, as well as the A&t irſelf, makes an Aſſauli. 


1 ar 4 Mod. 3. pl. 13. Mich. 21 Car. 2. B. R. Anon. 


bent his Fiſt at the ſame Time that he laid his Hand on his Sword and ſpoke the Words; and the wh 
held it no Aſſault, as it would be without that Declaration. But it was further ſworn, that the 


tiff with his Elbow punch'd the Defendant, which, it done in earneſt Diſcourſe, and not with Intent o 
Violence, is no Aſſault; nor thea is it a Juſtification of Battery after a Retreat. | ; 
13. Drawing 


ä — r 


; Treſpaſs. | 423 


19 Drawing a Sword, and brandiſping it in a menacing Manner againſt 2 Lev. 102, 
the Plaintiff, but did not touck him, is Aſſault, but no Battery; and fo Faſch. 26 


— 


ball have no more Colts than Damages. Vent. 256. Paſch. 25 Car. 2. un. 
B. R. Anon. A Name of 
Smith v. 


Mciſam ; but that is only as to the Point of Coſts, but does not ſtate the Manner of the Aſſault. 


eb. 383. pl. 1. S. C. fays it was, that a Woman ſhook a Sword in a Cutler's Shop againſt the Plain- 
tis, being on the other Side of the Streer. 7 


14. Bailiff” being within Reach of Defendant, Defendatit having a 6 Mod. - 73+ 


Fork in his Hand keeps off the Bailiff from touching him and retreats S. C. an 


ao his Houſe, Bailiff has no Remedy but an Action for the Aſſault; ys ("hat if 


{or the holding up the Fork at him, when he was within Reach, is good gant 9%" a 
un 


Evidence of that. 1 Salk, 79. Trin. 3 Ann. B. R. Genter v. Sparkes. Nona a 

| ; at at 
ſuch a Diſtance as the ſhot <vould reach him, an Action of Aſſault would have lain againſt him———8,P, 
Hawk, PI. C. 133. cap. 62. S. 1. PRs 


15. Every Battery includes an Aſſault, therefore on an Indictment of 
Aſſault and Battery, in which the Aſſault is ill laid if the Defendant be 
found guilry of the Battery, it is ſufficient. Hawk. PI. C. 134. cap. 62. 
KEE * 


CO 


(A. 3) * Battery. V bat ſhall be ſaid a Battery. 4 


„ V 
1. IF a Juſtice of Peace makes a Warrant to J. S. to arreſt J. D. and . ny 
to bring him before himſelf and J. N. comes in Aid of |. S. and a 


be i if 
tlays his Hands molliter upon the Shoulders of J. D. [and] ſays to J. S. ele paves 


this is the Man, this is not any Battery. Pill. 12 Ja. B. N. between N 
: | 0 0 
t l/1/ſou and Dodd by Coke. Perſon of a 
Man in angry, or revengeful, or rude, or inſolent Manner as by ſpitting in his Face, or any way touch- 
inz lim in Anger, or violently juſ#ling him out of the Way, are Batteries in the Eye of the Law. Hawk. 
Pl. C. 134. cap. 62. S. 2. 
8. P. Hawk. Pl. C. 155 cap. 62. S. 2. 


Koll. R. 176. pl. 15. Paſch. 13 Jac. S. C. but S. P. does not appear. 2 Bulſt. 335. S. C. but 
d. P. does not fully appear. 


2. Ika Man delivers a Subpœna to another, this is not any Bat⸗ 
tery. Tr. 13 Ja. B. between Ein and Hutton. Per Curiam. 

3. Upon Evidence in Battery, Popham, Fenner and Williams, directed S if annber 
the Jury, chat if A. afſau/ts B. and in fighting A. falls to the Ground and 544 Feld 4 
then there B. beats and wounds him, that this is an Affaulc in B. not juſ- = 1 
unable. Noy. 115 Hudſon v. Crane. frikes him, 
| 1 | that Aſſault 
ls a Battery in B. not juſtifiable &c. and the Jury found accordingly. But Yelverton and Tanfield on the 


Contrary, Becauſe it is but a Continuance of the former Afar And that all is De ſon Aſſault De- 
meine, Noy. 115. Hudſon v. Crane. | | 


4. In Action of Aſſault and Battery, the Plaintiff counted that the 
Detendant fruck the Plaintiff *s Horſe, whereby the Plaintiff fell; This 
as held good and no material Variance, becauſe licet ſæpius requiſitus 
s only Matter of Form. Arg. Hard. 41. in Caſe of Harris v. Ferrand, 
cites it as Mich. 15 Car. B. R. 3 2 pe $1 ES me 
5. The leait touching of another in Anger is a Battery. Ruled per Holt 
Ch, J. ar Niti Prius, 6 Mod. 149. Paſch. 3 Anne in the Caſe of Cole v. 
Urierp, . 4? : i $34 | 
b. If z2v0 or more meet in a narrow-Paſſage and without any Violence or But if * 
gn of Harm the one touches the other gently, it is no Battery. Per 2 id 
Holt Ch. J. at Niſi prius. 6 Mod. 149. Cole v. Turner. 727 ork x. #09: 


J another ro 
| ſeoorce his Way 
" a Poſage in a rude inordinate Manner or if ary ſtruggle about the Paſſage to that degree as to do —_ ' 

his 


* * 


cage” * 
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This will be a Battery. Ruled by Holt Ch. J. 16 Mod. 149. Paſch. 3 Anne at Nift grim 70 
Cole v. Turner. * J 3 i prius in Caſe ot 


J. Spitting in ones Face is a Battery. Per Holt Ch. I. 6 ? 
Paſch. 3 Anne B. R. The Queen v. Comſworth, * fo 


* 


(B) Treſpaſs. Againſt whom it lies, in Reſpett of 
Intereſt; 
If A. has the 1. J F my Beaſts are in the Keeping of IL. S. and during thi 
_ 5 of the . Treſpaſs to another, he ſhall have Treſpaſs — th * 


Hoggs of B. his Election; Bult he ſhall not have Satisfaction againſt both. ) h. 4 


and they are ZI, 

ut into B's | Do OE. 
T if theſe do a Treſpaſs to the Land of C. adjoining, A. fhall be puniſhed in Treſpaſs, and this 
tho* B's Servant did wait upon em. Clayt. 32. Dawtry v. Huggins. ; 
If agiſted Cattle do a Treſpaſs, the Owner of the Soil where &c. ſhall anſwer for that Treſpaſs, cited 
in che Caſe of Dawtry v. Luggins, Clayt. 33. as Bateman's Caſe. 


2. A Man ſhall not have Treſpaſs againſt him who has the Franktens 
ment as Diſſeiſor &c. before Regreſs made upon him ; per Newton where 
the Defendant pleads his Franktenement, there the Plaintiff in his Re. 
plication ought to ſhew a Regreſs, for Diſſeiſor has the Franktenement 
and ought to have the Profits, till it be retorm'd by Entry or Action 
mixt or real. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 

3. It I Bail Goods and the Bailee gives and delivers them, I ſhall not 
1 1 Treſpaſs; for he had lawtul Poſſeſſion. Br. Treſpaſs, pl. 295. cites 
2 E. 4. 4. 

Jote Finch's Law, li. 3. c. 6. That no Action of Treſpaſs will lie 
for a Leſſee for Years againſt the Leſſor, altho* he diſtrain without Cauſe. 
And ſee there the Reaſon. Q. per Holt Ch. J. 11 Mod. 209. pl. 13, 
cites 9 Rep. 76. Yelv. 148. Wing's Max. 1. 103. 


— * 1 


(80 2 (C) Treſpaſs of Aſault and Battery. What will be a 


good Cauſe of Juſtification. 


Br. Treſpaſs, I. I F a Man be in a Rage and does great Miſchief, his Parents may 
pl. 235. cites juſtiſy the chaſtiſing and bearing him with a Rod, to the Intent 
S. C, but. to reduce him into his good Senſes again, 22 All. 56. 


ſays nothing 
of the 


\ Beating being by Parents. 


Jo. 249. Pl. 2. If A, plays at Dice with B. in the Houſe of a Juſtice of Peace, 
$6 C e the which B. is a common Cheater, and there cheated A. of his Money 
reports" the Dekendant in an Action of Battery may juſtify that he for ide 
Stander by Cauſe atorefaid put his Hands upon him to bring him before the ſaid lu. 
+ p pon hin 4 

and not ſtice of Peace, and that he brought him accordingly ; anb the Juice 

A. the Per- hound him over to the Seſſions where he was indicted and ad 
chat laid gullty of the ſaid Cheating. And this is a good Plea tho the De 
hold of the dant was not any Diticer ; for it concern'd himſelf and was (ot 
Cheat, and the Publick Good, Mich. 7 Car. B. R. between Holleua and Ox! 


carried him briagt 


Tr eſpaſs. | 4.2 5 
faite adjudged upon a Demurrer, where the Juſtice was Sir Mi. immediately 
cholas Carey in Surrey. | before the 


, 5 5 . Juſtice, was 

a good Juſtification. - —Cro. C. 234, 235. pl. 16. S. C. according to Roll, and Judgment for the 

Delendant by 3 Juſtices (abſente the Ch. 55 and they held it to be Pro Bono publico to ſtay ſuch 
nde rs. p 8 25 

ET Pl. C. 77. Cap. 12. S. 20. cites 8. C and ſays, that from the Reaſon, of this Caſe it ſeems to 

{llow, that the Arreſt of any other Offenders by private Perſons for Offences in like Manner, ſcandalous 
md prejudicial to the Publick, may be juſtified. | ; * 


3 > . 


z. If A. incites a Dog upon B. an Infant, and upon this C. comes 
0 A. and lay his Hands ſoftly upon him, to the Intent to ſtay his 
Hands, fo that he ſhall not incite the Dog upon B. this is lawful and 
juſtifiable in Action of Allault and Battery brought by A. againſt 
C. Mich. 10 Car. B. B. between Valter and fones per Curtam up- 
na Demurrer, but adzourn'd upon the Pleading. Intratur Trin. 
io Car. Rot. 409. and after Jffue taken vy Conlent. 

4. In Treſpaſs of Battery and Wounding, the Defendant ſaid that W. 
all the Defendant to have beat him with a Knife, and the Defendant 
ink the Handle of the Knife in his Hand, and the Plaintiff came in Aid of 
IV. and took the Blade of the Knife in his Hand, and cut his own Hand with 
the Blade of the Knife, abſque hoc that he beat or wounded him, Prift. 
The Plaintiff replied that he beat and wounded him as above; Priſt; and 
the others econtra. Br. Treſpaſs, pl. 235. cites 22 Aſſ. 56. 5 

5. Treſpaſs of aſſaulting him and taking his Horſe, the Defendant ſaid 
that F. C. had the Tithes of B. in Farm tor 5 Years, and certain Barley 
was ſevered from the 9 Parts, and the Plaintiff took and carried them to D. 
and the Defendant came and found the Horſe there in the ſame Barley, Da- 
mage feaſant, aum he by Command of the Defendant tot the Horſe and the 
Barley, and the Plaintiff would have diſturb'd him; ſo that the III which 
he had was De ſon Aflaulr demeſne, and in Defence of the Goods, and 
good Plea Br. Treſpaſs, pl. 134. cites 19 H. 6. 65. 

b. A Juſtification for a Battery is no Fuſtification for wounding &c. 
F. N. B. 86. (K) in the new Notes there (d) cites 21 H. 6. 27. 3 
7. Treſpaſs of Aſſault and Battery; the Defendant ſaid that at the 4nd a . 
Le of the Treſpaſs he was a Fuſtice of Peace, and the Plaintiff made an u. oa — 
Aſau't uon B. and for Conſervation of the Peace he came to the Plaintiff, Man ne hls 
wi charged him to keep the Peace, and he ſaid that he would not, and the Diſcretion 

D:ſendaut put his Hands upon him peaceably, and arrefted him to fd Surety to find 

'u his Good Behaviour &c. which ſpeaking and putting of Hands are Sy LN 
tne ſame Aflault and Battery of which &c. And the Court held it a jy he 2 
good Plea, without ſaying that he ſent him to Gaol, and yet to make the mit him to 
Matter clear the Detendanr alleg'd the Arreſt, as above, and that after go without 
he eſcaped out of his Cuſtody &c. Br. Treſpaſs, pl. 177. cites 9 E. 4. 3. My, the 


| | | Party can- 
wt puniſh him, becauſe he is a Juſtice of Record; Per Littleton Juſtice, quod non negatur. Br Treſ- 
ras, pl. 177. cites 9 E. 4. 3. 


8. There are ſome actual Aſſaults on the Perſon of another, which do 
wot forteir a Recognizance of the Good Behaviour, as where an Officer 
baving a Warrant againſt a Man, who will not ſubmit to him, beats or 
winds him in the Attempt to take him, or where a Parent reaſonably 
haſtiſcs his Son, or a Maſter his Servant, or a Schoolmaſter his Scholar, or 
i Gaoler his Priſoner ; or as ſome ſay, a Husband his Wife; or where one 
14 proper manner confines and beats a Friend who is mad &c. or where 
de forces a Sword from another, who threatens to kill a Man with it; or 
ere one gently lays his Hands on another, and ftays him from inciting a 
Hag upon a Man; or where I beat one (without wounding him, or throw- 
gat him a dangerous Weapon) who wrongfully endeavours with Violence 
'0 diſpoſſeſs me of my Lands or Goods, and will nor deſiſt upon my laying 
ny Hands gently on him, and diſturbing him; or where a Man beats one 
wh itcmpts to kill any other; or where a Man threatens to kill one who 
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uts him in Fear of Death in ſuch a Place, where he cannot ſafely þty +,, 
im ; or where 10 impriſons thoſe whom he ſees Fighting, till Wr 
over ; or where a Man beats, or as ſome ſay, wounds or maims one uh 
makes an Aſſault upon his Perſon, or that of his Wife, Parent, Child, & 
Maſter ; or, as ſome ſay, where one beats another in Defence of his Ser. 
vant, Hawk. Pl. C. Abr. 151, 152. S. 16. Hawk. Pl. C. at Large 
130, 131 cap. 60. S. 23, 24. And fays that therefore theſe are juſtifiable 
Ibid. 134. cap. 62. S. 3. : 


(D) // hat Perſon may juſtify it. | 17 Defence of another &c. 


Br. Treſpaſs, I. HE Baron may juſtify the Battery of another, in Defence of 
» 2 his Feme; for ſhe is your (his Cyattel, * 19 . 6. 3 1. 6. 66. 
o in Treſpaſs by Husband and Wife, for an Aſſault and Battery on the Wife, the Defendant plended 
ſon Aſſault Demeſne of the Wite ; The Plaintiffs _ that the Defendant was gcing to wound ber Vins. 
band, and that jie Inſuſtum fecit to defend him. Upon Demurrer, it was inſiſted that Injultum fecit 
was naught, and that they ſhould have pleaded Molliter manus impoſuit. Bur the Court held, that; 
Wife may juſtify an Aſſault in Defence of her Husband, and if the Defendant was holding up his Hand 
to ſtrike the Husband, the Wife might make an Aſſault to prevent the Blow. And Judgment for the 
Plaintiff. 1 Salk. 407. pl. 2. Mich. 7 W. 3. B. R. Leeward v. Bafilee . Ld. Raym 62. S. C. ac. 
cordingly. | | 

* S.P. Br. Treſpaſs, pl. 128. in the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H. 6. z. 
and ſo are the ſmaller Editions. 


Br. Treſ. 2. The Maſter may juſtify the Battery of another, in Defence of 
Lites 5h H his Servant; for the Servant is in a manner his Chattel. 19 h. 


6. 65. and 6. 31. b. 
pl. 189. cites | 
19 H. 6. 31. and 66. But cites 9 E. 4. 48. contra.—Ow. 1 50. in Caſe of Seaman v. Cuppledick, where 
in Treſpaſs of Aſſault and Battery the Defendant juſtified in Defence of his Servant, viz. that the Plain. 
tiff had aſſaulted his Servant, and would have beaten him &c. Yelverton held the Bar good; for that 
otherwiſe he might loſe his Service, and cited 19 H. 6. 60. a, but Williams J. contra. And Coke ſaid 
that a Man may defend his Servant, but he cannot break the Peace for them; but that if another al- 
faults the Servant, the Maſter may defend him, and ſtrike the other, if he will not let him alone — 
A Maſter cannot juſtify in Defence of his Servant, becauſe he might have an Action per quod Servitiug 
amiſit. Per Cur. 1 Salk. 407, pl. 2. Mich. 5 W. 3. B. R. in Caſe of Leeward v. Baſilee. LA 
Raym. Rep. 62. accordingly in S. C. | | 

* S. P. Br. "Treſpaſs, pl. 128. in the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H. 6. 31 
and ſo are the ſmaller Editions. ö 


4 5 Br. his Maſter. 11 D. 6. 16. Quzre., I4 D. 6. 24. b. 


Treſpaſs, pl. 189. cites 9 E. 4. 48.—— And he may kill a Man in ſaving the Life of his Maſter, if he 
cannot otherwiſe eſcape. Br: Treſpaſs, pl. 217. cites 21 H. 7. 39. Per Trematle. 

S. P. And to take Bows, Arrows, Gauntlets &c. with which the he's might ſtrike them, and retain 
them in their Keeping, till the Malice be ofſwaged. Contrary of a Coat of Mail &c. with which the Panty 
cannot ſtrike, Agreed. Br. Treſpaſs. pl. 37. cites 35 H. 6. 50, 51. * 

8. P. But Serjeant Hawkins ſays, it is ſaid that a Servant cannot juſtify beating another in Defence d 
his Jaſter's Sen, tho he were commanded by the Maſter fo to do, becauſe he is not Servant to the Son; 
and for the like Reaſon it is ſaid, that a Tenant cannot juſtify beating another in Defence of bis Lan: 
lord &c. Hawk. Pl C 131. cap. 61. S. 24. [vid 134. cap. 62. S. 3. 


2 Lutw. 1485. at the End of the Caſe of Shingleton v. Smith, is a Nota of the Reporter, that 


it was ſaid in that Caſe by Powell |. that a Servant may juſtify in Defence of bis Maſter, but he can ri 
juſtify a Battery in Defence of the Goods of bis Maſter. 


4. I a Lunarick beats a Man, this ſhall not excuſe him in Cre 
DJ" pals, becauſe it is but to repair him in Damages but otherwi & 
is in Cale ot * Felony, becauſe he cannot do it with a felonious 
7a Rep. 124. tent. Dobart's Reports 181. 


b. in a Nota | 4 
of the nate rap in Beverley's Caſe. Hob. * pl. 179. in Caſe of Weaver v. Mord; ad ſas 
4 | 5. The 


that therefore no Man ſhall be excuſed of a Treſpa 


— 8 RY —_— —_— 
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The Father cannot beat another in Defence of his Son. Br. Treſpaſs But if the 4 
139. cites 9 E. 4. 48. Fer Catesby. Fa her and 


pl. | other are 
. and the Son comes in Aid of bis Father, and ſtrikes the other, this was held juſtifiable, tho 
be Father began the Affray; but quere of that, but ſo it is holden ; but here the other Party did begin 
1 che Father; therefore here it was held clearly juſtifiable. Clayt. 120. pl. 21 1. Greis's Caſe. 


— 


— 


— 


"a mT] 


E Treſpaſs. Aſſault. What will be good Cauſe of 
) Treſpaſs. Aſc J, laue, 


i. IF a Pan comes to ſtop my River which runs to my Mill, J may Br. Tre\paſs, 


I well juſtify the holding of him by the Arm. 3 . 4. 9. pl, 79. cites 


in the Written Book, * 


2. Jf a Man has Licence (by him who has Power to give it) to See (G. 2) 
erect a Booth in a Fair, and wien he is about making of it, another pl: C51 6. 
comes to break it down, he may well Juſtify the holding of him by the 
Arm to ſtay him from the breaking it Down, 11 0. 6. 23. | 

3. Tf a Man calls another Traitor, upon which he ſays that he men- See (A. 2) 
tur in Capite, and that if he will appeal him of Treaſon, he will de- bl. 4.8 C— 
fende himſelf by his Hand upon his Body during the Lite of one of them, — 8 
according to the Form of the Law ; this is a ga Juſtification of the cires ;, H. 
Iſault. 37 Y. 6. 3. 20. 2. 3. accord- 


1 ingl r 
tot. Cur. But per Priſot, if thoſe Words (Secundum formam Legis) had been omitted, . Pie had 
dot been good, but the other Juſtices held it would have been good, notwithſtanding ſuch Omiſſion. 


4. If a Servant departs from his Maſter, or if an Heir in Ward departs Tm 
tis Lord, it is notlawtul for the Maſter, nor for the Lord, to retake them 
with Force, nor to lay their Hands upon them, but require them &c. 
And if they refuſe, then to take their Actions. Br. Faux Impriſonment, 
pl. 37. cites 38 H. 6. 25. Per Markham, & nemo dedixit. | 
5. Treſpaſs of Battery and Impriſoument. The Defendant juſtified inaſ= 
mh 2s the Plaintiff lay in Wait at D. to rob the People, and made Aſſault 
por A. and commanded him to deliver his Purſe, by which the Defendant 
lib Him and put him in the Stocks. And the Lying in Wait, and the A/- 
ſault upon A. is not double, becauſe ſome Act ought ro be done, as 
where : Man juſtifies for Suſpicion 3 quod nota. Br. Double, pl. 138. 
cites 6 E. 4. 27. | | | 
6. In Ain of Falſe Impriſonment, the beſt Opinion was, that it is a Every Man 
good Plea, that the Defendant was a Watchman, and the Plaintiff” was a may take 
Nuyht-walker, and the Defendant caſt his Hands upon him peaceably to ſee Night- 


bis Viſage, which was the ſame Impriſonment &c. Br. Faux Impriſon- 7 5 x wap 
ment, pl. 39. cites 4 H. J. 2. Way ; for 


. 1 : it is for the 
_ Profit. Per Huſſey and Fairfax. Br. Faux Impriſonment, pl. 15. cites 4 H. 7. 18. at ths 


7. A. takes B.'s Horſe —B. the ſame Day requeſted A. to re-deliver it, 

but A. retuſed. —B. aid, if A: would not deliver him, he would take it in 

ſpite of his Teeth ; and takes up a Stick lying on the Ground, and malle 

Yards A. with the Stick. This is an Aſſault Hale. Kelw. 92. pl. 
4 22 H. J. Anon. | | | , £ is ot 
5. Striking a Man's Horſe is ſuch an Aſſault upon a Man's Goods, as 
will Juitity itriking rhe Perſon; and ſtopping the Horſe is ſtopping the 
an. Clayt. 109. Booth v. Jenkinſon. 9 | 
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(F) Treſpaſs. Aſſault and Battery. What will be 
good Cauſe of Juſtification of Battery. Aſſault to ile 


Perſon. 


S. P. per 1. JF a Man aſſaults me, and I can eſcape with my Lite, it ts not law. 
1 ful for me to beat him. 2 b. 4 8. b. Curia. 


conceſſit; But Brooke ſays, it ſeems, that I may beat him, if I cannot otherwiſe eſcape cvit bout Strike; ,1 
Maybem, as well as for Life. Br. Treſpaſs, pl. 7 1. cites 8. C. 


2. [So] If a Man aſſaults me, I am bound to go from him as much 
as I can, and not preſently to beat him. 19 Þ. 6. 31. 
Br. Treſ- 3. [But] If a Man aflaults me, I am not bound to attend till the 
pats, pl71- other has given a Blow; but J may beat him before in my Defence, 
per Cokeyn ; kot Perhaps J ſhall come too late after. 2 Y. 4 8. b. Curia. 


quod Curia 
A Man beat another in Defence of himſelf, per Cur. Br. Treſpaſs, pl. 128. in 


conceſſit. 
the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H. 6. 31. and ſo are the ſmaller Editions. 


4. In an Appeal of Maihem, De ſon Aſſault demeſne is d good Jul 
tification, 41 Aff, 21. admitted by Illue, 28 E. 3. 94. Fitzh. Co- 
rone, 141. Mich. 2) El. B. N. Rot. 38. inter Commiinia inter 
ohn de Ives, Appellant, and Richard Skirben and Nicholas Taylor, De: 

ndants. But the Defendants pleaded, that the ]Plaintiff afſaulte 
them, & eos vulneravit & ad terram proſtravit ad interficiendum, 
& malum fi quod c. de Jnſultu proprio querentis, + Iſſue de Jn 
jurta ſua propria. Mew Entries 52 d. Old Entries 45. Nach. 
90 Car. Mitebell v. Brabant, B. R. 10 pleaded, and Jfſue join? 

ereupon. 

* Where a Man, in his own Defence, beats another, who firſt aſſaulted 
him &c. he may take an Ad vantage thereof upon an Indictment, as 
well as upon an Action; but with this Difference, that in the firſt Caſe 
he may give it in Evidence upon the Plea of Not Guilry, and in the lat- 

ter he muſt plead it ſpecially. Hawk. Pl. C. cap. 62. pl. 3. 


— 


at 


A 


Pr (G) Treſpaſs of Afault and Battery. Juſtsficatim. 
STO lat will be good Cauſe of Juſtification. 


Hob 134- 1. J CT is no good Cauſe of Juſtification, chat all the Companies 0 
r 5 Soldiers of London were commanded by the Privy Council to 
ac. 18 muſter, and that the Plaintiff and Defendant were under one Captain, 
kc $64. and their Captain skirmith'd with another Captain, and the Defendant 
pl. 1192. in this Skirmiſh wan his Gun, the which 2 againſt his 


72 KEY Will, hurt the Plaintiff, (viz. becauſe it was diſcharg'd in bis Face. 


Raym. 423. Tho' this was in the Service of the Commonwealth, that is to 151 
per Ray- in the Practice to make them able to detend the Realm ; yet it l 
mond ]. in not excuſe, becauſe he does not ſay, that he could not Do ore: 
7.<,* g As if he had ſaid, that the Plaintiff run croſs his Piece when he 5 
Ollier v. DiſCharging it, or had expreſs' d the Cale with the Circurnitante, 
Beſſey [AND] 10 it had appear d to the Court, that it Had been nevi? 9 
de and that the Oetendant had not been guilty of any Negligence * 
> Jo. 225- gibe Occaſion to the Hurt. Hobart's Reports 187. between Fe” 


all 


I 
: 


— 
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lend adjudg d, becauſe it is but to be repatr d tn Damage tor cas of 


Hurt ickenſon 
the b : 1 v. Warſon. 
o in Treſpaſs for an Aſſault, Battery, and Wounding, by ſhovting out the Plaintiff's Eye. The De- 


ſendant pleaded in Bar, that he was a Collector of the Hearth-money ; and for the better ſecuring the Money 
alleffed be rode ith Fire- Arms, and having a Piſtel in bis Hand, and intending to diſcharge it, to prevent 
Wiſchief, ke ſeeing none coming that way did diſcharge it; and on his diſcharging it, the Plaintiff caſual!; 
ane that Way, and if he received any Harm, it was againſt the Mill of the Defendant, quz eſt enden 
wan greſſio. The Plaintiff demurr'd, and had Judgment; and upon a Writ of Error brought, judg- 
ment was afirm*d, nothing being urg'd beſides the Plea, which the Court held inſufficient ; for the 
Petendart ſpall never be excuſed in Treſpoſs, wnleſs upon an inevitable Neceſſity, which was not ſhewn here. 
ge ſides he did not traverſe Abſque hoc aliter vel alio modo, as was done in TRraver and Ulard's 
(ale, in the like Plea; and yet in that Cale the Plaintiff had Judgment. 2 Jo. 205. Paſch. 34. Car. 2. 
B K. Dickenſon v. W atſon. 

Serjeant Hawkins ſays, it ſeems; that a Man ſhall not forfeit a Recognizance for the Good Beha- 
riour, by a Hurt done to another merely thro des Soc or Miſchance; as where one Soldier hurts 
mother by diſcharging a Gun in Exerciſe, without ſuſhicient Caution; for notwithſtanding ſuch Perſon 
malt, in a Civil Action, give the other Satisfaction for the Damage occaſion'd by his want of Care; 
yet he ſeems not to have otfended againſt the Purport of ſuch a Recognizance, unleſs he be guilty of 
Mme witful Breach of the Peace. Hawk. Pl. C. 131: cap. 61. S. 27. 


(G. 2.) Entry into Land. 


1) 2. A Man may juſtify the Battery of another, in Defence of One may 
his Poſſeiſion. Trin. 3 Jac. B. demurr'd in Law. juſtify an 


| : | Aſlault and 
battery in Defence, or for the Preſer vation of his Poſſeſſion of Lands or Goods. 2 Inſt. 316. 


[2.] 3. Ik @ Man comes into the Foreſt in the Night, the Foreſter 
cannot veat him before Reſiſtance made by him. Mich. 14 Jac. in the 
Stär⸗Chamber, relolved by the Chancellor and Judges in HaGe 
C, and Haſtock had Recovery againſt him at the Common Lam 
in tion of Battery. | | 
[3 | 4 Bur it the Party, who comes ſo into the Foreſt, refiſts the 
Forclier, he may juſtify the Battery of him, as was agreed in the 
Cale aforeſaty. The Statute ot Malefactors in Parks, of 21 E. 1. gives | 
as much. See the Statute of 21 E. 1. 1 
[4] 5. A Man cannot juſtity a Wounding in Preſervation of his * S. C. and 
Poleſtion. 15. 12 Ja, B. B. vetween * Butler and Auſtin ; per Cu- > 1 
nam. Mich. 9 Car. B. R. between Buckbur/f and Trowte, abjudg d . 7. he 
upon Demurrer. Intratur. Trin. 9 Car. Rot. 472. may juſtiſy 


wounding 


in Defence of his Perſon. Roll Rep. 19. pl. 20. 


5 6. Tf a Man be making a Booth in a Fair by good Licence of 
the Owner, and a Stranger diſturbs him, and breaks it down without | 
Cauſe, yet he cannot juſtify the Battery of him. 11 b. 6. 23. _ 
1 6, 7. A Man map juſtify the Battery of one who will enter into 3 
henna for it is his Calle. D. 7 Ja, B. Lawrence's Caſe, pet ung wa 


fy the 

. 3 N Woundino 
mother to ſave his Flouſe or Goods, but can only ſtay the Party with his Hands in Defence of his Poll. 
hon. Lat. 20 in Caſe of Hall v. Gerard. % 


N 
A Man can't purity wi Aflault in Defence of his Houſe or Cloſe. 1 Salk. o7. per Cur, in Cate of 
<ward v. Bafilee — Ld. Raym. Rep. 62 S. P. accordingly, per Cur. in 8. C. ö 


8 (7.]8. Ik a Man enters into my Cloſe, and there with an Iren 
dicke and Bar breaks and diſplaces my Stones there being in the Land, 
ing my Chattle, and I require him to deſiſt, and he tetuſes. and 


5 R | ipcaks 
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ſpeaks threatning Words, if J ſhall approach to him, and upon 
this J, to keep him that he ſhall not do more Damage to the Stones 
not daring to approach him, caſt ſome Stones at him Molliter t molli 
manu, and they lay upon him molliter, yet this is not good Jug: 
cation; for the Judges ſaid, that a Man cannot calt Stones mall. 
ter, tho" it was contels'd IN and it would be perillous 
there to give Liberty to a Yan to caſt Stones out of his Hand in 
RA? Defence of his Poſſeſſion; for when a Stone is caſt out of the 
* Fol. 49. Hand, he cannot * guide it; and a Juſtification ot Battery in Defence 
ot Poſſeiſion, tho? it ariſes from the Poſſeſſion, yet the Concluſion is in 
Defence of the Perſon. P. 11 Car, B. R. between Cole and Maunder 
adjudg'd upon Demurrer, Intratur B. 10 Car. Rot. 502. 

8. There is a Force in Law, as in every Treſpaſs Quare Clauſum 
fregit; So if A. enters into my Ground, 1 wh requeſt him to depart, before 
I can lay Hands on him to turn him out; for every Impolitio Manuum 
is an Aſſault and Battery, which can't be juſtified on rhe Account of 
breaking my Cloſe in Law, without a Requeſt to be gone. And likewiſe 
there is an Actual Force, As in Burglary, in breaking open a Door or Gate; 
and in that Caſe it is lawful to oppoſe Force to Force; and if A. breaks 
down the Gate, or comes into my Cloſe Vi & Armis, I need not requeſt 
him to be gone, but may lay Hands on him immediately, for tis but 
returning Violence with Violence; per Cur. 2 Salk. 641. pl. 12.— Anne, 
B. R. Green v. Goddard. 


5 — y — 


(G. 3) In Defence of Goods. 
Ow. ro. [1.]9. an may juſtify the B of another, in Defence of 
r Goods. * 19 0. 6. 31. b. Trin. 3 Jac. B. agreed. 
man v. Cuppledike. I may lay Hands on one that would take my Goods, and diſturb him, and F 
be will not leave, I may beat him, rather than he ſhall carry them away. Fin. Law. 8vo. 203. 
* S. P. Br. Treſpaſs, pl. 128. in the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H. 6. 31, and | 
ſo are the ſmaller Editions. 2 Inft. 316. S. P. | 


If A. comes forcibly and takes away my Goods, I may oppoſe him without any more ado ; for there is 
no Time to make a Requeſt; per Cur. 2 Salk. 641. pl. 12. Ann. B. R. Green v Goddard. 


a.] 10. If a Man will take my Money out of my Purſe, J may 

juſtity the Battery of him in Defence thereof. | 
The Defen- [g.] 11. If a Man takes the Beaſts of another Damage ſeaſant to his 
dant came Corn, and a Stranger will take them out of his Poſſeſſion, he may 


— well juſtify the Battery of him in Defence of them, 1s b. 6. 


Diftreſs 
from the 4 | | Þ 
Plaintiff; and it appear'd, that the Rlaintiff had not Time to requeſt bim to forbear, and this being pleaded 
was held a good Juſtification of the Aſſault. 11 Mod. 64. pl. 6. Trin. 4 Ann. B. R. Anon. 
4. A Man may juſtify a Battery 70 preſerve his Dog. Arg. Saund. 84 
in Caſe of Mright v. Ramſcot, cites Raft. Ent. 611. pl. 10. 
5. In Aſſault &c. the Defendant pleaded ſon Aſſault demeſus. The 
Plaintiff replied,” that he was Servant to A. to take Care of his Horſes, and 
that the Defendant would have beaten one of them; whereupon be, in De- 
fence of the Horſe, laid his Hands on the Defendant, and thereupon the De- 
fendant aſſaulted him. Fhe Defendant rejoin d, that B. another Servant of 
A. was going to break the Hedge, and leap a Horſe of A.*s into Black 2 
a Cloſe of the Defendant's Maſter, whereupon the Defendant forbid bim an 
endeavour d to binder him; and thereupon the Plaintiff came up and , 


A ſaulled 


— ß — — — —— 2 
Treſpaſs. 4.31 

| Fd ee. the Defendant, who defended himſelf ; and traverſed, that he 

2 guilty &c. but in Black Acre &c. | Exception was taken to the Re- 

lication, that it was only that the Defendant would have beaten the 


orſe, and did not allege in Fact, that he did beat him. Bur notwith- 


{anding this Exception, the Defendant had Judgment. 2 Lutw. 148t. 
FL N W. 3. Shingleron v. Smith. 48 


— 
— 8 


„„ 82 


(6. 4) Aſſault and Battery. Declaration. Good or 


not. 


. HM Reſpaſs of Aſſault, that he impoſed ſuch and ſo many Threats of 
his Life and maiming him, that he could not go about his Buſineſs 

in Publick 3 and did not ſay about bis Buſineſs there, and yet well; per 
Cur. Br. Brief, pl. 230. cites 37 H. 6.2. 3. | 2 

2. In Treſpaſs the Plaintiff” counted, that the Defendant menaced him, 
ly which his Bu/ineſs in this County, and in the County of S. was ndt done, 
and ſpew'd How, v1z. in Collecting Rents &c. Repairing ſuch Houſes 
&, And the ſame where he ſays, that he dared not attend his Buſineſs, 
he ſhall ſhew in What Bulineſs. Br. Count, pl. 46. cites 37 H. 6: 19. 

z. In Treſpaſs of Aſſault at D. &-ipſum verberavit vulneravit, & 
Male tractavit, all ſhall be intended in the firſt Place; and yet it ma 
be, that it was at divers Places. Br. Surmiſe, pl. 27. cites 5 H. 
„ 
5 0 In Treſpaſs of Aſaulting him, nec non unum equum pretii 6 1. a Per- 
ſuna ipius (the Plaintiff) adrunc & ibidem cepit. After a Verdict it was 
moved in Arreſt of Judgment, that the Declaration was ill, becauſe che 
Plaintiff did not ſuppole any Property in the Horfe, but ought to have 
ſaid, Equum ſuum ; tor it might e Defendant's, and then he might 
lawtully rake her; or it might be the Plaintiffs, and then tortious; 
and the Conſtruction being indifferent, it ſhall be taken ſtrongeſt againſt 
the Plaintiff, And the Jury having aſſeſs'd intire Damages tor both 
Treſpaſſes, and there being no Cauſe for one Treſpaſs, the Verdict is not 
good; quod fair conceſſumeper Fenner & Velverton J. no other being 
in Court. Velv. 36. Paſch. 1 Jac. B. R. Purcel v. Bradley, r.. 

5. In Action of Aſfault, rhe Plaintiff declared, Quad cum the Defen- Roll. Rep, 
dant verberavit, without an expreſs Allegation that the Detendant did beat 8056 7 
him. Exception was taken, and cited the Caſe of Sheriff and Bridges, Nane s 
9 Eliz. where ſuch a Declaration was adjudg d yeid. But the Juſtices Shcriand, i 
were of Opinion, that the Declaration was good, notwithſtanding the v. Rauten; | 1 
2 cited. Godb. 251. pl. 347. Paſch. 12 Jac. B. R. Sherloe's Oh. J 6. = 

e. 19 9 | a | J. EN | 


4 


, FOES. ſeem'd to 
2 * : 4 think it 
pood, and inſtanced in an Ejectment, and alfo in Debt for Rent, that a Quod cum dimiſit is good. But 
it being moved at another Day, and the Caſe of Shreene, v. Bridge, Trin 37 Eliz. cited as adjudg'd 
in Point in a Writ of Error to be good, tho the Cuſtom, is to declare in ſuch Cafes with a De eo 
8 ipſe &c.. the Court (abſente Coke) held accordingly. 2 Bulſt. 214. S8. C and the whole 
urt declared they would be direſted by Precedents, and accordingly Precedents were produced, and 
all (abſente Coke) were clear of Opinion that the Declaration was not good. And Man Secuvdary, in- 
form d the Court, that he had 2 Precedents directly in Point adjudg d upon 4 Declaration to be in- 
ſufficient, being in this Manner as here with a Quod cum. But Croke J. faid, if the Declaration here 
— been cum, he was in Pace Domini Regis, the other did aſſaukk and beat him contra 
em, this had been good; for here is a good Relative to the Quod cum, which always pre- ſuppoſes 
bo Matter ſubſequent to be depending upon it, which is rot ſo here, and therefore the Declaration 
e not good; and ſo the Rule of the Court was Quod querens nil capiat per Billam. * 


* 


6. After 


8 * 


* 


— 
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6. After Verdict, Judgment was arreſted, becauſe no Place was aloe 
where the Battery was done. Lat. 273. Mich. 2 Car. Edſol a 
Bengor. | roll | |: 

by Upon hearing Counſel on both Sides, 3 Declarations in Aſſault 
Battery, and Falſe Impriſonment, were order d to be reduced into une, ap. 
pearing upon the Face of the Declaration to be all for one and the ſame 
Fact ; and in each of the 3 the Plaintiff declaring againſt one of the 
Defendants for an Aſſault &c. Simul cum the other 2. Notes in C. B 
249. Hill. 7 Geo. 2. Catlin v. Elliot, Hunt, and Drew. | 


6 * ern ä "= _ 4 


(G. 5) Phadings. Good or not. 


id Reſpaſs of Battery, Wounding and Maihem, and it was 
demanded Fudgment of the Writ, inaſmuch as of the Maihem he 
ought to have Appeal of Mai hem, Et non Allocatur. Br. Treſpaſs, pl. 261. 


cites 43 All. 39. 

Br. Appeal, 2. By which the Defendant ſaid, that the Plaintiff at another Tim, 

pl 138. cites brong ht Appeal of Maihem of the ſame Af, and was nonſuited after Appear- 
— ance; and good clearly per Knivet Ch. J. And fo ſee that Nonſuit in 


Serjeant : 12 | 
Hawkins Appeal of Maihem is peremptory. Br. Treſpaſs, pl. 26 1. cites 43 Afl, 
ſays, that 39. | 

howſoever | 

the Law may ſtand in Relation to this Matter; if ſuch Action be brought for the Battery only, with. 
out mentioning the Maihem he ſees not how it can be barr'd by ſuch a Nonſuit, becauſe it is generally 
holden, that in an Appeal of Maibem, no Conſideration can be had of the Battery, but only of the 
Maihem ; and if ſo, it ſeems ſtrange that a Nonſuit in ſuch an Appeal ſhould bar an Action of a diffe- 
rent Nature brought from a Matter which the Appeal had nothing to do with. However it ſeems clear 
that a Nonſuit in an Action of Treſpaſs is no Bar of an Appeal of Maihem ; alſo he takes it for granted, 
that a Nonſuit in an Appeal of Mathem, before the Plaintiff has appear'd to it, is not a Bar of any other 
Appeal or Action, becauſe the Writ, for what appears to the contrary, might be purchaſed by a Stranger 
in the Name of the Plaintiff. 2 Hawk. PI. C. 160. cap. 23. S. 26. 


* 


Br. Preſent- 3. In Treſpaſs, the Defendant ſaid that he was Foreſter of the Foreſt if 
8 0 8 B. and the Plæintiſf was indicted by the Foreſters and Verderors, Re- 
cites s 6. garders and Agiſters, for taking of Deer, by which he came to him, and 
* All the pray'd him to find Pledges to anſwer before the Fuſtices of the Foreſt, and he 
Editionsof would not; by which he took and impriſoned him till he Perform d the Statite, 
(Bes dant) Judgment &c. And the Plaintiff laid, that De ſon tort Demeſne abſque 
but the tali Cauſa, and the was Iſſue received by the Court. And it was ſald, 
Year-Book that before Juſtices in Eyre, he ſhall not have Avermeng contrery to ſuch 
is (Plaintiff. ) Preſentment of the Foreſters. - Br. De ſon tort &c. pl. . Cites 45 E. z. . 
4᷑. Treſpaſs of Battery, the Defendant pleaded Noi guilty, the Plaintf 

pleaded Eftoppel, becauſe at another Time the Defendant being indiffed own'd 
the Treſpais before Juſtices of Peace, and upon this Proceſs iſſued againſt 

him to anſwer to the King, who'came' and pleaded that the Ill which 
the Plaintiff had, was de ſon Aſſault Demeſne, and fo to Iſſue; and be- 
fore Verdict the Detendant came and confeſs d the Treſpaſs, and put him. 
ſelf in Grace of the King, and made Fine, and demanded Judgment, it 
he ſhall be received to plead Not guilty; and the Record came in H) Writ 
of the Chancery. And the Court held that he ſhall not plead Not guilty, 
contrary to his Conſeſſion, by which he pleaded De ſon Aſſault Demeſne. 
And the other demurr'd, inaſmuch as he pleaded it againſt the King, 
and after waved. it, and conteſs'd the Treſpaſs. And aſter Writ Was & 
warded to enquire of Damages; and fo it ſeems chat he fall not plead 


contrary to his Confeſſion. Br. '1'reſpaſs, pl. 96. cires 11 H. 4 65. 
| . 
| 5. Tref- 
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5. Treſpaſs of Aſſault and Battery; the Defendant ſaid that the Plain- 
tiff came upon his Land, and would have. occupied it, and the Defendant 
{ifturbed him, and took him by the Hand, and charg d him to go off ; which 
is the ſame Aſſault and Battery; and admitted for a good Plea, Br. 
Treſpaſs, pl. 413. cites 11 H: 6. 23. 1 

6. Treſpaſs of Battery of his Servant, per quod ſervicium Servientis 
ſai prediEti &c. The Defendant ſaid; that he was retain'd with him be- 
fore that he beat him, and departed and came to the Plaintiff 3 and yet it 
ſeems that it is no Plea ; for he cannot retake him, nor beat him, with- 
out Requeſt to his ſecond Maſter. Br, Treſpaſs, pl. 139. cites 21 H. 6. 
8. 8. | 

1. Treſpaſs of breaking his Cloſe, arid Battery, Menace, and Wound- Treſpaſs 4 
ing A. and B. his Servants in M. The Defendant ſaid, that he was ſeiſed A bo 
if Acres in C. till diſſeiſed by the Plaintiff, upon which be enter d and did 1 5 
the Treſpaſs, abſque hoc, that he is Guilty in N. And a good Plea ; and to The Defen: 
the wounding Not guilty z tor per Cur. wounding cannot be juſtified ; and to dant ſaid, 
the Menace and Battery ſaid, that he was ſeiſed of the ſaid 2 Acres in C. till ha the ſaid 
by the Plaintiff diſſeiſed, and the {4 A. and B. Servants of the Plaintiff, % Planen 
came with the Plaintiff upon the Land, and the Defendant re-enter d upon were cutting 
upon the Plaintiff, and found A. and B. upon the Land occupying to the Uſe of the Graſs 
> the Plaintiff, by which he put his Hands upon them peaceably, and ſaid, 7 the of 
that if they would not go off the Land, he would purſue and chaſtiſe them ac- bs Rene 
ding to the Law of the Land; which is the ſame Menace and Battery, of probibited 
which the Action is brought, abſque hoc, that he is 2 at N. And a them, and 


good Plea without the Traverſe; tor it is 4 Treſpaſs Tranſitory. Br. Treſ- = + pM # 
| them, and 

| | commanded 
lem to go out of his Land, abſque hoc, that be is quilty of any Aſſault in D. & And it was held a good 
Plca; and yet it is not like where a Man juſtifies by Aſſault made by the Plaintiff ro the Defendant ; 
Note the Diverſity. Br. Juſtification, pl. 4. cites 27 H. 6. 1. | 
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paſs, pl. 143. Cites 21 H. 6. 26, 27. 


g. In Treſpaſs of Aſſault in the County of N. by which he loft his Bujj- S. P. Br. 
neſs ia the County of N. and F. it is ao Pha that he had not any yer Count. 75 0 
ir did not Joſe his Buſineſs in the County of S. Br. Traverſe per & pl. 136. Saul. 8 | 
37 H. 6. 2, 3. 8. C. 

9. And if he ſays that by the Menace of the Defendant he could not ga- S P. Br. 
ther in his Debts, nor plow his Land in F. it is no Plea chat he has no ont, 3 
Debts there; for the Aſauſt or Menace is the Effect of the Matter, and 7 he ſhall 
the reft is only to increaſe Damages. Br. Traverſe per &c. pl. 136. cites 37 2 to the 

6. . Rog, | enace. 

10. Treſpaſs by F. for Aſſault upon M. his Servant, and beating and 4nd after he 
wounding him, 5 Auguft Anno &c. and impriſoning him, and carrying him n be, 
from L. to N. and there impriſoning him Ly 3 Days per quod ſervitium &c. . Gaal. 
perdidit; the Defendant ſaid, that 4 Auguſt he was robb'd of ſuch Goods, and by h 
o the Value &c, at Midnight, by which he levied the Cry, and came to D. Command ar- 
Cnftable of S. and to W. N. Bailiff of the Hundred, and "hew'd the Matter, , : 
1nd pray'd them to ſearch for ſuſpicious'Perſons, and rake and arreſt them; that he could 
by which they there /earch'd accordingly, and found the ſaid. Servant going not be car- 
ad watching ſuſpiciouſly in the Street, in the Night, and would have ar- ried Atf;ue 
reſted him and he fled, and the Defendant purſued, took, and carried him to * pe 51 
H. to have him carried to Gad; and becauſe he was fick, and could not be i, 4 7 * 
"2rried, they held him for 3 Days and after carried him to Gaol ; Which is as Abſque 
'be ſame Aſlault, Battery, pas Impriſonment &c. And no Plea, becauſe Anis peri- 


de makes not any Juſtification for himſelf. Br. Treſpaſs, pl. 297. cites 2 1 


2E. 4. 8. | the ſame 
| upon a Re- 
turn of Languidus. Br. Treſpaſs, 297. Cites 2 E. 4. 8. 


11. In Treſpaſs, the Defendant ſhewed that the Plaintiff would have 
taten 64. of the Money of the Defendant from him, and he put his Hands 
ö 5 33 s upon 
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pon him, and did not ſuffer him. And by the Juſtices, if a Man takes my 
Goods, I may put my Hands upon him, and diſturb him, and if be 
will not leave may beat him rather than ſuffer him to carry them awa 
by which the Plaintiff ſaid that De fon tort Demeſne abſque tali _ : 
and 22 was in Treſpaſs of Battery. Br. Treſpaſs, pl. 185. cites 9 E 
28. 
1 12. Treſpaſs of Menace, the Defendant ſaid that the Plaintiff was in. 
delted to him, and he ſaid to him that he would ſue for it by the Law, 450 
impriſon him if he could, which is the ſame Menace. And per Cur. this is 
no Plea ; tor the one ts a Tortious Menace, and the other is a lawtul Me. 
nace. Br. Treſpaſs, pl. 388. cites 16 E. 4. J. 
Br Treſpaſs, 13. Treſpaſs V1 & Armis in D. inſultum fecit, verberavit vulneravit 
pl. 389. & male tractavit, & tales, & tantas minas impoluit quod &c. the D. 
cites & C. fendant to the Vi & Armis pleaded Not guilty, and to the Rejidue of the Treſ. 
paſs that at the Time of the Treſpaſs Sc. the Plaintiff made an Aſſault upon 
| hum, and the Defendant prayed him to ſuffer him to be in Peace, and if ng 
that he would defend himſelf, and rather than 1 beat the Defen 3 
that the Deſendant would beat him, and yet the Plaintiff would not ſurceal 
His Aſſault, by which the Defendant in his Defence beat him, which is the 
ſame Aſſault and Menace of which the Action is brought; and a good 
Plea, and ſhall not be compell'd to ſay generally, that De fon Atfault 
Demeſne, and in his Defence; for then the Menace ſhall not be anſwer. 
ed; Quod nota per Cur, Br. Treſpaſs, pl. 333. cites 16 E. 4. 11. 
14. In Treſpaſs of Aſſault and Battery, the Defendant ſaid that diverſe 
Felonies were committed in the Place where &c. and ſaid that he was watch- 
ing in his Houſe, and came out into the Highway, and the Plaintiff came at 
the Hour of 11 in the Night, and the Defendant came and put his Hands 
upon him in a peaceable Manner, and look d in his Face, and when he ſau 
that he was a true Man he departed, which is the ſame Aſſault and Bat- 
tery of which &c. Per Keble, By the Statute of Wincheſter, cap. z. 
Watchmen may arreſt Nightwalkers, but ſuch Watches ought to be al- 
ſign'd by the Vill. And per Cur. Suſpicion is ſufficient Cauſe to arreſt a 
- Man, and 1s traverſable. And per Huſſey, Watchmen may oppoſe 
Nightwalkers from whenceſoever they come; and Fairfax j. agreed 


thereto, and ſoa good Plea, Quzre it double. Br. Treſpaſs, pl. 268. 
Cites 4 H. J. 1. 2. | 


— 


15. Treſpaſs of Aſſault, Battery, and Wounding ; the Defendant ſaid 
that the ſame Place and Day he had a Warrant to arreſt the Plaintiff, by 
which he there put his Hands upon him peaceably, and arreſted him, which 
is the ſame Aſſault, Battery, and Wounding &c. Per Fineux this is no 
Plea ; for this is no Aſſault, Battery, nor Mounding; but it he had ſaid 
that he arreſted him by a Warrant at the Time &c. and the Plaintiff 
made Aſſault upon him, and the Ill which he there had &c. was De fon 
Aſſault Demeſne &c. This had been a good Plea. Br. Treſpaſs, pl. 218. 
cites 21 H. J. 39. e 

16. In Treſpaſs of Aſſault, Battery, and Wounding, the Defendants 
juſtified by Warrant from the Mayor of S. to take the Husband, and that 
when they were taking him the Wife hinder'd them, whereupon th laid 
their Hands on her Molliter to make her deſiſt, Qux eſt eadem Tran orelſho 
&c. It was objected that they did not anſwer to the Battery, nor tra- 
verſe it. And it was held ill. Cro. E. 93. 94 pl. 3. Paſch. 3 Eliz. B. R. 
Jerome v. Phear. R N 

17. In Aſſault, Battery, and Wounding, the Defendant pleaded that be 
was Conſtable of D. and for ſuch a Miſdemeanor by the Plaintiff, ho laid bis 
Hands on him, and put him into the Stocks, 955 eft eadem tranſ: reſfio ; 
and upon Demurrer it was adjudged for the Plaintiff, becauſe the De- 
fendant did nor plead Not Guilty to the Wounding, or juſtify'd it; but 
if one pleads that the Hurt which the Plaintiff had was of his own A- 
ſault; this is a good Anſwer to all, and the Plaintiff had Judgment. 
Cro. E. 268. pl. 3. Hill. 34 Eliz. B. R. Pendlebury v. Elmer. 44 
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18. A Boy preſs d to get into a Cock-pit, to ſee the Game, and the Maſter 
of the Pit endeavoured to put him forth; the Boy re/ited, the Maſter there- 
upon pull'd him by the Ear, ſo that it bled ; and the Boy by his Guardian 
ſues Action of Battery. And the Maſter pleaded Not guilty, and for this it 
was againſt him; but by Damport Judge, ſome Opinion was, that b 
good Pleading in this Caſe the Maſter ot the Pit might have juſtified the 
Act well 3 but could not plead Not guilty. Clayt. 24. pl. 41. 

igg's Caſe. | 
"_ In Aſſault and Battery, the Defendant ju/ifed by Molliter manus 
Impoſutt upon the Plaintiff, who entered his Cloſe. And the Opinion of 
che Court was, that he ought to ſhew what Eftate he had in the Cloſe, and 
that the Plaintiff came there and eadeavonred to eject or diſſeiſe him. Mo. 
$46. pl. 1142. Mich. 13 Jac Smith v. Bull. 

20. It a Battery be o#trageous, lp that a Molliter manus Impoſuit be not 
true, it ought to be ſpecially ſhewn, otherwiſe ir ſhall be a good Juſtifica- 
tion. Skin. 387. pl. 22. Mich. 5 W. & M. B. R. King & Uxor v. 
Tebbart. , 5 | 

21. In Treſpaſs and Aſſault the Defendant pleaded that he was riding in 4 Mod. 404. 


the Highway, and his Horſe being frightened ran away with him, and that S. C. ad- 


the Platnriit and others were ca/”d to ro and out of the Way, which they —_ 


did not, and that the Horſe run upon the Plaintiff againſt his Will &c. And tiff; and 
upon Demurrer to this Plea it was adjudged ill, becauſe the Defendant there ir was 
had juſtified a Treſpaſs, and did not contels it; bur if he had pleaded Not — 22 be 
guilty, upon this Evidence he might have been acquitted. 2 Salk. 635 ike the Caſe 


f * of Weaver 
pl. 5. Paſch. 7 W. 3. B. R. Gibbon v. Pepper. v. Mard, 
| dhe” in Hob. 134. 
becauſe there the Fact was confeſs'd; but the Battery is not anſwered here. Ld. Raym. Rep, 58. 
S. C. and ſays that in this Caſe the Defendant juſtified a Battery, which js no Battery. And ſo was the 
Opinion of the Court; and Judgment for the Plaintiff. . | 


22, One cannot plead his Poſſeſſion in Bar without more, except it be in 
the Caſe of Battery, where it may be merely collateral; and the true Di- 
verſity is between a Declaration and a Plea, tor one may count upon his 
polleſſion without more, bur not juſtify by Virtue of it; and you can 
never gave Poſſeſſion in Bar, without making a Title; Per Powell J. 12 
Mod. 508, 509. Paſch. 13 W. 3. in Caſe of Pell v. Garlick 

23. In Treſpaſs an Exception was taken, that the Plea was diſconti- 2 Salk. 405 
nued, becauſe the Declaration was of an Aſſault, Taking, 2 and Pl. 11. 10 b 
Impriſoning, and the Defendant pleaded to the Treſpaſs, Aſſault and Im- 1 'Mca : 
priſonment, but pleaded nathing as to 838 But per Holt Ch. J. The 240. S. C 
Inpriſonment includes the Arreſt; tor Impriſonment cannot be without an but 8 P. does 
Arreſt, nor an Arreſt without Impriſonment; for an Arreſt is an actual not pug aa 
Impriſonment. And the Plaintiff had Judgment. 2 Ld. Raym. 1100. 58. pl. N 
Hill. 3 Ann. Blackmore v. Tidderley. a S C bur 


* 


436 "Treſpaſs. a 


_- 


where the Nr eſt idem avers it to be the ſame. 2 Salk. 644. pl. 12 
... Ann. B. R. Green v. Goddard. | ; | 

25. In Aſſault and Battery, the Defendant pleaded that he was Servant 
to R. and that the Plaintiff having aſſaulted R. at a certain Time and Place 
he did then and there aſſault the Plaintiff in Defence of his Maſter, Ex cep. 
tion was taken that a Servant could only juſtify defending his Maſter 
and not aſſaulting the Plaintiff in the Defence of him; and cited 11 H 
6. 8. Belides the Aſſault of [by] the Plaintiff might have been of a 
Time paſt ; for the Words of the Plea are, That the Plaintiff having af: 
ſaulted R. And the whole Court (abſente Lee) were of Opinion that the 
Plea was not good, and gave Judgment for the Plaintiff. 2 Barnard. Rep. 
in B. R. 327. Mich. 7 Geo. 2. 1733. Markweth v. Reynolds and 
Weſtwood. | 


(G. 6) Juſtification. Good, or not. 


1. IN Treſpaſs of Battery at D. there, if he juſtifies at another Place in 
- the ſame County, this is good without alleging Continuance of the 

Treſpaſs ; Per tot. Cur. Br. Treſpaſs, pl. 37. cites 35 H. 6. 50, 51. 
2. In Treſpaſs of Battery, Ita quod deſperabatur &c. it ſuffices to juſtify 
the Battery, without anſwering to the Jeopardy of Life. Br. Faux Impriſon- 

ment, pl. 3. cites 35 H. 6. 54. 

3. Treſpaſs of Battery, the Defendant ſaid that he is Serjeant, and ar- 
reſted him upon an Attion, and pleaded all certain; and the Plaintiff mad: 
Reſcons, and the Serjeant purſued him, and he fled, and becauſe he could nit 
otherwiſe take him he beat him, which is the ſame Treſpaſs &c. Per Littleton, 
If I come to diſtrain, and the Party chaſe the Cattle upon another*s Land, er 
into another County, I may purſue and retake ; for when they are in my 
View they ſhall be adjudged in Law in my Poſſeſſion; The Reaſon 
ſeems to be inaſmuch as they are tranſitory. So where it is faid toa Man! 
arreſt you, and he flies, I may purſue him and take him, and this in another 
County. Per Markham Ch. f. Yet you cannot beat him when he flies; 
but if ke had been arreſted in Fat}, and made Reſcous, or would ſtand in 
his Defence upon the Arreſt, there he may beat him to take him. Br. 

Treſpaſs, pl. 296. cites 2 E. 4. 6. | £0 
4. Treſpaſs of Menace of Life and Member; a Man cannot juſtify tht 
Menace of Death; by which he ſaid Not guilty, and to the reſt /aid that 
he menac'd him from going in his Way, and made Aſſault upon him; by which 
he ſaid to him that he would go in his no, and would defend himfelf in 
their Aſſault, and rather than be mayhem'd himſelf that he would man ben 

_ #im; and ſo to Iſſue. Br. Treſpaſs, pl. 319, cites 10 E. 4. 6. 

F. Treſpaſs of Aſſault, Wounding, and Impriſonment by one Day; and the 
Defendant juſtified the Wounding, becauſe the Plaintiff made an Aſſault upon 
him the ſame Day, Year, and Place, and the Wrong which he had was De 
fon Aſſault Demeſne in his Defence; and to the Impriſonment he ſaid that be 
was Conſtable of the ſame Vill, and becauſe the Plaintiff made an Aſſault upon 
him and broke the Peace, he took and carried him tu Gaol for Conſervation of 
the Peace; And a good Plea per tor. Cur, tho? the Aſſault was made upon 
himſelf. Br. Treſpaſs, pl. 272. cites 5 H. . 6. | 
Roll. Rep. 6. In Treſpaſs tor an Aſault, Wounding, Taking, and Impriſoning, the 
88 pl. 1 5, Defendant quoad the Aſſault and Wounding pleaded Not guilty, and quoad tht 
6 „And Taking and Impriſoning juſtified by a Warrant from the Lord Mayor, but 
2 ſhews neither Time or Place when or where it was made, and ſaid nothing d. 
Place ought 20 the Aſault; and upon Demurrer the Plea was held ill, by Reaſon ol 


to be alleg'd.. omitting 


4 
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omitting the Aſſault; and ſo it was a Diſcontinuance, and therefore or- whore the 
tered to begin again. 2 Bulſt. 335. Hill. 12 Jac. Wilſon v. Dodd. arrant 


was made. 

1nd Thid. 1-6. S. C. accordingly, and the Point as to the Place was admitted by Coventry of Counſel 
vr the Defendant. It was inſiſted by the Counſel for the Plaintiff, that where the Things to be 
awered are of diverſe Natures, there ought to be a particular Anſwer to each ; bur where the one 
;.ludes the orhzr, it is well enough, if he juſtifies that which includes the other, without anſwering 
de other, and ſo in this Cafe; for there cannot be an Impriſonment without an Aſſault, fo that the Im- 
priſonment which is juſtified includes the Aſſault; But Coke Ch. ]. ſaid that there might be an Aſſault 
without an Impriſonment, and ſo they are diſtinct, as W ounding includes an Aſſault but if he directs 
is Plea to the Wounding, it is no Anſwer to the Aſſault. And Doderidge ſaid the Plaintiff did not in- 
nd the Aſſault comprehended by Implication in the Impriſonment, but another diſtinct Aflaulr. 


- 


. A— —»— 


—_— _— 


Fs 
— — — 
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„ It was objected, that the Traverſe De Injuria is not good, where 
the juſtification is by Reaſon of a Freehold, or a Leaſe for Years ; but 
notwichſtanding the Plaintiff thall have Judgment, becauſe the Juſtifica- 
tion is vt meerly in the Realty, but mixt with the Perſonalty; and where | 
ir is mix'd with the Perſonalty, Injuria ſua propria is a good Traverſe, | 
and he need not to traverſe the Title, as the Defendant pretends; and 
cites 8 H. 6. 34. Beſides, the Juſtification is not here upon the Leaſe, 
bur upon the Aſſault _ him by laying his Hands Molliter upon him, | 
to remove him from his Poſſeſſion; ſo that the Realty is not Induce- 1 
ment only to the Fuſtification. Lat. 213. Paſch. 2 Car. Hall v. Gerrard. 

$. In Treſpaſs of Battery and Impriſonment, the Defendant jy/tifed as 80 Fg 
Builiff, by Virtue of an Execation, and that he Molliter manus impoſuit upon 0x1 Gs 
him, and arreſted and impriſoned him. It was objected that the Mol- Quad mir 
liter manus impoſuit did not anſwer the Battery; and the Court inclined ror ! For 
that it did not ſufficiently anſwer it, but that he ſhould have pleaded that wn 
the Plaintiff reſiſted him, by which he in his Detence beat him. 3 Lev. eg 


tions in ſuch 


43, 404. Mich. 6 W. & M. in C. B. Patrick v. Johnſon. Caſes are as 

| here, and 
the Laying on his Hands is a Battery, if he had no Warrant to juſtify it. And Ibid. 405. ſays, raat up- 
01 this Exception and another Curia adviſare vult; and the Plaintiff being ſatisfied that the Exceptions 
would not help him, diſcontinued. But ſce 2 Lutw. 929. where this Remark of Lev. 404. 405. 
1s canvals'd and denied by Serjeant Lutwich in the ſame Caſe of Patrick v. Johnſon. 


9. Where an expreſs Battery is laid, it is not enough to juſtify the Im- 
pritonment upon legal Proceſs, which includes a Battery, but the De- 
dan big ht to go on, and ſhe that he arreſted the Plaintiff, and the 
Plaintiff offered to reſcue himſelf, and ſo the Defendant was compelld to beat 
n; tor otherwiſe if it be not upon ſome Occaſion, a Man cannot juſtity 
Battery in an Arreſt, And Judgment was given by the whole Court 
br the Plaintiff, Ld, Raym. Rep. 231, 232. Trin. 9 W. 3. in Caſe of 
truſcott v. Carpenter and Man. | 


—— —— 


— 


— 


6. 7) | De ſon tort Demeſne. Good Plea, in what Caſes of Se (G. 5) 
Aſſault and Battery &c. | 


. I. Treſpaſs of Menacing, it is no Plea De ſon tort Demeſue &c. For if 
a Man aſſaults another, it is not lawful for the other to ſay that he 
would kill him, aud to menace him of Life and Member; but if he, upon 
Whom the Atiaulc is made, flies, and the other purſues him ſo near that | 
cannot eſcape, or it he has him under him upon the Ground, or has 
chas'd him to a Wall, Hedge, Water, or Bike, ſo that he cannot 
e him, there it is lawful for him to ſay, that if he will not depart, 
ein Salvation of his Liſe will kill him &c. Per Priſot, quod non nega- 
"ur. And Brooke ſays ſuch Manner of Form is good Se detendendo in an 
an Indictment upon the Death of a Man Se detendendo. Br. Treſpaſs, 
Pl. 28. cites 33 H. 6. 18. 


5 T I 2. In 


| 
| 
| 
| 
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But you 2. In Treſpaſs the Defendant juſtified to ſee if Waſte be done in the Lang 
TY 2 which the Plaintiff held in Execution againſt the Defendant by Statute Mer. 
N. for Suſpi- c hant; and the Plaintiff ſaid that De fon tort Demeſne abſque tali Caul. 
cion of Te- And per Brian, where a Man Juffifie his Entry by the Law, and by no 
lows ne Perſon certain, as to enter to ſee Waſte, Entry into a Tavern for Victual 
5 os ty that Or the like, there De ſon tort Demeſne is no Plea, by which the Plaigtif: 
De ſon tort Wait d the Iiſue, and faid that he claim'd the Land to be his own Lag, 


Demeſne and a good Iſſue. Br. De ſon tort &c. pl. 49. cites 12 E. 4. 10. 


&c. and yet 


he juitified by the Law ; for the one is an Entry, and the other is an Excuſe in Law. Br. De ſon tor: c. 
pl. 49. cites 12 E 4. 10. 
And it was ſaid there, That if a Man juſtifies by Authority of the Plaintiff, as by Licence, Leaſe, or 


= like, there De ſon tort Demeſne abſque tali Cauſa is no Plea. Br. De fon tort &c. pl. 49. cites 1 
4. 10. 


3. In Treſpaſs of Aſſault and Battery, the Defendant j»/i/ied that 7, 
S. was poſſeſs d of a Dog ut de Bonis 1 and delivered it to him to ech, 
and that the Plaintiff would have taken it from him, in which he reſiſted 
him, and in Defence and Cuſtody of his Dog he beat him, and the Hurt 
which he had was De ſon tort Demeſne ; and to this the Plaintiff was 
put to anſwer, and replied De ſon tort &c. which proves a Property in 
the Dog when he juſtifies the Beating of one in Defence of ir. Arg. Cro, 
E. 126. in Caſe of Ireland v. Higgins, cites 13 H. 7. Rot. 35. 

4. Where Defendant in Treſpaſs, Aſſault, Battery &c. juſtifies in De- 
fence of his Poſſeſſion, the Plaintiff may reply De ſon tort Demeſne, becauſe 
the Title of the Land does not come in Queſtion ; Per Powell J. La. 
Raym. Rep. 120, 121. Mich. 8 W. 3. Serle v. Dartord. 


See(G.5) (G. 8) De ſon Aſſault Demeſne, a good Plea. In what 
Caſes. 


1. IN Treſpaſs of Battery, the Defendant ſaid that the Plaintiff beat N. 
to Death, and the Conſtable came to arreſt him, and he flood in Di- 
fence, by which the Defendant came in Aid of the Conſtable &c. and the 
Ill which he had was De ſon Aſſault Demeſne ; Judgment &c. The 
Plaintiff ſaid that De ſon tort Demeſne &c. Br. De ſon tort &c. pl. 11. 

cites 38 E. 3. 9. 6 | | 
2. Battery againſt two Defendants; they pleaded Son Aſſault Deme/ne, 
and this was aſſign'd tor Error, becauſe the Aſſault of the one could not 
be the Aſſault of the other; and therefore they ought to have pleaded 
ſeveral Pleas, but it was adjudged good, becauſe the Aſſault may be 

joint. Mo. yo4. pl. 983. Penruddock v. Errington. 
3. Thoꝰ one cannot juſtity a Battery by Son Aſſault Demeſne, by plead- 
ing it to on Indictment, yet he may give it in Evidence on a Not guilty, 
and he may be thereupon acquitted ; Per Holt Ch. J. 6 Mod. 172. 
Paſch. 3 Ann. B. R. The Queen v. Coreſworth. _ 

11 Mod. 43. 4. In Treſpaſs for an Aſſault, Battery, and Maihem, Defendant plead- 
pl. 3. 8. G ed Son Aſſault Demeſne, which was admitted to be a good Plea in Mai. 
OA hem; bur the Queſtion was, What A/ault was ſufficient to maintain ſucb 
ſaid that if a 4 Plea in Maihem? Holt Ch. ſaid that the Meaning of the Plea Was, 
Man ftrikes that he ſtruck in his own Defence; That if A. /frike B. and B. firies 
another who gain, and they oe immediately, and in the Scuffle B. maims A. that is 
coes not re- Son Aflault ; but if upon a littie Blow given by A. to B. B. gives bm 
diately after; Blow that maims him, that is not Son Aflault Demeſne. Powell] 


| agreed, 
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"reed, for the Reaſon why Son Affault is a good Plea in Maihem is, but takes his 
becuaſe it might be ſuch an Aſſault as indanger'd the Defendant's Life. 3 8 
Salk. 642. pl. 13. Paſch. 3 Ann. B. R. Cockcrott v. Smich. v, 


ſome Time 

after falls 
„im, and beats him, in this Caſe Son Aſſault is no good Plea, but in ſuch Caſe he ought to plead 
har is neceſſary for a Man's Defence, and not who ſtruck firſt, tho! this he ſaid had been the common 
Practice, but which he wiſh'd was alter'd ; for Hitting a Man a little Blow with a little Stick on the 
Shoulder, is not a Reaſon for the other to draw a Sword, and cut and he the other &c. And the Prin- 
cipal Caſe was, that the Plaintiff in a Scuffle ran his Finger towards the Defendant's Eye, who bit off 
a Joint. —— S. C. cited Ld. Kaym. Rep 177. ina Note at the End of the Caſe of Cook v. Beal, ſays 
tar Holt Ch. J. directed a Verdict for the Defendant, the firſt Aſſault being the Tilting a Form or 
deat upon which the Defendant ſat, whereby he fell, and the Maihem was that the Defendant bit off 


the Plaintiff's Finger. 6 Mod. 230. & 263. S. C. but upon other Points. 


(G. 9) Replication in Aſſault &c. Good, or not. 


1. IN Affault and Battery, the Defendant pleaded, that at the Time g nl 27. 
&c. he was ſeiſed of the Rectory of D. in Fee, and that Corn was 8. C. and ; 

ſever'd from the 9 Parts, and he came into the Ground to carry away the much in the 
Hibes, and in Defence thereof, and to hinder the Plaintiff trom taking fame Words 
it, he /food there to defend it, and the Hurt which he had was of his own Io —_ 
Wrong ; The Plaintitt roplied, De injuria ſua propria abſque tali Cauſa 5 f. 224 pl. 5. 
And upon Demurrer the Plaintiff had Judgment, becauſe by his Decla- S. C. adwdg- 
ration, he did not claim any Thing in the Soil or in the Corn, but only ed accord- 
Damages for the Battery &c. which is collateral to the Title. Where ing. 
the Plaintiif makes Title in his Count, and the Defendant pleads any 
Matter in Deſtruction of ſuch Title, or of the Plaintifl's Cauſe of Acti- 
on, there the Plaintiff muſt reply ſpecially, and ſhall not ſay abſque tali 
Cauſa. Yelv. 157. Trin. 7 Jac. B. R. Tailor v. Markham. 

2. Treſpaſs of Aſſault, Battery, and Wounding, Aug. 13 Car. the Defendant 
pleaded Son aſſault Demeſne, upon Iſſue the Defendant gave in Evidence 
an Aſſault and Battery by the Plaintiff, 2 Fuly 13 Car. and that it was in 
his een Defence, and produced Witneſſes to prove it; the Plaintiff ſhew'd 
that the Battery he intended was 9 Fuly 13 Car. and produced alſo divers 
Witneſſes to prove it. It was inſiſted for the Defendant that this was no 
Evidence ; for the Plaintiſf ought to have made ſpecial Replication, and 
ew d that ſpecial Matter; but all the Court held that it was not requi- 
lite; for if he had ſbeu d another Day in the Replication it had been a De- 
parture ; bur *tis ſufficient to ſhew it in Evidence, that there was an Aſſault; 
tor the Day is not material. Cro. C. 514. pl. 12. Mich. 14 Car. B. R. 
Thornton v. Liſter. | 

3. In Battery, the Defendant pleaded Son Aſſault Demeſne ; the Plain- od, 8. 0 
uit replied that he was ſtanding at his Gate, and that the Defendant being = 4.4 
o Horſeback offer d to ride over him, whereupon he molliter aſſaulted the hat vary- 
Plaintiff in Defence of his Perſon, qui of idem Inſultus &c. and upon De- ing, vis. 
murrer, this Replication was adjudg'd ill, becauſe he had now contetled * 3 
che firſt Aſſault; but he ſhould have ſaid molliter Manus impoſuit upon the * 
Plantiff to hinder his riding over him. judgment tor the Defendant, Lev. ſault De- 
292, Jones v. Trelillian. Hill. 21 & 22 Car. 2. B. R. meſne; the 


Plaintiff re- 
lies, That the De fend int would hade forc'd bis * from bim, whereby ke did Molliter inſultum facere 
won the Defendant, in Defence of bis Peſſeſſion. To this the Defendant demurr'd. Moreton ſaid, that 
olliter inſultum facere is a Contradict ion, ſuppoſe you had faid that Molliter you ſtruck him down. 
And Twiſden ſaid you cannot juſtify the Beating of a Man in Defence of your Poſleſſion, but you may 
that you did Molliter manus imponere &c. Keeling ſaid you ought to have replied, that you did 
olliter manus imponere, quæ eſt eadem Tranſgreſſio. And per Cur. Quer* Nil capiat per Billam, 
wmlefs better Cauſe be ſhewn this Term. Sid. 441. pl. 10. S. C. but ſtares. it that the Defendant 
Fleaded ſpecially ia Defence of che Poſſeſſion of a Ship, and concluded his Plea Er fic Molliter inſultum 


fecit, 


e ee 


c COONEY 
. 


— - 


tum fecit upon the Defendant, And upon a Demurrer adjudged a bad Replication, for he ſhould have 


2. the Re- 


that this was Negaticum inf iitum, and ſo not a good Iſſue. And the Court held it would have been il! 


Patriam. 


— — — . nn 
OY — — — — 
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fecit, where it ſhonld be Manns impoſuit ; and therefore the Bar was adjudged ill. 8. "re 
Id. Raym. Rep. 62. Mich. 7 W. 2. in Caſe of Liward v. Baſelp, as Trin. 21 Car 2. Rot. 1941 0 
ſtires ir differently from all the reſt, viz that the Deferdant pleaded Son Aſſault Demeſne; the p. * 
riff replied that he was poſſe ſꝰd of a Cloſe called Cupre. “ Cloſe ; ard that the Defendant broke th 
Gate, and chaſed his Horſes in the Cloſe, and the Plaintiff for de fending his Poſſeſſion Molliter xy 


aid Molliter manus impoſuit ; but he could not jufify an Aſſault in Defence of his Poſſeſſion Ard 
tis Caſe the Court agreed to be good Law. 2 Keb. 597. pl. 23. S. C. ys the Plaintiff replied th 

in Defence of his Body and Poſſeſſion Molliter Inſultum fecit on the Defendant, who came rigi f 
againſt him ſtanding in his Cloſe ; and the Court held it ill. g 


Sid. 444 pl. 4. Afſaulr, Battery, and Wounding. The Defendant ju/tified, that 5 
3 tring Maſter of a Ship, commanded the Plaintiff to do ſome Service in the 
Duod non Ship; and on his refu/ing, he, the Defendant, moderate caſt igavit eum 
wederate caſ- The Plaintiff maintain'd his Declaration, abſque hoc quod moderate cafti. 
troavit, and gavit. Atter Verdict for the Plaintiff it was moved in Arreſt of Jude. 
_ —_— ment, that the Iſſue was not well join'd; for Non moderate caſtigatit 
the Jury docs not neceſſarily imply thar he beat him at all, and ſo no direct 
fourd Oued Traverſe to the Juſtibcation, Which immoderate Caſtigavit would hate 
non moderate been; but de Injuria ſua propria abſque tali Cauſa would have been the 


caſtioavit . 1 : : | 
ca Et * moſt formal Replication. However, it was held good after a Verdict. 


Damages. It Vent. 70. Paſch. 22 Car. 2. B. R. Aubrey v. James. 


was moved, 


upon Demurrer, bur is good after Verdict; becauſe here is an Affirm tive and a Negative. Gib 
Hiſt. of C. B. 124. cites S. C. and ſays, that it was rather a Traverſe of the Chaſtiſement, than of the 
moderate Manner of doivg it; yet after Verdict it is good, becauſe the Injuria has aſcertain'd that be 
did beat him immoderately. | 


Comb. 22 5. In Treſpaſs of Aſſault and Battery, the Defendant pleaded fon Af. 
King t Ur. ſault demeſne. The Plaintiff replied, that the Detendant came into bis 


4 5 c Houſe, and continued there after the Plaintiff deſired him to depart ; upon 


dum in- Which he commanded his Wife to put him out of the Houſe, qu mollite 
ſiſted for the mans ſuper the Defendant impoſuit, & hoc Kc. but does not ſay Hue 
Defendant, off eadem Tranſzreſſio. And adjudg'd a good Replication; tor it being 


ths co eodem Tempore quo, it is good without ſuch a Concluſion ; but if the 


\ Traverſe. vary in Time, then it is neceſſary to ſay Quæ eſt eadem Tranſgreſſio, 
But Holt Skin. 387. pl. 22. Mich. 5 W. & M. in B. R. King & Ux. y, 


S 
the {ner Tebbart. 


by the Replication ſhews it was a juſtifiable Aſſault, and ſo confeſſes and avoids, which is a full An. 
ſwer without a Traverſe; and where the Replication is De Injaria ſua propria, it muſt conclude ad 
Carth. 280. King t Ur. v. Phippard, S. C. accordingly And per Cur. the Replica. 
tion ought to be ſpecial as It is; becauſe the Matter could not be given in Evidence upon the General 
Replication of De Injuria ſua propria. And Judgment for the Plaintiff. 


— — 


(G. 10.) Judgment and Damages. How. And zvhere 
ſeveral Defendants plead ſeveral Pleas, and one or moi? 


is found guilty of the Battery, and the others of the 
Aſſault only. 


I. Reſpaſs of Aſſault and Battery. They are at Iſſue, and tis 

found that he aſſaulted him, but he had no Hurt, and that he Was 

not beaten; and tax'd Damages at half a Mark, and the Plaintiff reco- 
ver'd by Judgment. Br. Damages, pl. 19. cites 42 E. 3. J. | 

2. 'Treipaſs for Aſſault ſuch a Day. The Defendant pleaded Not Guilh. 

The Fury found the Aſſault on this Day, and another Day to the Damage f 


20/. The Plaintiff thall have Judgment of the 201. for the Aſſault ; 
| an 


„„ KL 
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und it is taken as one and the ſame Aſſault; quod mirum, and ſo Judg- 
ment pro Querente. , Br. Damages, pl. 32. Cites 45 E. 3. 24 

3. Treſpaſs azainſt 4, de Verberatione & Vulneratione. The one 7100 
ed the Mounding, and the Blows by Aſſault of the Plaintiſt, and are 
at Iſſue. And the other pleaded Not Guilty. And per Cur. If the Pha of 
um who juſtifies be found againſt him, he ſhall be charged of the entire Da- 
mages 3 and it ſpall be inquir'd how the others did, for they may make an 
Aſſault, and not wound him; and then of this the Damages ſhall be 
azainſf all, and of the wounding againſt him who ſtruck only, quod mi- 
un For in Treſpaſs there is no Acceſſary, and he who came and did 
nor ſtrike is Principal, if che others ſtruck, Br. Treſpaſs, pl. 278. 
cites 6 H. 7. I. | > 


8 


H) Treſpaſs. In what Caſes it lies. Clauſum fregit. 
I ho ſhall have it. In reſpect of his Eftate.] 


: JE that has only the Herbage of a Foreſt, or of a Cloſe, may 80. cited 


have Treſpaſs Quare Clauſum fregit, as well as if he had 1 322: el. 
the Land. Oy. 12. El. 285. 40. Zan in 
ö Caſe of 


Welden v. Bridgwater. S. P. Ibid. 355. 5 48. Paſch. 36 Eliz. per tot. Cur. in Caſe of Hoe v. Tay- 
lor. Co. Litt. 4. b. S. P. 8. P. Arg. 2 Roll Rep. 3 56. in Caſe of Zouch v. Moore. | 


2. [So] Tf A. ſeiſed in Fee of a Cloſe, grants the Paſture of the Mo. 302. pl. 
Cloſe to B. for Years, B. ſhall have Treſpaſs Quare Clauſum fre- 453-5: FP. 
git for a Treſpaſs done to him; tor the Cloſe itſelf is demiſed to 2 
Falure, and not the Paſture to be taken by the Youth of hls n Caſe bf 
veaſts, Mich. 14 Car, by Barkley. elden v. 


| Bridgewater. 
. P. per tot. Cur. Mo. 355. pl. 480. in Caſe of Hoe v. Taylor.-——S. P. by Doderidge J. 2 Bulft. 
$3. in Caſe of Whittier v. Stockman. 


3. Treſpaſs was brought y the Leſſor againſt the Leſſee for Life for 
Cutting of Trees, which were reſerved upon the making of the Leaſe ; and it 
lay well, tho' the Leſſee had a Leaſe ; therefore Quzre, if by the Re- 
lervation the Soil be not reſerved, for it was Quare Clauſum 1 and 
awarded good by Reſervation of the great Wood. Br. Tre paſs, pl. 
55. cites 46 E. 3. 22. 5 | | 
4. Owner of Land contracts with others for the Sowing it &c. at Cro. E. 143. 
Halves; the Owner only can have Clauſum fregit. Le. 315. pl. 439. P. 2 
Hill. 20 Eliz. C. B. Hare v. Okeley. C B. 8 


B. 8. C. 
0 . accordingly, 
by the Name of Hare & al”. v. Celey. —— Goldsb. 77. pl. 9. Hill. 30 Eliz. Hare's Caſe. 


5. Treſpaſs was brought by Grantee of the Proficuum of ſuch a Mead, 
S. the Kar-Graſs. The Jury found, that Ear-Graſs is ſuch Graſs as 
'* upon the Land after Mowing till Lady-Day. Such Grantee cannot 
bring Treſpaſs Quare Clauſum fregit; bur he may have Action for ſpoil- 
ng his Graſs. 3 Le. 213. pl. 282. Mich. 30 & 31 Eliz. B. R. Hitch- 
cock v. Harvey. 
6. He that has the Crop and Vefture of Lan is as Lot Acres, to his Lot Cre. E. 421. 
"ry 3 or 4 Nears, ſhall have Treſpaſs .@uare Clauſum fregit. Mo. 302. p' 1 
pl. 453. Hill. 34 Eliz. Welden v. Bridgewater. | 


Allotment 
ſo : | | having been 
. Time out of Mind, may be good by Preſcription ; and by the Allotment it is the proper Soil 
d Frechold of him to whom it is allotted, and ſo may well maintain this Action. | 


5 U 7. The 


d 
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per Clench J. which Shute granted. 3 Le. 213. pl. 282. Mich. 30 & 31 Eliz. B. R. in Caſe of Hitch. 


be intended l 
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So if a Man * "7" — 
5 7. So the King who has the Profits by Outlawry. Mo. 202. 
be outlaw d Hill. 34 Eliz. in Cafe of Melden v. Bridgewater, = gs H a * 


in a Perſonal 

Action, and 34 H. 6. 28. 

the . : | 
has the Profits of the Land, and lets the fame to another, he ſhall have Treſpaſs Quare Clauſum fregit 


cock v, Harvey. 


1 8. Partition was made between Coparceners, that the wy have the 
bal — p Manor of D. tor one Tear, and the other the Manor of F. and that every 20 
Now food & Tear they ſhall exchange. Now each of them for their Time have 2 


Day to ſuch ſeveral Freehold, and ſhall have Treſpaſs alone Quare Clauſum tregir. 


2 n fag 421. pl. 17. in Caſe of Melden v. Bridgewater, cites F. N. 


for the Re- 8 | 
ſidue of the Year. Cro. E. 422. pl. 17. cites Tempore E. 1. Partition 21. 


9. He that has a Profit Apprender only, and not the Land itſelf, cannot 
maintain this Action; As 5 H. J. 10. he that hath a Narren only in an- 
other's Soil, or 15 H. J. or 14 H. 8. of a Commoner only. Arg. Cr, 
E. 421. in Caſe of Welden v. Eridgwater. 

10. Tenant by Copy of Underwood to be cut annually by 4 or 5 Acres, may 
& 33 bring Treſpaſs Quare Clauſum fregit, notwithſtanding it was objected, 
Eli. B. K. that the Soil was not granted, and which rhe Court admitted. Mo. 355. 


S. O. 1. 480. Paſch. 36 or 37 Eliz. B. R. upon Error of a Judgment give 
4 Row - in fo B. Hoe v. Taylor. OE | oY os 
8. C— _ 


4 Mod. 186. 11. Treſpaſs vi & armis, Quare Clauſum vocat P. &c. fregit, and taking 
S. C. per His Fiſh in his Free Fiſhery in Clauſo prædicto &. It was objected that 


„ fps Lo” the Action would not lie, for he is no more than a Commoner, and has 
bronyht in Only a Liberty of fiſhing with others, and not the entire A him- 


46 3 11 felt; for he has neither the Property or Poſſeſſion of the Fiſh in Libera 
Sy | in Piſcaria, but only a Privilege of taking them there; and therefore can- 
Libera Pi,. not maintain Treſpaſs vi & armis, no more than he who has Common of 


caria; and it | 
< Paſture. And ſt. G. E d the Caſe of | 
d 5 yres cite of Ap John v. Dawkins 
—— wo he where the Helen was brought, and Jae arreſted. tor the like 


ook, but Cauſe ; Sed per Holt Ch. J. and Dolben, the Plaintiff had Judgment in 
the Action paſch. 1693. Eyre J. contra, and Gre ory abſent. Holt Ch. J. grounded 


was main- 


tainable; bis Opinion upon the Authority of the Writ in the Regiſter, fol. 95. b. and 
but if tis a F. N. B. 88. (G) Bur Dolbin ſeem d to differ this Cale from the Regiſter, 
Fault tis becauſe here it was laid to be Libera Piſcaria in Clauſo (of the Plainti) 


N >< — which amounts to ſeparalis Piſcaria. Carth. 285. Mich. 5 W. & M. B. R. 
it ſhall now Smith v. Kemp & al. | 


that they were the Plaintiff's own Fiſh.——-2 Salk. 637. pl. 4 S. C. and Holt Ch. J. held as reported in 
Carth. BurSalkeld os Nota that Carthew (who moved inArreſt of the Judgment) ſaid that there were 
ſeveral Writs in the Regiſter againſt Law. — Skin. 342. pl. 9. S. C. ſays that Holt likewiſe cited 17 E 
4. 6. where ſuch Writ was brought, and therefore the Regiſter, and F. N. B. being ſo, and the 011 
Book of 46 E. 3. 11. agreeing with it, they did not regard the Caſes cited, or 1 Inſt. but gave Judg- 
ment for the Plaintiff ; Niſi. | 

Carth. 286. in the Margin, cites 1 Inſt. 122. a. Cro. Car. 553. and a Caſe adjudg'd between Teak and 
Tucker, Hil. 1 & 2 Jac. 2. B. R. where Judgment was arreſted upon the Motion of Mr, Pollexfen for 
this very Cauſe. | 1 


* 


(I) Treſpab 
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(I) Treſpaſs with Continuando. Of what Thing it 
may be. 


1 C lies of Graſs trampled. 46 E. 3. * 14. 20 H. J. 3. Curia. 29E, $2 OIL 
] 3. 35. 2 K. 3. 15. b. Fitz. Na. 91.(L.) fd Br. . 


441. Cites 20 H. 7. 2. per Cur. _——— * This ſhould be (24.) 


2, It does not lie of a Gorce, for it cannot be continued. 46 E. 3. Breaking of 
my [ | | Hen 2 Kc 

3. But it lies of a Houſe, 46 E. 3. 24. 3 H. 6 Treſpaſs. 19. Fitzh. 77 cc. 
Na. 91. (L) Dubitatur 20 D. 7. 3. Contra 46 E. 3. 24. 19 H. 6. $a pt 
23. b. admitted. Inſtant, the 


0 Plainti® ſhall 
not ſay Tranſgreſſionem illam Continuand', for theſe cannot be continued. Contrary of Graſs fed &c. 


| the one Cale the Juſtification refers to the Day of the Breaking only, and in the other it refers to the 


(ontinuance of the Treſpaſs. Per Finchden Juſtice. Br. Treſpaſs, pl. 374. cites 46. Aſſ. 9. 8. P. 
Br. Nutance, pl. 6. cites 46 E. 3. 23. 


* $. P. Br. Treſpaſs, pl. 441. cites 20 H. 5. 2. See pl. 9,—— 


4. So Treſpaſs lies of a Cloſe broke with a Continuando. Fitzy. 
mY 91. (L) Contra 2 B. 3. 15. b. i au 
5. A Treipats with Continuando is not good, quare ſuccidit & S P. Arg. 
ſportavit 10 Arbores &c. for it cannot be continued for the ſame W 225: 
Trees. M. 9 Car. B. R. between Hoskins and Fennings, per Curt: Kings 5 
am, and Littleton Recorder of London, prayd Leave to diſcon- cices's. C. 
tinue after Oemurrer join d. 20 . J. 3. and Mich. 
0 H. 7. 3. 
pl. 7. —— * Br. Treſpaſs, pl. 441. cites 20 H. 7. 2. S. C. , 


6. A Treſpaſs of Corn in the Blade may be with a Contintando 8. C. cited | 
diverſis diebus & remporibus by 2 Years, tho there cannot be a Con- 3 35 
tinuance of ſuch Treſpaſs by ſich Time together. Þ. 5 Ja. B. King st Neovier 


of Nappier 
Cale. V. Ne | 


7. A Treſpaſs of Goods carried away, that is to ſay 2 Load of Br. Treſpaſs 
Wheat, and 5 Load of Barley may be with a Continuando diverſis 5. 2% © 
diebus & vicibus from ſuch a Day to ſuch a Dap. 21 ID. 6. 43. a. b. It was re- 
adzudg'd. | S * 

reſpaſs 


cannot be laid of looſe Chattles with a Continuando, as 100 Load of I heat with a Continuando from ſuch 
a Day to ſuch a Day. And therefore per Powel J. no Evidence can be given, but of the taking at one 
y. Ld. Raym, Rep. 242. in Caſe of Foltheroy v. Aylmer. | 


5. A Treſpaſs Quare Equum cepit, cannot be with Cantinuando. b. Treſpa6, 
25 h. J. 3. for this cannot be continued. Ex 
7. 2. S. C. —S. P. Arg. Raym. 228. in Caſe of the King v.. 


9. A Man may have an Action of Treſpaſs for breaking of his Houſe or Treſpaſs for 
Cloſe, and allege a Continuance of the Treſpaſs, and of the Breaking 7%“ ys 


thereof, from ſuch a Day unto ſuch a Day, as well as he may for tread- 45 1 
ing of his Graſs, or cutting of his Corn &c. F. N. B. 91. (L) divers Days 


af. X N 3 4 a &c. and 
ter Verdict for the Plaintiff, it was moved that the Plaintiff had declared with a Continuando for 


breaking his Houſe, which he could not do; for the entring is one Act done and ended at the going out 
* nd therefore if he re- enter d it is a new Treſpaſs, and the Continuando is only alleged for the 
b. enim of Damages, and cited 2 R. 3.15. 10 E. 3. 10. 16 E. 3. 24. That a Continuando cannot be 
* the Houſe ; but Dodde ridge and Houghton J. the reſt being ſilent, thought it might be al- 
* with a Continuando ; for altho it might be that if he went forth and re-enter'd, it ſhould be a 
W Treſpaſs, but if upon his firſt Entry he continued divers Days, it might be alleged with a Conti- 

| | r.uanco, 


3 
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was ſaid 
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2 and cited F. N. B. 91. (L.) Brownl. 223, 224. Trin. 10 Jac. in Caſe of Sutcliffe v. Con 
able. ; 
Where the Treſpaſs may be laid with a Continuando, depends much uon the Conſideration 
therefore where 10 past is brought for breaking of a How or a Hedge, this may er be N 4 ; 
tinuardo; for the pulling away of every Brick 1s a Breach, which may be done one at one Day and 2: 
other at another Day, ſo one Stick may be pulled out of a Hedge one Day and another another 8 
Treſpaſs cannot be laid with Continuando for the Proſiernation of a Houſe ; for when the Houſe is he 
thrown down, it cannot be thrown down again. The ſame Law of the throwing decun of a Hed "How 
Treby and Nevil. But Powel J. was of Opinion that a Man may bring Treſpaſs for throwing mid 
a Hcuſe with a Continuando, becauſe one Part may be thrown down at one Day and another ar 12 i 
The ſame Law of a * Hedge. Reſolved per Cur, Ld. Raym. Rep. 240. Trin. 9 Will. 3. in Caſe of 7 8 
leroy. v. AvImer. * 
+ Sce pl. 11. 


Br. Viſpe, 10. In Treſpaſs of Battery at D. in the County of Eſſex, the Deſend 
* 2 cites pleaded that 75 Plaintiff 45 an Aſſault Upon Ml = 4s the ag 
Br. De ſon Kent, and the Defendant fled, and the Plaintiſf purſued him cominualh 
Tort De- unto D. atoreſaid, at which Place the e did defend himſelf, and i 
meine, pl. 3. the Hurt which the Plaintiff had was of his own Aſſault, and demande 
cites S. C. Judgment if Action. The ſame is a good Plea without traverſing of the 
County; for a Battery may be continued from one County to another 
Arg. 1 Le. 39. pl. 49. Mich. 28 & 29 Eliz. in the Exchequer. In Caſe of 
the Queen v. Ld. V aux &c. cites 34 H. 6. 15, 16. 
Freem. Rep. 11. Treſpaſs Quare Clauſum fregit pedibus ambulando and breaking dn 
347) Pl. 432. his Fences continuando tranſgreſſion. præd. from ſuch a Day to ſuch , 
Roſe Mich. Day, ad damnum &c. And after Verdict upon Non culp. it was moped 
1673. ſeems in Arreit of Judgmenr, becauſe there can be no Continuando in breakin 


to be S. C. of Fences. Et adjournatur, Raym. 228. Mich. 25 Car, 2. B. R. Kin 
but nothing „ | 


0 
d 


5 

there as to this Point; but Ibid. 356. pl. 448. Roſe v. King ſays it was admitted that a general Clay. 

ſum fregit or domum fregit, lies not in Continuance, for they are not continued Act. Per Cur; Pe. 

dibus ambulando lies in Continuance, and fo does caring his Graſs ; and ſo in this Caſe they reſolved, 

that breaking Fences may well be in Continuance, for a Fence may be a Mile long. Jud' pr 
uer'. 

Treſpaſs, quod proſtravit 20 Perches of Fence, with a Continuando. It was objected that it cannot te; 
for when they are once proſtrated it cannot be continued; otherwiſe if it had not been ſaid 2. Perce; 
Treby Ch. J. thought it was well enough; for if it were a total Proftration it could not be continue, 
and then Damages were given for the reſt of the Treſpaſs ; bur if but a partial Proftration, then it lies 
in Continuance, and well enough. But Powel J. ſaid, It muſt be intended, that 20 Perches were actull. 
ly proſtrated, which cannot be continued ; and if it be repugnant, the Verdict cannot help it; therefore 
in old Books they did always arreſt the Ja where laid ſo: If the Verdict helps it, it helps it at 
Common Law as much as now. Treby ſaid, *Tis a Bis petitum, and it would be ill upon Demurrer; but 
he thought the Oxford Act help'd it. Powel ſaid, That indeed the Oxford Act has been largely con- 
ſtrued .. . . Er Adjournarur, Comb. 426. Trin. 9 W. 3. in B. R. Anon. 

6 Mod. 39, 40 Mich. 2 Annæ, B. R. it was ſaid, por tot. Cur. to have been adjudg'd, that Treſpab 
for proſtrating a Bench [which ſeems miſ-printed for Fence] with a Continuando, had been held good, 
[which ſeems to mean this very Caſe.]J-—— See pl. 9. the laſt Note. 


9 Mod. 38. 12. Treſpaſs for entring his Cloſe, and hunting ſuch a Day continuanio 
* trauſgreſſionem quoad the hunting diverſis diebus & vicibus from the Day i 
by Name of the Treſpaſs alleged tl ſuch a Day; Holt Ch. J. held that of Ads mbit 
Monkton terminate in themſelbes, and being once done cannot be done again, 
v. Achly Killing a Hare or 5 Hares, or cutting and carrying away 20 Trees, it ougit 
adjudg'd for to be alleged that divertis diebus & vicibus between ſuch a Day and 
— Flaln- ſuch a Day he kill'd 5 Hares &c. and where a Treſpaſs is laid with 
2 La, Raym. Continuance that cannot be continued, Exception ſhould be-made at rhe 
Rep. 974 Trial, becauſe the Plaintiff ought to recover but for one Treſpaſs. Aud 
8. oy ued; the Court held that hunting might be continued, as well as ſpoiling and 
_ Power Conſuming or cutting his Graſs. And Judgment tor the Plaintiff. 2 Salk 


held as here, 638. pl. 7. Hill. 1 Annæ B. R. Monkton v. Paſhley. 


but it 1s not 1 
expreſsly mention d there, that Judgment was given. 


(1. 2) Treſpib 


Treſpaſs. 


(I. 2) Treſpaſs with a Continuando. Pleadings. 


H Reſpaſs of a Cloſe broken, and Goods carried away Contra Pa- 

cem Richard late King of England, & Contra Pacem noſtram, 
ind counted of Parcel of the Treſpaſs in the Time of King Richard, and Par- 
«| in the Time of H. 4. So that the Writ ſuppoſed in a 0 oint Treſ- 
palles in the Time of both Kings, and the Count e everal Treſ- 
jaſes ; and yer becauſe Treſpaſs may be continued, & reddendo /ingula 
ſingults, the Writ is good, and therefore was awarded good. Br. 'Lref- 
pals, pl. 91. Cites 11 N. 4 1. 

2. Fo Treſpaſs, the Plaintiff counts that the Treſpaſs was committed 
uh a Day Sc. diverſis diebus & vicibus, without ſhewing the Days of 
the Continuance of ir, yet this Count is good. The Continuauce of the 
Treſpaſs is to be proved in Evidence for the Increaſe of Damages. Jenk. 
124. in Caſe 52. 

z. Treſpaſs &c. for taking 10 Loads of Wheat, 10 Loads of Barley, and sid 419. pl. 
10 Loads of Oats 1ſt April, Continuando the ſaid Treſpaſs from 1ſt April 9. Hill. 8 
to the 1ſt June, After a judgment for the Plaintiff, it was aſſign'd tor P 10 N 
Error, that the Treſpaſs being laid 1% April, and ſo all one Day, the , obſferves 
Continuando muſt be ill; for what was done iſt April cannot be done that a Man 
t another Day. But judgment was affirm'd; for tho? for the doing a cannot carry 
ingle Act, as Killing a Horſe &c. a Continuando is ill, yet where di- 1 
derſe Things may be done at ſeveral Times, as in the principal Caſe, tho' the on 10 v 
Treſpaſs be firit laid to be done the firſt Day, the Continuando ſhall make one Day, 

1 D.fribution of them, (viz.) that Part wis done on one Day and Part on and there- 
another, within the Time declared. Lev. 210, Paſch. 19 Car. 2. B. R. _ rags 
Butler v. Hedges. | n 


Continu- 
ando. 


4. In Treſpaſs by Men and Beaſts (with a Continuando) and found for 2 Keb. 407. 
the Plaintiff, and Damages pro Tranſgreſſione prædicta. It was mov'd pl. 24. Pain 


in Arreſt of Judgment, that this cannot be; for Treſpaſs by Men cannot * — * 
be with a Continuando. And Twiſden J. doubted, but the other Juſ- 8 C that 


tices thought that Judgment thould be for the Plaintiff, and that rhe the Treſpaſs 
Damages ſhall be intended for this Part of the 'Treſpaſs, which may be was laid the 


C 0 4. * h Of 
= # Continuando. Sid. 379. pl. 8. Mich. 20 Car. 2. B. R. Pave v. Fu e 


nuando the 
4 ſaid Treſ- 
paſs, a prædicto primo Septembris to a Year after. It was moved in Arreſt of Judgment after a general 
Verdict, but this being but a Miſtake in the Aggravation of N. and the main Treſpals tried, 
the Court conceived it was well enough, and that the Continuando is void, and the Damages ſhall 


. 22 for the principal Entry, the other being repugnant and impoſſible. Judgment for the 
aintiff. 


5. In Treſpaſs for Fiſhing in his ſeveral Fiſhery, and taking 20 Buſbels of 2 Jo. 109. 
Offers &c. r 5 from ſuch a erke the 13 1 
Time of the Action brought, the Plaintiff had a Verdict. It was moved 5 0 ſays 
in Arreſt of Judgment, that the Fiſhing in the Continuando was altoge- that Judg- 
ther incertain, not expreſſing the Quantity or Quality of the Fiſh. And ment was 
dt rhis Opinion were W ylde and Jones J. upon the Authority of Play- prog of 
ters Caſe. Bar Hale Ch. J. ſeemed to think it well enough, and ſaid Wild. ard 
chat that Caſe had not been well approved of late Years, as to the Ne- [ones (Di!- 
cellity of expreſſing the Kinds of Filth, which has been ſince held need- ſentiente 


leſs. And the other Juſtices thought the ſame reaſonable, but thought Sergey) 


themſelves tied up by the Authorities, and that Playter's Caſe had re- piaintißt 
Maned unſhaken. Bur adjornatur. Vent. 329. Trin. 30 Car. 2. B. R. Nil capie 


Hovel v. Reynolds. per Billam. 
—2 Show. / 
196. pl. 199, Howell v. Reynolds, ſays, that upon Movion in Arreſt of Judgment, it was held well 
5 % Cagugh, 
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6 Treſpaſs. 
enough, and that there might be a Continuance thereof. 2 Ld. Raym. Rep. 976. in the Caſe of 


Monkton v. Paſhley, Holt Ch. J. ſaid that Treſpaſs was brought for taking Oyſters Conti 
which cannot 92 and Judgment was arreſted, and that it had been ſo adjadged” 4 ntinuando, 


6. Treſpaſs for breaking his Cloſe, and ſpoiling his Graſs, and trampling 
and eating other Graſs (ot the Plaintiff's) with Horſes c. and ally wil, 
his Waggons Ec. ſubverting and ſpoiling other Graſs, and the Soil of the ſaid 
Cloſe, and tberein did dig and carry 2000 Load of Tobacco Pipe Clay, to the 
Value of &c. continuing the ſaid Treſpaſs diverſis Diebus & Vicibus. And 
as to the trampling and eating the Graſs with their Cattle, and zs 90 
the Subverting and Spoiling ot other Graſs with Waggons &c. and 23 
to the Digging in the ſaid Cloſe from ſuch a Day to ſuch a Day, the De. 
tendants demurr'd, becauſe the feveral Continuances of thoſe Treſpaſſe 
were ſeveral Treſpaſles by themſelves, and ought not to be declared u 
on with a Continuando; but Curia contra. And it ſeems that theſs 
Words, Diverſis Diebus & Vicibus made the Action good. By: 
adjornatur. Raym. 396. Trin. 32 Car. 2. B. R. Nappier & al 1 
Curtis. 
590 194. 7. Treſpaſs for Breaking his Cloſe, Spoiling his Graſs, and Tabing 
aſch. 34 i and Carrying away 200 Prfts fx d in the Ground, Continuando tranſgre|. 
88 ** ſionꝰ præd. to ſuch a Day; there was a Verdict for the Plaintiff, and in. 
Name of tire Damages and Judgment for the Plaintiff. Error was brought, and 
Leighton v. ſaid that there could be no Continuando as to the Poſts ; but Curia con. 
Gitiow, tra; tor when the Continuando is De tranſgreſſion* præd' generally, and 
1905 5 =_ the Treſpaſſes conſiſt of diverſe Parts, ſome whereof may be with a Con- 
dict the tinuando, but others not, the Continuando “ refers only to ſuch of which 
Continuando Continuando may be, and not to the others; but had it been of the Poſs 
mall be ap- particularly, it had been otherwiſe, And Judgment was affirm'd by all 
deolling the the Court. 3 Lev. 93. 94. Mich. 34 Car. 2. Gil lam v. Clayton. 
Graſs only 
to which it is applicable, and not to the Poſts, which would be repugnant ; and Judgment Niſi &c- 
Skin. 42. pl. 12. Clayton v. Gillam, S. C. accordingly ; but if it were on a Demurrer it would be 
otherwiſe. 2 Show. 196. pl. 198. S. C. accordingly. Vent. 363. S. C. accordingly. And 
cites the Caſe of Letchford v. Elliot, which was Treſpaſs for 1 and Feeding, and Laying 
. &c. Continuando Tranigreſſionem predict. and N good for the Reaſons afore mentioned — 
S. C. cited accordingly 2 Jo. 194. in the ſaid Caſe of Leighton v. Gillow. Sid. 224. pl. 16 
Mich. 16 Car. 2. and 249. S 17. Paſch. 17 Car. 2. Lichtord v. Elliot, is only of laying Loggs Ca 
tinuando Tranſgreſs. predict. without any Thing of Entring and Feeding, and that Judgment ws 
ſtay'd, and that Keeling Ch. J. intended the Continuando ſhould be applied to the Laying the Log 
upon the Land, and not to the Caſting them on it. But the others e contra, becauſe it is Continuando 
Tranſgreſs. quoad Ejectionem; but upon reading the Record, it was becauſe the Logs ( Jecerunt) 
which as to this Purpoſe is an inſenſible Word, and ſo no Eyectment mentioned before, and there l 
Surpluſage, and ſhall be taken to.be Tranſgreſs. predict. generally; and therefore tho' it was twice 
moved, Judgment was given for the Plaintiff.— Ray m. 396. Arg. in the Caſe of Mappier b. 
Curtis, cites S. C. and ſays if the Words Diverſis Diebus & Vicibus had been in, it had been 


good. | 
* 2 Salk, 639. S. P. in Caſe of Brook v. Biſhop. 


8. Treſpaſs Quare clauſum fregit, and pul”d down a Wall 2 5 2h. 
& M. with a Continuando to the 20th February 1 V. M. The Ch. ]. and 
Eyres held, That the Continuando is void, becauſe it is impoſſible, and 
the Damages ſhall be intended for the Treſpaſs only. Comb. 193. Paſch. 
4 W. & M. B. R. Horner v. Bridges | 3 
[As to the 9. Treſpaſs for breaking his Houſe, and taking Viginti modios tricii 
20 Buſhels (Anglice, 4 Loads of Wheat) Continuando totam tranſgreſſionen, from 2 
of Wheat Ob. to 27 Novemb. Judgment was given in C. B. by Nil dicit, ug 
_—4 Error in B. R. the Errors aſfign'd were, that Modius ſignifies a Halte 
hav Yen and that it is not poſſible to make 4 Loads of 20 Buſbels; beſides, ! 
told former- Continuando cannot be for a Month; tor a Man muſt have ſome Time w 
ly by a Hus- reſt. It was anſwered that the Anglice was Surpluſage, and the Contr 


bandman of : f but was only te 
that Country nuando ſhews the 'Taking not to be all at the ſame Time, 4 


P * 
- 


— 4 


hew how it was done; and that where a Continuando is not well laid, whe: + th's | 
and intire Damages given, it ſhall be intended for that only which mi ght NN 5 
bare a Continuance. And ſo was the Opinion of the Court; for the meer 
Taking the Corn is laid to be on ſuch a Day, Continuando Tranſgreffio- thire, that 
nem predict” from that — to ſuch a Day, which is inſenſible. If it Sacks of 
had been Continuando Tyan greſſionem præſdict generally, it had been well Whe t, con- 
enough, but it is Totam Tranſgreſſionem, which cannot be for breaking Bund I 
the Houſe. The Judgment was affirm'd. 5 Mod. 178. Hill. 7 W. 3. eich, were 
Wilſon v. Howard. in that 


| | | Countr 
called by the Name of Loads, and ſo 4 Sacks, containing 20 Buſhels, were there called 4 Lark of 


Wheat (diſtinguiſhing it from 4 Load, without an (s) J. 
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10. Treſpaſs for Breaking and Entring his Cloſe on the 24 of April, and 
Treading down his Graſs, and Taking and Carrying away 10 Poplars, and 3 —_ T * 
10 Load of Underwood, the ſaid Treſpaſſes till 27 April diverſis Diebus & der Car. 
Vicibus continuando. It was refolved that the Continuance as to the Pop- The rieht 
lars and Under woods was impoſtible, and could not be; and that where Way in 
there is a Continuando of ſuch and ſuch Things in particular, and they Tr<!pa's for 


lie not in Continuance, it is naught, even after a Verdict. 2 Salk. 639. nei at 


pl. 8. Hill. 1 Ann. B. R. Brook v. Bithop. would be, 


that on ſuch 

a Day, Et Diverſis aliis Diebus & Vicibus, between ſuch a Day and ſuch a Day, the Defendant did — and 
/; and cites 20 H. 6. But in this Cafe the Continuando is impoſſible; and therefore no Damages could 
be given for it; and the only Miſchief poſſible would be that of giving other Acts of Treſpaſs in Evi- 
dence by Pretence of it; but that ought not to be ſuffered, and therefore not to be intended. 
Comb 427. in an Anonymous Caſe 1697. in C. B. adds a Note, that Powell J. faid the true Way of 
Pleading 1s as above; for otherwiſe if it be laid on a certain Day with a Continuando, they can give in 
Evidence but one Day, {tho* they may chuſe their Day;) for that which is done on one Day cannot be 
continued. And that & Arg J. agreed that they muſt either do ſo, or make ſeveral Counts for the ſe- 
teral Days 2 Ld. Raym. Rep. 823. S. C. accordingly. | 


(K) Treſpaſs with Continuando. At what Time it AA 
lies. 8 


JF a Man be diſſeiſed, he ſhall not have Treſpaſs with a Con p. N. B. 91. 
1 tinuando, after the Diffeiſin, before chat he has re-enter'd ; be- (L) in the 
cauſe the Franktenement is in the Dilſeiſor at all Times after the . (ch 
Ollleilin, 19 ID. 6. 27. b. 70, 71. b. cites 8S C. — 
| Firzh Tir. 
Treſpaſs, pl. 37. ſays, Nota by all the Juſtices, that a Man ſhall have Treſpaſs of a Treſpaſs done by 
the Diſſeiſor without Entry; but of Treſpaſs done after the Diſſeiſin, he ſhall not have Treſpaſs unleſs 


he re-enters ; for the Iſſues of the Land ought to be his who has the Franktenement, and that he ſhall 
puniſh the Treſpaſs &c. | | 


2. But after his Re-entry he ſhall have Treſpaſs with Continuando, 
from the Diſſeiſin till his Ke-entry. 9 P. 6. 27. b. admitted. 
3. But if the Eſtate of a Man be derermin'd by Limitation, or Act 
ot God, atter the Diſſeiſin or Ouſter, ſo that the Diſſeiſee cannot re- 
enter; there, tor Neceſſity, he ſhall have Treſpaſs with Continuando 
or all the Time after the Oiſleiſin, without any Re-entry, 19 Þ, 
28. A. U. | | 
4. As if Tenant pur Auter Vie be diſſeiſed, and after Ceſty que vie 
cies, he may after have Treſpaſs with Continuando for all 
Time after the Diffeiſin, without Re-entry, becauſe his Entry 
laken away by the Act of God. 19 P. 6. 28. b. | 
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S.P. Andif 5. So if Leſſee tor Years be ouſted, [and] after the Term expires 
one does me he may have Treſpals with Continuando for all after the Duſter with 
and I ater? blit Re-cntry, becauſe he cannot re-enter, 19 P. 6. 28. b. 


the Lard, 


yet I ſhall have Action. Fitzh. Tit. Treſpaſs, pl. 37. Cites 19 H. 6. 27. Per Aſcough, and Yelverton, 


and Fulthorp agreed. 


It one be 6. But if the Entry of the Diſſeiſee be taken away by his own A8 
difſcied, there he ſhall not have Treſpaſs with Continuando for the Treſpacs 
Dior is by the Dilleiſin, becauſe it was his own Folly to toll his Entry, 
diſſeiſ:d, ana J. As If a Man be diſſeiſed, and afterwards releaſes to the Diſſeiſor, 
the firſt Diſ- he ſhall not have Treſpaſs with Continuando after the Diſſeiſin til 
_ ©. the Releale, becauſe it was his Folly to toll his Entry by this Re 
Felt Dig. leaſe; and this Releaſe ſhall not enure as an Entry and Feoffment 


_ . in this Tale. Contra * 9 ID. 6. 28. b. 
the firſt Diſ- 5 PIs 
ſeiſee may puniſh the firſt Diſſeiſor by Writ of Treſpaſs for all the Treſpaſs, becauſe this Release 
countervails an Entry &c. Fitzh. Tir. Treſpaſs, pl. 37. cites 19 H. 6. 27. Per Aſcough and Yelye:. 
ton, to which Fulthorp = gow but Newton denied it ; but Aſcough held the Law as above. 

* This ſeems mſprinted, and that it ſhould be (19) 


8. P. brought Treſpaſs againſt W. and R. for breaking his Cliſe, ani 
eating his Graſs 15 Eliz. Continuando the ſaid Treſpaſs diverſis diebus & 
vicibus, until the Writ purchaſed, which was 28 E/iz. Upon Evidence it 
appear'd, that W. and R. had enter d, and occupied for half a Tear; and 
afterwards P. enter'd upon them, and occupied for a Time ; and after R. en- 
ter d, and after that P. enter d, and after R. re- enter d, and occupied it till 
the Day of the Writ purchaſed. The Queſtion was, if this Entry by P. 
be nor ſuch an Interruption of the Treſpaſs, that he ſhall be forced for 
every Treſpaſs to have ſeveral Actions, or that one Action with a Con- 
tinuando will ſerve for all. And the Court held clearly, that one Ain 
of Treſpaſs with a Continuando will ſerve for all; and it may well be 

rought with a Continuando. Cro. E. 182. pl. 2. Paſch. 32 Eliz. B. R. 
= Francis Willoughby, and Ralph Sacheveral, v. Patrick Sacheverll 

E. | 


— 
— 


(L) Treſpaſs. Treſpaſs in Foreſt, Park, Marren &cc. 


1. Refpaſs lies at Common Law for breaking his Park, and cut 
ting his Trees. 46 E. 3. 12. h. | 
2. But Treſpals for breaking his Park, and taking hie Savages, did 

not lie at Common Law. 46 E. 3. 12. b. admitted. 

* See Park, 3. But in ſuch Caſe Writ is given by the Statute. 46 E. 3. 12 b. 

) and the Tt feems it is the Statute, * Weſtm. 1. cap. 20. 

Notes there. 4. Tf A. has a Free Warren in the Soil of B. A, ſhall not have Actio! 
of Treſpaſs Vi & Armis againſt B. Quare in libera Warrenna (ii 
latibula ejuldem Marrenn⸗ proſtravit & obſtruxit per quod Cumcul 
de eadem Warrenna interierunt; but A. is put to his Action upon tbe 
Caſe againſt the Owner of the Soil for this Tort. Mich. 9 Cat. B. 
between Sr Nilliam Monſon Rnight Viſcount Monſon of Caſtlemait 
in Jreland, and others Plaintiffs, and 704» Haples and others Ot 
2 adjudged per Curtam. Intratur. Mich. 8 Car. Bo. 
1127, Meyle. | | 


5. Treſp; 


) 
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— 1 . — — 
, Treſpaſs Quare quandam Damam ſuam interfecit. It was objected, 


that the Writ ought to be Ouare quandam Damam ſuam Domeſticam inter- 
cit; tor of Savage Beaſts he ſhall not have Recovery, unleſs he ſup- 


es that he took them in his Cloſe or Park, or Warren or Chaſe. And 


aherwards the Writ was abated &c. Fitzh. Tit. Brief, pl. 564. cites 

rin. 3. n 

; 6. Treff aſs Spare Warrennam intravit apud V. & Cuniculos cepit & aſ- 
r:avit. It was objected, that the Writ ſhould be Et in eodem Cunicu- 
los cepit & aſportav it; As in Treſpaſs of Goods carried away, he thall 

ay Et ibidem Bona ſua cepit; but the Writ was awarded good. Fitzh. 

Tir. Brief, pl. 563. cites Paſch. 43 E. 3. 13. 

1. Treſpaſs againſt 2 for Hunting in his Park, and killing 2 Deer; both 
pleaded Not Guilty 3 and the one was found guilty, and the other acquitted. 
And the Plaintiff pray'd Damages according to the Statute ; and the beſt 
Opinion was, that he ſhall not have ir, becauſe he did not bring his 
Action upon the Statute, Br. Action ſur le Statute, pl. 6. cites 9 H. 


6. 2. 

8. In Treſpaſs for entering into a Park, Warren &c. it is 20 Plea to 
{ay it is no Park or Warren; but he muſt plead Non cul'. and give the 
Matter in Evidence. F. N. B. 86. (L) in the new Notes there (f) cites 
10 H. 6. 16. 19 H. 8. 9. And ſays, that therefore it is held clearly, 
that if one has a Warren, if he incloſe or impark without the King's Li- 
cnc, and another hunts there, and he brings Treſpaſs de Parco fracto, the 
other may plead Non cuP. and give this Matter in Evidence; tor none 
may have a Park withour the King's Grant, or by Preſcription. Note 
alſo, the Plaintiff in this Writ does not make any Title to the Park in 
his Count; and therefore it is no Plea, that he had no Park by Preſcrip- 
tion or by Licence; for how can judgment be given on a Title where 
none is alleg'd, and cites 18 H. 6. 21. 


— 


— 


2 — 


L. 2.) Treſpaſs for taking of the Wife. And Phadzngs. | — 


I Treſpas de Urore abducta cum bonis viri, Never accoupled 
in lawtal Matrimony, is no Plea; becaulſe it is not lawtul to 


take her, if it be a Marriage in Facto, - 9 O. 6. 34. b. : 
2. Bur the Defendant may ſay, chat the Feme was eſpouſed to him 4 
tefore ſhe was eſpouſed to the Plaintiff, by which he retook his Feme. . 


9 D. 6. 34. b. ö 
3. We/tm. 2. 13 E. 1. cap. 34. Of * Women carried away with the Goods At the Cam- 


| , . L 
ba Husbands, the + King ſhall have the Suit of the Goods ſo taken Jn nn the 


might have 
: | had an Ac- 
ton of Treſpaſs De Uxore abducta cum bonis viri, 2 Inſt. 434. * 

This is alſo prohibited by the Statute of Weſtminſter the 1. cap. 13. and a further Puniſhment inflifted 
than was at the Common Law; and therefore in the original Writ de Uxore abducta cum bonis viri, it 
15 concluded, Contra formam Statuti in Hujuſmodi caſu proviſi, meaning the ſaid Statute of Weſtm. 1. 
For this Act of Weltm. 2. extends only to the Suit of the King; and if the Writ be brought at the 

mon Law, omitting theſe Words, Contra formam Statuti, then it is Si A. fecerit &c. tunc pone &c. 
quod fir &c. But if Contra formam Statuti be added, then the Writ is Si A. fecerit &. attachies B. 
"2 quod eum habeas &c, 2 Inſt. 434. | E | 

The Statute of JF. 1.3 E. I. cap. 13. enables any Perſon to ſue within 40 4 But if no one commences 

Suit within that J ime, then the King ſball ſue ; and ſuch as are found culpable ſball ſuffer 2 Tears Impri- 


Joment, and make Fine at the King Will; and if they have not whereof, they ſball be puniſh'd by longer Im- 


Namen as the Treſpaſs requires. 
W oe, The Party ſhall not have the Puniſhment enjoin'd by the Statute, but where he is ſued by a 
þ ng that makes mention of the Statute. F. N. B. 89. (203.) in the new Notes there (d) cites 9 H. 


2 Hawk. Pl. C. 175. cap. 23. S. 72, ſays, that this Statute of 3 E. 1. cap. 13. is repeal d. q 
5 * dg vs 
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* Tho' the Word in the Statute is (Mulieribus,) yet that is the ſame as to ſay (Uxoribus,) for it 
cient Time Mulier was taken for a Wife. 2 Inſt. 434. : 

If the Wife be taken away, and after is divorced, or if ſhe dies, yet the Husband ſhall have bi AZ, 
de Uxore abducta cum bonis viri ; for in this Action he ſhall not recover his Wife, but Damages. r 
he cannot have an Action for taking her away as his Servant, becauſe the Law gives him an Action in 
another Form. 2 Inſt, 434. | b 

Where a Man marries a Wiſe before ſbe is of the Age of 12 Years, and after ſhe comes to 12 Years, an4 
before ſve aſſents or diſaſſents to t, a Man takes and carries her away, the Baron ſhall + nor have Treſpaß 
de Muliere abducta cum bonis viri; for it is not properly a Marriage till ſhe aſſents. Brooke makes x 
Quzre of the ** 7 ; for it ſcems that it ſhall be intended a Marriage till ſhe diſaſſents. Br. Treſpaß, 

I. 420. cites 47 E. z. | | 
1 + S. P. mention d 2 Inſt. 434 But Lord Coke ſays, he holds the Law to be contrary; for the i; 
Uxor till Diſagreement | 

The Plaintiff muſt in his Count ſbetv be Goods in certain. 2 Inſt. 435. | 

Albeit the Words of the W rit be Rapuit, yet here it is taken for a violent taking away, and not 
when Carnal Knowledge is had; fo as this Action may be brought againſt Women as well as Mea 
2 Inſt. 435.——And it being aſſign'd for Error, becauſe it was ſaid (cepit & abduxit) where it was ob. 
jected that it ought to have been (rapuit) and that ſo is the 1 of Writs brought in ſuch Caſes 
1 he Objection was difallow'd, becauſe it may be both Ways. And Judgment was affirm'd. Cro. J. 58, 
1 539. 5 6. Trin. 17 Jac. B. R. Hyde v. Scyſſor. k 
x N nd albeit the Words be, that the King ſhall have the Suit, yet may the Husband alſo have his 
4 Action, as is aforeſaid. 2 Inſt. 434. 


4. Treſpaſs de Muliere abducta & rapta cum bonis viri aſportatis, 
againſt Baron and Feme, and others ; and well againſt the Feme for one 
Feme may afent and aid to the Raviſhment of another Feme, and may carry 
away the s; and there it is agreed, that it is no Plea that the Plain. 
tiff and the Feme are divorced ; for he is not to recover his Feme, but Da- 
mages; and if ſhe was Feme tempore &c. this ſuffices. Br, Treſpafs, 
pl. 43. cites 43 E. 3. 23. 

5. Treſpaſs ot taking his Feme. Little ſaid, Actio non; for 4 De 
bate was between the Plaintiff and his Feme, by which the Plaintiff pave 
Licence to the Defendant to take his Feme to his Houſe, which he did ac- 
cordingly, to intreat the Feme to be amiable and well-diſpoſed to her Bari, 
Judgment &c. Laicon ſaid, This is no Plea ; for it is not lawful to 
take the Feme againſt her Will. But per Markham Ch. J. it is lawtul 
againſt the Baron, Plaintiff, who gave the Licence. And fo to carry 
his Feme from one Place to another, by which the other traverſed the 
Licence. Br. Treſpaſs, pl. 294. cites 1 E. 4.1. | 

6. Treſpaſs of taking his Feme and Goods, and ſaid, that the Fen 
pray'd him to put her upon the Horſe, and to carry her to Weftminſter, to [ut 
@ Divorce between her Baron and her, and he did ſo. Per Conisby, This i 
a good Plea. And per Fineux, to ſue a Divorce is Cauſe for Diſ- 
charge of Conſcience. And ad jornatur. Br. Treſpaſs, pl. 440. cites 20 
H. J. 2. 8 | 
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(L. 3.) In what Caſes it lies for intermeddling with the 
Feme. | 


Man may aid a Feme who falls upon the Ground by a Horſe; and 
ſo if ſhe be ſick; and the ſame if her Baron would murder ber; * 
Conisby. And the fame, per Rede, where the Feme would kill herſe 4 
And per Fineux, a Man may conduct a Feme in a Pilgrimage. Bt. Tret 
paſs, pl. 440. cites 20 H. J. 2. | 4 

* This is 2. Treſpaſs for carrying of his Feme, without the Aſſent of the Baron, 
miſprinted, L. 20 ſue a Divorce. Per Fineux, the Action does not lie, for it was lan 
3 ful for the Defendant to carry her; for it ſhall be intended, that there wal 
7. 4 cites * 12 Hf. 1. 37. . 

| 3 


1 


i 13. a. pl. 17. Cauſe of Divorce, Br. Trefj 


[ 


MMSE AL 2 


r 


Treſpaſs. 451 
IK And where the Feme is going to Market, it is lawful for another to See the 
«fer her to ride behind him upon his Horſe to Market; Per Fineux. Br. Note to pl. a 
Treſpaſa, pl. 2% ces H. 1. 3. WR | 

And if a Feme ſays, that ſhe is in Jeopardy of her Life by her + See. the 
Baron, and prays him to carry her to a Se of the Peace, to obtain a Note to pl. 2. 
Warrant of the Peace, he may lawfully do it; and a Man may lawtully 
ſue to have Judgment in the Law; Per Fineux, Br. 'Treſpaſs, pl. 207. 

[tes 14 12 . I, 37- ' | 1 \ 

7 5. And a Man may lawfully purſue t reverſe a Fudgment; per Fineux. S if a Feme 
Br. Treſpaſs, pl. 207. cites f 12 H. 1. 37. : - 8 
a Man to aid ber to reverſe the Outlacvry, it is lawful for him to aid her ; Per Fineux. Br, Treſpaſs, pl, 


205. cites F 12 Hf. 1. 37. 
+ See the Note to pl. 2. 


6. Where my Feme is out of her Way, it is not lawful for a Man to 
take her to his Houſe, ſhe was not in Danger of being loft in the Night, 
or of being drown'd with Mater; per Brudnell. Br. Treſpaſs, pl. 213. 
cites 21 H. J. 27. 


(L. 4) Ruare Hlium & Heredem rapuit &c. or other Sc * 
Injuries done to a Child. 2 


dian (X) 


HN Reſpaſs de Filio & Hærede querentis abqufto, & capto vi & ar- 8. P. per 
T mis. Skrene pray*d Judgment of the Writ; tor it is not faid . — Ibid, 
Cujus maritagium ad ipſum pertinet. Per Hanke, It is intended by the * AL an 
Law, that the Marriage belong'd to him; and adjornatur. But it ſeems, “ Br. Garde, 
that he ſhall ſay as Skrene ſaid, for otherwiſe it may be that the Father pl. 57. cites 


had __ him before the Taking. Nota. Br. 'Treſpaſs, pl. 101. cites 4 5 16 — 
12 11. 4. 16. Hank utter- 


| ly denied 
that the Writ ſhall be Cujus maritagium ad ipſum pettinet. And adjornatur. 


2. Treſpaſs againſt W. T. quare R. Filium ſuum & Hered* apud T. 

inyentum rapuit & abduxit. Velverton protęſtando, That he ſuch a Day 

deliver'd the Infant to his Father, pro Placito dicit, that it was * noiſed in * The other 

the Country that the Plaintiff was dead, and his Feme was dead in Editions are 

Fact; by which the Defendant, as Uncle and Prochein Amy of the ſaid R. Sed, yl 

came to Z. to ſee the ſaid R. and found the ſaid R. of the Age of one Tear, ill ſeem by the 

govern'd, and out of his Ward, by Negligence of his NY by which he Senſe to be 

ok him, as lawfully he might. Per p on, It a Man fees an Infant in miſprinted. 

the Street in Peril of Death, and takes him and delivers him to his Fa- | 

ther, this is no Tort. But per Newton, If a Man raviſhes my Son, and 

after re-delivers him, it does not excuſe the Rape; but the Caſes are 

not alike. And per Portington, It is not Iawful tor any to rake an In- 

tant out of the Cuſtody of a Nurſe to whom he was put by the Father. 

But Newton ſaid, That if an Infant is put to Nurſe, and i ſee him in 

Peril of a Dog, of of a Horſe, and I take and deliver him' to the Fa- 

ther, this.is no Tort, by which the Iſſue is good above, and therefore 

it ſtood ; quod nota. Br. Treſpals, pl. Tan zires 21 H. 6. 14 . 1 : 
3. Every Anceſtor, Male or Female, ſhall have Treſpaſs, or Writ of 1 
auiſhment of Ward, againſt every Stranger who, of his own Tort, ra- & C dite 

'Iſhes the Heir Apparent of any Perſon, be the Heir Male or Female ; and per Lords 

the Writ ſhall ſay, Cujus maritagium ad ipſum pertinet ; and it matters Commiſſion- 

"ct of what Age the Heir Apparent is in ſuch Caſe. 3 Rep. 38. b. Jes Son Caſe 

Hill. 34 Eliz. B. R. Ratclitf*s Caſe, Cites 32 E. z. Lad? Shai 


Lady Shaftſ- 
4. But — 


_—_—_— 


— 
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. But ſuch Action did not lie againſt Guardian in Chilvalry, but oni 
83 ; who might have ARtion 7 ſuch Lord, * ue 
Heir Apparent was ravith'd by him. Ibid. cites Litt. S. 114. and 18 E. 
5 25, 30 E. 3,1. 29 E. g. J. & . 3 

5. In Treſpaſs for thruſting one on his Son, an Infant, under the Age of 
Diſcretion, and breaking his Thigh-bone, whereby the Platntiff vas at great 
Labour and Charges in the Cure &c., Upon Not Guilry pleaded, the 
Plaintiff had a Verdi&, and Damages 51. Ir was moved in Arreſt of 
Judgment, becauſe the Plaintiff ſuſtain'd no Wrong, and he was no: 
compell'd ro expend any Money, or,procure his Son's Cure. Raymond 
J. thought the Action did not lie for the Father, it 20 being laid per 

uod Servitium amiſit, nor that the Child was leſs capable of procuring a 
8 with a Wife; but that the Child ſhould have brought the Ac. 
tion. But Mountague Ch. B. and Atkins clearly for the Plaintiff, and 
122 was given for him. Raym. 259. Paſch. 31 Car. 2. in the 

chequer. Hunt v. Wotton. 


— 


1 ———— 


(L. 5.) Threatuing the Plaintift's Tenants, ſo as they 
depart. And Pleading. 


we 


1 


But the Ac- x Treſpaſs Ouare tales & tantas minas Tenentibus ſuis impoſuit ita 
1 does not quod de Tenuris ſuis receſſerunt, the Plaintiff ought to declare their Te- 
lie but of the „res, and how much Land they held, and of what Value, by reaſon of 


nts at 
Will, ang the Recovery of Damages; per Cur. Br. Treſpaſs, pl. 144. Cites 21 
not of the HT. 6. 31. 
Tenants for 


Years, by all the Juſtices. The Reaſon ſeems to be inaſmuch as the one may depart at his Will, and 


the other not; ſo againſt the one lies Debt or Diſtreſs, and econtra againſt the other. Br. Treſpaſs, pl. 
144. Cites 21 H. 6. 31. 8 | 


2. In Treſpaſs of menacing his Tenants, per quod receſſerunt a Tene- 
mentis ſuis, it ſuffices to juftify the Menacing, without anſwering if they 
2 a Tenementis ſuis &c. Br. Faux Impriſonment, pl. 3. cices 35 
6. 54. 
* Aktion upon the Caſe Quare Servientes, or Tenentes ſuos Verberavit, | 
per quod a Servitio, or Tenuris ſuis receſſerunt, is a good Writ, without ſhe» 
ing the Names of the Servants or Tenants, where it is p/ura/ly. Contra it 
it were Servientem or 'Tenentem ſingularly ; Per Choke, Br. Brief, pl. 
375. cires 14 E. 4. J. | 
4. Treſpaſs of Menace of his Tenants at Will of Life and Member, ita 
quod receſſerunt de Tenuris ſuis of the Plaintiff, to rhe Damage of the 
laintiff 101. Yaxley ſaid, The Defendant was ſeiſed till by the Plaintiff 
diſſeiſed, who leaſed at Will; and the Defendant re-enter'd, and ſaid i 
the Tenants, That if they would not depart, that he would ſue them as tht 
Law wills, which is the ſame Menace &c. and to the Menace of Lile 
and Member, Not Guilty. And this Menace to ſue them, if they would 
not depart, 16 a good Plea; per tot. Cur. For he does not menace them ic 
ſue them for their Poſſeſſion, which they had before his Regreſs ; and there- 
fore this is in Nature of Menace; and to the Life and Member he pleads 
Not Guilty, and ſo the Plea is good in toto. Br. 'Treſpaſs, pl. 265. 
cites 9 H. J. 7, | | . 


(L. 6) Beating 
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(L. 6) Beating Servants. And taking them out of their 
Service. And Pleadings. 


H Reſpaſs of taking his Servant Vi & Armis; It was objeRted that 
be had not counted How the Servant was out of his Service; and yet 
well; It ſeems that this ſhall come in Evidence. Br. Treſpaſs, pl. 196. 
ces 39 E. 3. 35. 
7 2. 10 Treſpaſs of retaining his Servant who departed &c. the being in 
tbe Hervice of the Plainciif is nor traverſable, but the Retainer in Ser- 
vice. Br. Traverſe per &c. pl 319. cites 41 E. 3. 20. | 

3. Treſpaſs of his Servant and certain Sheep taken Vi & Armis ; the De- 
ſendant ſaid that he found him Vagrant and retain'd him. The Plainciff 
Jaid, that he retain'd him firſt by a Year, within which Term the Deten- 
dant procur'd him to depart, which he did, and the Detendant retain'd 
bim; and the Opinion of the Court was that the Replication is contrary 
to the Writ. And this is not Treſpaſs Vi & Armis; by Which the 
Plaintiff ſaid, that he procured him Priſt. Trem. ſaid, you ought to 
traverſe the Vagrancy, & non Allocatur, by which the Defendant main- 
tand his Bar abſque hoc, that he took him, and ſo to Iſſue. And per Thirn 
and Culpeper the Writ lies well. Contra Hank and Hill. Br. Treſpaſs, 

|. 92. cites 11 H. 4. 23. | | . 

4 Treſpaſs of taking a Servant retain d; the Defendant ſaid that before ie. our 
he was retaia'd with the Plaintiff he was retain'd with him, by which he pl. 4. cites 
found him Vagrant, and took him; and the Plaintiff” ſaid that he was not S. C 
firſt retain'd with the Defendant. And per Martin this is not good Plead- 
ing; for the Plaintiff thall ſay in his Replication, that ſuch a Day he 
was retain'd with him, before which Day he was not retain'd with the De- 
fendant. And Rolf. did fo. Quere of this Manner of Pleading. Br. If. 
ſues joines, pl. 2. cites 3 H. 6. 3r. 

5. Treſpaſs of Battery of his Servant, & quod Servitium Servientis ſui 
prædicti per magnum tempus amiſit. Vel verton pray d Judgment of the 
Writ; tor it ought to be per quod Servitium &c. and not & quod Servi- 
tum &c. Et non Allocatur, for 7 all one. Br. Treſpaſs, pl. 21. cites 
29 H. 6. 14. | 

b. Where a Man beats bim who ſerves me at Pleaſure, or an Infant F. N. B. 91. 
whoſe Covenant is void, yet I ſhall have an Action 12 the Caſe for (U) in the 
tor the Battery for the Loſs of my Service. And the ſame Law where N J 
[ retain a Man who is beat &c. And here it lies for the Maſter Ji 62 cires 11 l. 
Armis. Br. Action ſur le Caſe, pl. 35. cites “ 21 H. 6. 8. and 9. and the 4. 2. per. 
Regiſter 102, and 182. Hull accord. 


ingly, . 


* Br, Labourers, pl. 29. cites 8. C. In Treſpa's of beating his Servant, the Plaintiff need not to. 
Cunt of Retainer ; for if a Man ſerve me at his Pleaſure, and he is beaten by which I loſe his Service, 
Treſpaſs lies by me; quod nota. Br. Treſpaſs, pl. 157. cites 22 H. 6. 43. 

In Treſpaſs for beating his Servant, ir was held not neceſſary, that he be a hired Servant as the Sta- 
tute of 5 Eliz. declares &c. to have this Act ion; but if hired for any Time certain, it ſuffices; and note 
the Servant in this Caſc was only to help to load Corn, and was not entertain'd in the Plaintiff's Houſe, 

cent to his own Houſe every Night. And holden the Action not maintainable for beating ſuch a Scr- 
vant, Clayt. 133, 134- pl. 241. Summer Aſſiſes 1649. before Thorpe J. Linley v. Baxter. 

And Serjeant Widring:on ſaid, a Man may be ſaid a hired Servant within the Statute 5 Eliz, though 
the hiring be for leſs Time than a Year, Ibid. | | AS. 


\ 


7. In Treſpaſs of | Battery of his Servant, per quod Servitium ſuum In Treſpa's 
amilir &c. It is no Plea that Non amijit Servitium Servientis prædicki, for by oh Servant 


this the Battery is contets'd, and then the Law implies that the Maſter _— Plea 
. oO 
5 2 bn. g 18 | 
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het 2 ws is damnified. But is a good * Plea that he was not his Servant at the Tims 
oo Br. Traverſe per &c. pl. 378. cites 31 H. 6. 12. | 


vant at the N 
Time. Br. Treſpaſs, pl. 326. cites 12 E. 4. 7. —8. P. ibid. pl. 393. cites 5 H. 5. 3. per C 
* S. P. Treſpaſs, I 6 cites 34 H. 6. 28. 43. K * n 


*In Treſpas 8. The Maſter ſhall not have Treſpaſs of Battery of his Servant, if 
for breaking he does not ſay * Per quod Servititm Servientis ſui amiſit &c Contrary of 


= Clole,and Battery of Feme Covert or Villein, tor there the Baron and Lord ſhall have 
ating his N . . f 
Servant; Action. Per Frowike, Kingfmill, and Fiſher, Juſtices. Br. Treſpaſs, 
upon Not pl. 442. cites 20 H. J. 5. | 
guilty plead- 
ed, the Plaintiff had a Verdict, and the Jury aſſeſß'd intire Damages; and becauſe the Plaintiff had no 
Cauſe of Action for Battery of his Servant, he nc? having averr'd that ke loſt bis Service; it was ruled 
that the Plaintiff Nil capiat per Billam. 5 Rep 108 in Sir H. Conſtable's Caſe, cites it as adjudg's 
Mich. 14 & 15 Eliz. B. R. Pooly v. Osburn. S. C. cited 10 * 8 b. in James Osborne's Cie 
S. C. cited 2 Bulſt. 112. S. C. cited by Bridgman Ch. B. Trin. 12 Car. 2. Hard. 166. in 
Caſe of Rochel v. Stedle. | 


Bendl. 157 9. W. A. brought Treſpaſs againſt W. S. and others, and the Writ 
Pl. 217. S. C. was Quare Clauſum fregerunt & in Homines & Servientes ſuos inſultum fe- 
* ad cerunt &c. and counted that the Defendants in Homines & Servientes 
Writ was ſuos, viz. in Onoſdam W. A. filium Duerentis ac Urſulam Clerk & Wini. 
abated ; And frid Coppin Servientes ſuos inſultum tecerunt &c. It was found for the 
fays, that Plaintiff. And it was moved that the Declaration varies from the Writ, 
2 becauſe the Writ is in Homines &c. inſultum fecerunt, and the Decla- 
ſel with the ration is of one Man only, and the Writ was abated. Bendl. at the End 


— of Kelw. 211. b. pl. 30. Mich. 8 & 9 Eliz. Armſteed v. Steedman. 

— And. 13. | 

K. 28. S. C. accordingly, but as to the Declaration not mentioning Men, the Reporter ſays Qnzre of this 
eaſon ; for Homines is a Word which contains in it as well the Female as the Male, but what theſe 

Words Homines ſuos intend, and what ſhall be the Senſe thereof, Quære. ; 


Gilb. Hit, 10. Treſpaſs by Bill filed Hill. 18 Jac. that the Defendant 20 Fan. 
of C. B. 107 17 Fac. aſſaulted and wounded his Servant per quod Servitium amiſit per ma- 
= 2 num tempus ſcilicet a prædicto 20 Martii 17 ſupradiqo uſque. Marti tum 
Defeodant pro ſequent” perdidit; Upon nihil dicit, a Writ of Inquiry found Da- 
had Judg- mages 10 I. It was moved that the 20 March was a Miſpriſion, and 
ment, be- ſhould have been 20 Jan. till the x March. But the Court held it not 
838 good, nor aided by Intendment. And here the Loſs of the Service 1s 
Action be. the Point of the Action which ought to be certainly ſhe wid; for that 
ing for the only enables him to the Action; and if the Time be not expreſſed there. 
Loſs of the in, the Count is not good, and therefore the Scilicet and What comes al. 
— ter it is material; which being ill alleg'd, the Count is not good. 
ceſſitate Rez adjudg'd for the Defendant. Cro. J. 618. bis. pl. 8. Mich. 18 Ja. 
relative to B. R. Hanbury v. Ireland. ; o 

the Battery ; 

and the Plaintift having laid a different Month from the Battery, there is nothing in the Record to de- 
termine the Court to the 2oth of January, and to reje& the Word March as repugnant , and if the L 
of the Service ſtands on the Month of March, viz. 17 March following, it takes 3 Months of the Time 
elapſed, after the Time of the Action brought, for which the Jury was not authorized to g 


Damages. , 


11. Treſpaſs Quare} Vi & Armis J. S. being the Plaintiff's Servant 
cepit & abduxit at D. in Eſſex ; the Defendant pleaded that F. S. u. Va- 
grant inthe ſame County, and that not having Notice that he was andthe * 
Servant, be retain'd him &c. Hobart ſeem'd to think the Plea good, and 
Winch ſeem' d to agree; and by Hobart and Hutton, an Action for re- 
ceiving and entertaining a Servant may not be ſaid ro be Vi & Arms. 

Winch 51. Mich. 20 Jac, C. B. Anon. . 


12. No 


. - * 
= 


5 
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Treſpaſs. | 

12. No Action of Treſpaſs lies for the raking away a Man (a Negroe ) 

nerally. But there may be a ſpecial Action of Treſpaſs for taking his 

E per quod Servitium amiſit. Per Cur. And Judgment was given 
x"rdingly. 5 Mod. 191. Paſch. 6. W. 3. Chamberline v. Harvey. 


— —— — 


— 


- 


* . 


** 
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(VI) Treſpaſs. Who ſhall have the Action, ¶ In Reſpect 
of Special or General Property. | 


JE that has Goods to agiſt map maintain a Treſpaſs for tak- Br. Brief, yl. 
H ing of them. 48 E. 3. 20. b. 18 — 


I, 

Treſpaſs, pl. 67. cites S. C. and the Defendant ſaid, that the Beaſts were the P of I N. who 
. a — and had Deliverance; the Plaintiff replied that J. N. agiſted a him before the 
king. It was objected that the Writ ſhould be in Cuftodia veſtra exiſtent*. but it was anſwer'd that 
there is no ſuch Vrit in Chancery, tho* the Writ of Execution ſhall be fo, and that in this Caſe nvei- 
ther the one or the other may have the Writ ; but per Perſey, when the one recovers, the Action of 
the other is gone; and afterwards Iſſue was join'd whether they were apiſted to the Plaintiff or not. 


2. He who has Beafts for a Year to feed his Land, may have Gene- 
ral OT RE a Stranger, if he takes them within the Bear. 
4. 24. b. | . 
* he ſhall habe Treſpaſs againſt the Leſſor himſelf, if he takes He that has 
them within the Year, Contra. 11 H. 4. 23. b. a Special Pro- 


. f th 
Goods at a certain Time, ſhall have a General Action of Treſpaſs againſt him that has the Pow. 
jerty ; and upon the Evidence Damages ſhall be mitigated. 13 Rep. 69. in Caſe of Eeydon v. Smith, 
cles 21 H. 7. 14. | 


4. So againſt his Alienee. Contra 11 h. 


The geiler ö the Goods may have Frei ls for the takin 1.4" 
r oa 
hem. 48 E. - 20. b. * P oy 8 Notes there. 


6. Ik the Lord ſeiſes the Goods of his Villein, and leaves them in his 
Poſſeſhon to his Uſe, and after the Goods are taken out of his Poſſeſſion, 
ie ſhall not have Treſpaſs, becauſe they are the Goods of the Lord. 
11), 4. 1. b. (It ſeeins becaule he is not chargeable over.) 


* Bailee of Goods to keep, ſhall have Treſpaſs againſt Ken & 
ho takes them out of his Polleſſion. 14 Þ. 4. 28. b. 3 14 K. 


Clearly the Bailee, or he that has a ſpecial Property, ſhall have a general Action of Tre ll bw 
Tranger, and ſhall recover all in Damages, becauſe he is chargeable over, 13 Rep. 69 cites 21 
„14 b. Ng : | ; 


. Tf a Man takes my Servant out of my Service with my Goods, 
| ay lies of Goods carried away, and Servant taken. 14 Þ. 
32. U. "ID 2 | 
9. Where a Thing certain is deviſed, and a Stranger takes it, the De- 
biſee ſhall have Treſpaſs 1 the Livery of the Executors. But contra of 4 
bing 1 1 as a 3d Part of the Goods & c. Br. Treſpaſs, pl. 25. 
HR RT Ine "$161 
to. If 2 Exeentdfs are, and the one has the Goods, and æ Treſpaſſor takes 
bem, and the Executor from whom they were taken dies, the other Kxecnttor | 
ball have Treſpaſs ; tor the Poſſeſſion of the one Executor is the Poſſeſſion 
it both. Br. Trefpaſs; pl. 346: cites 20 E. 4. 18. Per Tremail Juftice, . 
11. It I bail Goods to a Man who gives or 455 them to a Stranger, and tde 
ranger takes them without Delivery, I ſhall have Treſpaſs; tor by the 
iſt or Sale the Property is not a bang d, but by the Tating; but if the Bailee 
livers them to the Stranger, I ſhall not have Treſpaſs; Per Fineux ane 


© 'Tremail 
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and found for the Plaimiff ;, and the Tenant alleg d in Arreſt of Judement, inaſmuch as the Tenant at If ill 


— * N . 
»y *. 2 _ 
S — 


- * * ik in - 4 


Rr 2” 


- 7. 


— __Y 
* — — 
= 


450 
Tremail Juſtices. Br. Treſpaſs, pl. 216. cires 21 H. 3. 39. but Reg, 
contra. Ibid. $5 | wy 
12, And if an Infant gives or ſells the Goods, and delivers th 
does not lie. Contrary if the other rakes them by the Gift ay alert 
out Delivery ; Per Fineux and Tremail Juſtices. Br. Treſpaſs pl. 216 
1 cites 21 H. 5. 39. | BET” 
wt where a 13. A Servant who is commanded to carry Goods to ſuch a P. 
Servatt'® have an Action ot Treſpaſs or Appeal. 13 Rep. 69. l Caſe of I — 
only intruſted . Veydon 
wy, e v. Smith, cites 1 H. 6. 4. 7 H. 4 15. 19 H. 6. 34. 11H, 6. 28. 
e has nei- | 


ther general nor ſpecial Property in them, and he ſhall have no Action bf Trefpaſs, if 
away ; Per Anderton. Goldsb. 72. pl. 18. Mich. 29 & 50 Eliz. Ploſſe's Caſe. Fats, f they are tae 


14. A. in London gives Goods to me which are in York, and before 
1 3 7 175 a Treſpaſs to 8 I thall have Treſpaſs, becauſe 
roperty draws Poſſeſfion in perſonal Things; Per Doderidge ]. 
in Ef of Hodios v. ade 80 ee 
15. Maſter of a Ship may have Caſe or Treſpaſs for Seiſing and Detain- 
ing the Ship, and declare on his Poſſeſſion, and recover for his particu- 
lar Loſs; Per Holt. 1 Salk. 11. pl. 4. Paſch. 12 W. z. B. R. Pitts v. 
Gaince &c. | 


(N) Treſpaſs. What Perſon, in reſpect of Eflate, ſball 
have the Action. 


He ſhall 1. 2 at Sufferance ſhall maintain Action of Treſpaſs agiai 


n+ Sep Stranger. Contta 9 . 6. 43. b. Admitted. | 
reſpect of his Poſſeſſion. 13 Rep 69. Per Cur. in Caſe of Ney on v. Smith, cites 30 H.6. Treſpſ 
10. [Bur the Senſe ſeems not right there] and Fitzh, Tit. Treſpaſs, pl. 10. which cites & C 
ſays he cannot have the Action, becauie he cannot intitle himſelf to the Land by ſuch Sufferance ; for 
he cannot make Ltiive. 


Fitzh. Tit. 2. If Tenant at Will be ouſted by a Stranger, he may maintam a 
Treſpals, pl. Treſpaſs againſt him. 18 B. 6. 1. Contra 11 Þ. 4. vw. Dubit.tur, 


10. Cites | 

Trin. 30 H. 21 E. 3. 34 | 
6. that he 5 

may. 13 Rep 69. Per Cur. in Caſe of Repydon v. Smith, 21 H. 7. 15. and 11 H. 4 23. That 
he may have ſuch Action. ] 

Treſpaſsin B. R. of a Cloſe broken, and Graſs ſpoil'd, Tranſgreſhon'” prædict. continnand by 8 Tears. The 
Defendant pleaded his Franktenement , the Plaintiff ſaid that before that the Defendant any Thing had, J. 
was thereof ſeiſed in Fee, and leaſed to for Term of Life, and A. leaſed to H. all bis Eſtate, and H. 
leaſed to the Plaintiff at his Will, by which he <vas poſſeſs'd till the Defendant ouſted kim, and diſſeiſed H. and 
did the Treſpaſs, upon <vbom the Plaintiff re-enter'd, claiming his Eſtate, and brought the Afion of Treſpoſs, 
and averr d the Life of H. The Defendant maintained the Bar, and traters'd the Diſeeiſn, and ſo to Iſſue, 


who is ouſted cannot re-enter, for by the Diſſeiſin the Fill of the Leſſor is determined, and the Leſſee cannd 
have any Action to recover his Intereſt ; for he cannot have Aſſiſe, nor EjxRione firmæ, becauſe bis Eſte 
is not certain, and alſo he has not averr'd the Life of H. his Leſſor, and yet the Plaintiff recovercd by 
Award. And ſo it ſeems that Tenanr at Will, who is ouſted by Diſſeiſin, may bave Diſſeiſin without Gr- 
mandment of bis Leſſor, and that the Life of H. ſhall be intended without Averment, and if H. be dead, 
then the Plainrift is an Occupant. But by the Reporter the Life of H. ought ro be averr'd, bur Dubt- 
tavit after. And ſee that this Action was not only for the firſt Entry, but for the Continuance of the 
Too aner the Entry; for it is Tranſgreſhon' prædict. — , by 8 Years. Br. Treſpaſs, pl. 22 
cites 38 H. 6. 27. a ä * | 

So if Leſſee at Will be ouſted, and the Eftate of his Leſſer determines by his Death, now the Leſſee 
ſhall have Treſpaſs with a Continuando without egreſs; for when he may not enter, the Law ſu] lies 
it, and the mean Profits and Emblements belong to him; Per Gawdy J.  Goldsb. 145. pl. 60, Hill. 
Eliz. cites 38 H. 6. | 1 11 3 l 


* | 


Leſe 


Tile. Sid. 347. pl. 13. Mich. 19 Car. 2. B. R. in Caſe o 


Treſpaſs. 
— —— — — — 5 = p 
Leſſee at Will may have Treſpaſs againſt W: rono-doers but not againſt 

f Geary v. Barecro 


It a Man ſubverts the Land in Leaſe at Will, the Leſſee m Br. Tteſpaſs, 
jave a Trelipaſs againſt him, and ſhall have Damages tor the Profiee pl. 331. cites 
and the Lelſor may have other Treſpaſs, and ſhall recover Damages 
for Deſtruction ot the Land. 19 P. 6. 45. 

4 It Trees are cut upon the Land of Tenant at Will by the Cuſtom, Br. Treſpak, 
he ma have Action of Treſpaſs. 2 D. 4. 12. And the 80 3. cites 
Lord alſo other Treſpaſs. ö — 


Br. Tenant 


| 4M | per Copy, pl. 
i cites S. C. and he ſhall recover his Damages by Judgment, tho“ the Franktenement be another's. , 


. The ſame Law is of a Leſſee for Years. 2 H. 4. 12. 
6. Letlee for Years ſhall have Treſpaſs for Treſpaſs dane upon the 


Land. 18 O. 6. 1. 21 E. 3. 34. | 
1. Tf a Man bears my Servant, I ſhall have Treſpaſs, and the Ser- RAI. 


rant another Trel 8 Diverſis Re ibus. 1 „ 6. 45. Fol. 552. 
lpals, (pect 9D. 6. 45 1 
Br. Treſpaſs, pl. 131. cites 8. C. 


8. Tf Baron leaſes for Years the Land of the Feme, and after Feme 
dies, the Heir of the Feme ſhal mot have Treſpaſs againſt the Leſſee 
belore Entry. (For the Leſſee is Tenant at Suiferance.) 9 Þ. 6. 43. 

9. A Commoner ſhall not have Action of Treſpaſs of Graſs trodden Nor Treſ- 
nd ſpoil'd, becauſe tho he has Common there, yet the Graſs is not p35 Wore 
his. 22 All. 48. Curta. it; Per 

| | DoderidgeT. 
: Bulſt. 88. in Caſe of Mhittier v. Stockman, cites 12 H. 8. 2. in Simon de Harecourt's Caſe. —arg. 
Cro. E. 421, in Caſe of Melden v. Bridgwater, cites 14 H. 8. 

But the Commoner may „ and avew for Damage feaſant. Br. Treſpaſs, pl. 174. cites 15 H. ;. 
13. and herewith agrees 24 E. 3. Ibid. 8 

If Beaſts are taker in a Common, or other Land which does not belong to the Ocuner of the Beaſts, yet he 
ſhall have Treſpaſs Vi & Armis, but not Quare Clauſum fregit. Br. Treſpaſs, pl. 421. cites 3 M. i. 


to. Where the King has the Profits of any Land by Reaſon of Outlawry 
in Action Perſonal, and Damage is done in going over the Graſs or Corn, 
te ſhall have Action of Treſpaſs ; for he has an Intereſt in the Land, and 
jet he has not the Land itſelf. Br. Treſpaſs, pl. 172. cites 15 H. J. 2. 

11. Guardian in Knight Service, who has Cuſtodiam Terre, ſhall have 
Treſpaſs of cutting down the Trees of the Heir that has the Inheritance. 

13 Rep. 69. Per Car. in Caſe of Heydon v. Smith, cires 2 H. 4. 12. 

12, Treſpaſs Vi & Armis does nor lie for Locking or Breaking a Seat in 2 Roll. Rep. 
the Chancel, in which the Plaintiff claims no Intereſt, but only Sedere 8 S. C. 
here; but otherwiſe if he conveys to himſelt therein; By the Opinion d-. F. 

Ot all, Palm. 46. Mich. 17 Jac. B. R. Dawtrie v. Dee. 

13. It has been much doubted whether a Bargainee before AF ual Entry 
can maintain an Action of Treſpaſs. Arg. Vent. 361. Hill. 33 & 34 Car. 
2. B. R. in the Caſe of Perry v. Bowes. | 

14. Treſpaſs is founded only on the Poſſeſſion ; ſo that he in Reverſion 
ſhall not have Treſpaſs againſt a Stranger for drowning the Land and rot- 
ung the Trees. 3 Lev. 209. Hill. 36 & 37 Car. 2. and 1 Jac. 2. C. B. 

Biddlestord v. Onflow. | 

15. If a Perſon preach in a Pariſh Church without Leave of the Parſon, 

he is a Treſpaſſer; Per Holt Ch. J. 12 Mod. 420. Mich. 12 W. 3. 


R. Anon. 6 


1 1 (O) Treſpaks, 
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Treſpaſs. 


e , (0) Treſpaſs. Again 20how it Lies. In what Ca 
Sheriff (B, 4 againſt Her: , or other Officer of a Court, es 


Br. Ofice 1- IF a Bailiff of a Court upon Summons to him directed. attac 
and Officer, | the Party by the Goods of another Man reps fe por 


pls. cies Him; for he ought to take Conuſance of the Goods of the Party, i; 


9. 4 91: „ | "4: ge 
Br Treſpaſs 2. So if he attaches the Servant by the Goods of his Maſtet. 11 5 
pl. 99. 8. 4. 90. b. 91. b. adjudged, being in Poſſeſſion of the Servant. 13 9.4 


fires 11 2. b. adjudged Same Cale. 


Br. Office I I 

3. The ſame Law, if a Sheriff upon an Execution takes the 
eines” a Stranger. 11. . 90. b. aa 
S. C. | 


#* 


4. But if he attaches the Defendant by the Goods of another Man be- | 
ing in 3 Poſſeſſion, it is Jultifiable, 11 P. 4. 90. b. for he is charge 
able over. | 1 

Br. Office & 5. It the Shcriff takes one Man for an oth er F alle 

Officer, pl lies againſt him, 11 Þ. 4 91. > Impriſonment 


Br. _ & [5 It the Sheriff, upon 12 3585 J. N the Beaſts 
er, i of a Stranger, upon ſhewing of J. D. the Owner of the Beaſts may 
Tire have Action of Treſpals againſt him. 14 Þ. 4. 25: 
ke Noti | 
W Beaſts are the ſame, on Pain of rendring Damages. Br. Notice, pl. 23. cites 14 H. 4. 2 


Pay Te 7. If the Sen K dhe 4 Rao of Beaſts impounded in 
ton, another Man's Soil, tf the Place be incloſed, and has a Gate in 
4 ces the ſame Inclolurk, he cannot break the Fre. and enter . 

where he K 00 enter by 1 Gate. 20 P. 6. 28. | 

8. Bur if the Owner hinders him, fo that he cannot go by the 
Gate tor tear of Death, he may break the Inclolure, — enter thre 
20 I), 6. 28. 

9. Ik the Sheriff makes a Warrant to the Baily of a Franchiſe, t0 
_—_ 33 GA 2 he miſtakes the Goods, 
and take dodg of a n Ballies are Trelpaſlors 
and not the Sheriff, M. 7. Ja. Per Cake. | 
Sheriff made 10. If a Man be arreited by the Bailies of the Sheriff, and there: 
a 3 upon he ſhe ws to them a Superſedeas ti diſcharge him, and che Bailies 
lig; 3 retuſe it, and detain him after in Priſon, he ſhail have Falſe Jmpriſon- 
Ca. Sa. Af, ment againſt the Bailies, and not againft the Sheriff, Trin. 17 


terwards a Ta. B. Per Curiam. | 

Stperſedeas s 

was deliver'd to the Sheriff, unknown to the Bailiff, who takes the Party, lets him eſcape, and after 29 
Days retakes him. Falſe Impriſonment lies; for * Time by Intendment to have Notice from his 
Maſter, he ought at his Peril to take Notice of the Superſedeas. Cro. E. 918. pl. 10. Hill. 45 Elin. 
Mo. 677. pl. 921. ſays, that the Bailiffs had. Notice. 


B. R. Prince v. Allington. 


11. If Execution be executed upon Goods by Force of a Judgment, and 
after the Fudgment is vacated, yer neither the Sheriff or his Afliſtants 
ſhall be punith'd by Treſpaſs ; tho the contrary was adjudg'd in the 
Caſe of Turner v. Felgate. 2 Sid. 125. But rk fo was after- 
wards diſallow'd. See 1 Sid. 272. in Caſe of Bally v Bunning, ad 
Lev. 95. where the Caſe of Turner v. Felgate is cired by Twiſden and 
Windham J. who ſaid they remember'd it to be adjudg'd. 

(P) Treſpals. 


4 Treſpaſs. 


(P) Tre {paſs and Falſe Impriſonment. Apainſt whom, 
as aiding, or Afliſtant to Officers. 


Ia can ſues a Plaint in a Court, and upon the Attachment the NALY) 
* Bailiff takes the Goods of a Stranger, without the Shewing or Fol 553. 


procurement of the Plaintiff, Treſpaſs docs not lie againſt him; tor g N 


je is no Party to the Tort, 11 V. 4. 91. 13D. 4 2. | liff is a 

yy ſo doing Br. Office and Officer, pl. 8. cites & C.-——Br. Treſpaſi, pl. 99. cites 8. C. — — 
2. The ſame Law it is, where one Man is taken for another by the Br_Office & 

Sheriff ut ſupra. 11 H. 4. 91. b. Falſe Impriſonment does not lie. Offices, pl. 

13 I), 4. 2. b. | : * bar 


Br. Treſpaſs, pl. 99. cites S8. C. accordingly.— C. brought Falſe Impriſonment againſt L. who ju ſti- 
fed, becauſe he had a Warrant to arreſt J. D. and be demanded of C. chat his Name chat, and he anſeuer d 
that his Name was J. D. by which he arreſted him. And the Plaintiff demurr'd, and it was adjudg'd 
fo the Plaintiff, becauſe the Defendant ought at his Peril to have taken Notice of the Party. Mo. 457. 
pl. 629. Trin. 38 Eliz. Rot. 495. Coote v. Lighworth. T. | | y 

o where Commiſſion of Rebellion iflued againſt Thurbane, but one Green appear d before the Commiſſioners, and 
firm d bimſelf to be the. Perſon; whereupon they apprehended him by Virtue of their Commiſſion, and in 
rcliſting he ſnatch'd the Commiſſion from them, and tore it in Pieces. Upon an Affidavit of this Mat- 
ter, an Attachment was pray'd againſt Green. Hale Ch. Baron, ſaid, If a wrong Man be taken, tho' he 
firm himſelf to be the Perſon againſt whom the Commiſhon was awarded, yet that will not excuſe the 
Commiſſioners from Falſe Imprifonment, becauſe they had no Warrant to take him. But an Attach- 
ment was granted, Niſi &c. Hard. 323. pl. 2. Paſch. 15 Car. 2. in the Exchequer, Thurbane's 
Caſe. | 


z. But otherwiſe ft is if he procures the Bailiff to take thoſe Goods, Br. Office & 
or e ws them to him. 11 0. 4. 9. Officer, pl. 


| 8. cites 11 H. 
4 90. and ſays, that in ſuch Caſe both are Treſpaſſors. [And the (9) here ſeems miſprinted for (90)]— 
Br. Treſpaſs, pl. 99. cites S. C. accordingly. Ny 


4. So it is if he procures the Sheriff to take one Man for another, or Br. Treſpaſs, 
ſhews him to him. 11 0. 4- 91. 13 H. 4. 2. b. 11 ma 
that they are both Treſpaſſors.— Br. Office & Officer, pl. 8. cites S. C. accordingly. ' 


5. So in d Replevin, if the Plaintiff hows the Beaſts of a Stranger See 2 pl. 
for his own Lealts, and the Sheriff takes them, Treſpaſs lies Br. Ness 
againſt the laintitf. 14 ID. 4. 25. * 2 — cites 

» W—1iDdl 


pl. 99. cites 11 H. 4. 90. that both are Treſpaſſors.— Br. Officer & Officer, pl. 8. cites S. C. accordingly. 


' 


6. The Plaintiff in a Replevin map juſttfp the Entry into the Cloſe Br. Treſpafs, 
of . We to ſhew the Beaſts to the Sheriff to make Deli⸗ Fe” 28 
berance. 3 D. 6. 37. b. 8 . P 3 A EIA 

7. Treſpaſs againſt Baron and Feme of taking of a Horſe, it was ſaid for 
the Baron that he brought Plaint in the Court of C. againſt the Plaintiff, 
and the Bailiff attach'd the Horſe, and he tame in Al of the Bailiff ; and 
lor the Feme *twas ſaid that ſhe came in Aid of the Bailiff ; and held a good 
Plea for the Feme as well as for the Baron, by which the Plaintiff ſaid 
that they took De ſon. tort Demeſne, abſque tali Cauſa; and rhe others 
e contra. Br. De ſon tort, &c. pl. 4. cites 41 E. 3. 29. 9 | 

8. Treſpaſs; the Defendanr juſtified 2% Im riſonment by Virtus of a Pre- If the Sheri 
cept to arreſt the Plaintiff, which he did, and the other Defendant came 276 4 


Man, ano- 


in Aid of him ; Quod Nota, the coming in Aid of an Officer is a * ther may 
| ea 


— —_—_ -- 
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jolly. a, 1 Plea by a Stranger to the Precept. Br. Treſpaſs, pl. 133. cites 19 H. 6. 


of him with- 43 56. | 
out Precept. Br. Faux Impriſonment, pl. 23. cites 8 E 4. 14. 


—ͤ—— —- - — — — — — ü — 


(Q) Treſpaſs. lo ſhall be faid the Treſpaſyr 


But where a 1. I F my Servant without my Notice puts my Beaſts in another's Land 
— 5 wa my Servant is the Treſpaſſor, and not J. becauſe by the vo 
into his lliritary putting ot the Beaſts there without my Aſlent, he gaing a 
Maſter's ſpecial Property for the Time; and ſo to this Purpolſe they are hi; 
— — Beaſts. 12 DD. 7 Rell. 3. b. oy 
and t 
eſcape ſack the Land of another next adjoining for Want of Fences, which the other oupht to make, the 
Maſter only is to be charg'd as Treſpaſſor, and not the Servant. But where the Servants put in his 
Maſter's Beaſts into another's Land, and juſtihes for Common of his Maſter, which is a Confeſſion of his 
utting them into another's Soil, there the Servant is the Treſpaſſor. Br. Treſpaſs, pl. 1 55. cites 22 
.6 36. | 


ov 


2. Bur jt ſeems, if my Wife puts mp Beaſts into another's Land, 
J myſelf am Treſpaſſor, becauſe the-Feme cannot gain a Property 
from me. Contra 12 H. 7. Kelloway 3. b. 
3. It ſeveral come, and the one does the Treſpaſs, and the others do nothing 
but come in Aid, yet all are principal Tre 383 and ſhall render Da- 
M and ſhall be impriſoned; Nota. Br. Treſpaſs, pl. 232. cites 22 
Afl. 43. 
Br. Ejctione 4. If a Man enters into Land as Diſſeiſor or Treſpaſſor to my Uſe, and [ 
&c. pl. 83. agree to it, As by taking of Profits after, or by granting of it over &c. I am 
cites S. C. by this principal Treſpalſor, and Action lies againſt me leaving out the 
other, and there the Plaintiff ſhall recover; Quod nota. Br. Treſpaſs, 
pl. 256. cites 38Ail.g. _ 
S. P. As in 5. He who commands a Treſpaſs to be done, or agrees to a Treſpaſs, Entry 
Ejectment Sc. done to his Uſe by any without his Command, is principal Treſpaſſor, 
of Ward . * 5 1 
te for in Treſpaſs there is not any Acceſſary. Br. Treſpaſs, pl. 1 13. cites 
againſt the Pals, p 
fle W-.. 38 E. 3. 18. ; 
who ſaid 
that be did not eject; and it cvas found by Niſi Prius, that J. who was Bailiff of the Biſbop, ſeiſed to the Uſe 
the Biſhop, and the Biſbop manured the Land, and tcok the Profits, and alien'd the Ward over, and ſo agriei, 
but knew not whether J. ejected by Commandment of the Biſbop ; and the Biſhop was condemned, and the 
Plaintiff recovered. ' Br. Ejectione &c. pl. 5. cites S. C. | | 


S. P. So where a Servant takes a Sheep for an Amercement, and the Maſter agrees, he is equally 
liable to an Action of Treſpaſs as the Servant. Clayr. 5. Farrer v. Eaſtwood. x 


6. Hue and Cry is a good Cauſe to take a Man upon Suſpicion of Fe- 
lony, and if it be made without Cauſe he who made it ſhall be puniſbeu, and 
not the other who arreſted the Man. Br. Treſpaſs, pl. 213. cites 21 
H. 7. 27. : | 
A. brought an Action of Treſpaſs againſt B. Pedibus ambulando 
the Defendanr pleads this ſpecial Plea in ſuſtification, viz. That he was 
carried upon the Land of the Plaintiff by Force and Violence of others, 4nd 
was not there voluntarily, which is the ſame Treſpaſs for which the Plain- 
tiff brings his Action. The Plaintiff demurs to this Plea ; in this Caſe 
Roll J. ſaid, that it is the Treſpaſs of the Party that carried the Defendant 
upon the Land, and not the Treſpaſs of the Defendant ; As he thardrives 
my Cattle into another Man's Land is the Treſpaſſor againſt him, and 
— I who am Owner of the Cattle. Styl. 65. Mich. 23 Car. Smith! 
one. 


(R) Treſpaſs 


eg Treſpaks. 


, 


(x) Treſpaſs. Againſt whom it lies. 


; Aron may have Treſpaſs againſt a Feme and others for Raviſh- Fitzh. Tir. 
B ment of his Feme ; far ſhe may be aſſenting. 43 E. 3. 23. AQtion fur 

| 12, cites 8. C.———lbid. pl. 22. cites 44 AM. 13. in the ſame Words with pl. 12. and cites 44 Al 

C but it is a Miſtake ; for that it is quite a different Point. 

z 


2. He that has a hei Property of the Goods at a certain Time, ſhall 
have a general Action ot Treſpaſs againſt him that has the general Pro- 
perty, and upon the Evidence Damages thall be mitigated. 13 Rep. 69. 

Per Cur. in the Caſe of Heydon v. Smith, cices 21 H. J. 14. b. 

z. Treſpaſs lies againſt a Servant who is intruſted with his Maſter's Le. 87, pl. 
Goods, it he takes them away; and it he imbezzles them it is Felony 1 = 
Per Anderſon, Goldsb. 12. pl. 18. Mich. 29 & 30 Eliz. Bloſſe's Caſe: Glolle v. 
and the Court were clear of Opinion, that Treſpaſs Vi & Armis lies againſt ſuch eee 
52, 8. C. — See Maſter and Servant (M. 2) pl. 3. a 


4 There is a Difference between an Intereſt and Authority; for if a Man 
has Authority to do a Thing in general, an Action of Treſpaſs lies; but 
where a Man has an Intereſt during ſuch Time, his M:sfeaſance ſhall not 
be punith'd by a general Writ ot Treipaſs. But in Caſe of a Tenant at 
Will, it he cuts down the Trees, or pulls down the Houſes, a general 
Action of Treſpaſs lies; tor thereby his Intereſt is determined, and he is 
become a Stranger; tor that he voluntarily had done ſuch an Act which 
could not be done by his Intereſt, and determines his Will; Per Popham 
Ch. J. and Judgment accordingly. Cro. E. 784. pl. 22. Mich. 42 and 
43 Eliz. C. B. in Caſe of the Counteſs of Salop v. Crompton, 


(R. 2) Againſt whom. Commander, or Servant, or both. pr 
. | (VU) pl. 


L. L a Man commands another to do a Treſpaſs, and he does it, and dies, 8 P. That 
Action lies againſt the Commander tor the Treſpaſs, and he might it lies 

have join'd both in one and the ſame Writ of Treſpaſs. Br. Treſpaſs, pl. ., a0 <Aing 

148. cites 21 H. 6. 39. * 


Mombray. 
Br. Bille, pl. 20. cites 3 Aſſ. 14. 


2. If I command my Servant to diſtrain for me, which he does, and Pu if I 
brings to me the Diltreſs, and I work or. occupy it, Treſpals lies againſt Commend 


| hi di- 
me, but nor againſt the Servant. Br. Treſpaſs, pl. 211. cites 21 H. J. 22. ras aa 


be diſtrains a 
Horſe, and vides upon it, Treſpaſs lies againſt him, and not againſt me; for Treſpaſs does not lie againſt 


_ who = only a lawful Act, but againſt him who does unlawfully, or treſpaſſes. Br. Treſpaſs, pl. 211. 
$21 H. 7. 22, | 


6 B (R. 3) 


462 "Treſpaſs. 


(R. 3) Againſt whom. After Treſpaſſors. 


S.P. And 1. IF a Man takes my Horſe with Force, and gives it to S. or if S. tales it 


Land 1 Wi | 
8 - Ho . from him with Force, in this Caſe 1 ſhall not have Treſpaſs againſt 


Appeal a- the 2d Offender; tor the iſt Offender had gain'd Property by the Ton; 


gainſt a ſe- Per Brian J. and his Companions. Br. Treſpaſs, pl. 358. cites 2; 
cond Felon, E. 4. 74. 
as appears 


elſe where; for a Felon does not claim Property as a Treſpaſſor does; Quod Nota. Br. Treſpaſs, pl, 
256. cites 38 Aſſ. 9. | 


see (T) (R. 4) Againſt whom. Diſſeiſor or his Feoffee & 
Perſ ons in by Title. 


1. IN Treſpaſs, the Defendant j aſtiſied, becauſe the Prince ſeiſed the Bui 
and Land of the Plaintiff, as Guardian by Chivalry, and granted i 
the Defendant, by which he entered and did the Treſpaſs ; and the Plaintif 
ſaid that his Father held of the Prince in Socage, Priſt, and ſo De fon ton 
Demeſne &c. And per Cur. Becauſe the Plaintiff acknowledges the hold- 
ing of the Prince in Socage, therefore if he ſeiſed, as Guardian, an 
granted to the Defendant who did the Treſpaſs, Action of Treſpaſs dos 
not lie againſt the Grantee, by which he ought to anſwer to the Grant 
made to the Detendant; quod nota. Therefore it ſeems that without 
Regreſs Treſpaſs does not lie no more than againſt Feoffee of Diſſeiſot 
Br. Treſpaſs, pl. 46. cites 44 E. 3. 18. 
S. P. ibid. 2. If a Man dliſſeiſes me, and makes a Feoffment, and I re-enter, I ſul 
Pl 436: cites not have Treſpaſs againſt the Feoffee ; for he is in by Title, and no Tri- 
by 211 the” paſſor to me, by the beſt Opinion. Br. Treſpaſs, pl. 35. cites 34 U 
Juſtices, ex- 6. 30. 
cept Wood 
and Vaviſor. Where Diſſeiſor makes a Feeffment, and ſo over, the Diſſeiſee ſhall have Treſpaſs again 
the 2oth Feoffee if he re-enters; per Forſcu & Danby ; quod Littleton & Spilman, omnino negave- 
runt ; and that Treſpaſs lies againſt the Diſſeiſor only, and againſt no Feoffee, but the Diſſeiſee hill 
recover for all the Time; quod Pole conceſſit. For before the Statute of Glouceſter, Damages were no 


iven in Aſſiſe, but againſt the Diſſeiſor only, and not againſt the Tenant. Br. Treſpaſs, pl. 202. cites 3] 
6. 35. 


3. So of the ſecond Deer, by ſome. Quere inde, for he is in bf 
Tort. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 
But where Diſſeiſor commands his Servant to do an Act upon the Land, 
* I re-enter, Treſpaſs lies againſt the Servant, by the beſt Opinion. 
Quere. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 
5. If the Diſſeiſee enters upon the Feoffee or Leſſee of the Diſſeiſor, he 
ſhall not have an Action of the Treſpaſs for the ſame Treſpaſs again 
the Feoffee or Leſſee, becauſe they come in by Title. And at Common 
Law, before the Statute of Glouceſter, no Damages for mean Occupr 
tion againſt the Feoffee or Leſſee; by all the Juſtices. Her. 66. Hill. 
Car. C. B. Symons v. Symons. 


(S) 'Treſpal 


Tre paſs. 


mm 


s) Treſpaſs. What ſhall be ſaffciem Poſeſſor to 
maintain the Action. [Of Land.] 


. A Man who has a Franktenement in Law, if he has not the 
actual JPofſeſſion, cannot have Action of Treſpaſs. 
2. As the Heir ſhall not have Treſpaſs againſt che Abaror, before he 
has enter'd. 19 I), 6. 28. b. I 2 
z. Ik a Man ve diſſeiſed, he may have a Writ of Treſpaſs for the 
Cceſpaſs done in the Difſeiſin, wichour Re- entry; for he himſelf was 
ſciſed at the Time of the Diſleiſin, which is ſufficient Poſſeſſion to 
maintain the Action. 19 D. 6. 28. b. All agreed. | 
4 Bur if a Wan be difleiſed, he ſhall nor have Writ of Treſpaſs 
for any Treſpaſs done by the Diſſeiſor before Re- entry, becauſe then 
the 2 was in the Oiſſeiſor, and not in the ODiſſeilee. 
19 Y. 6. 28. U. | 3 2 
by So he cannot have Treſpaſs againſt any Stranger for any Treſ We) 
paſs done by him after the Diſleiſin without Re-entry, becauſe he had Fol. 554. 
not any Poſleſſion at the Time. 19 h. 6. 28. b. . 
6. It a Man dies inteftate, and the Biſhop ſequeſters the Goods, and F. N. Br. Ordi- 
difturbs him, the Ordinary thall have Treſpaſs by reaſon of his Poſſeſſion. nary, pl. 5. 
Br. Treſpaſs, pl. 83. cites 7 H. 4. 18. | cites 8. C 
7. But where he ſequeſters by Office or Contumacy, there he has no Poſ- S. P. that 
ſeſſion, and there he ſhall not have Treſpaſs. Note, the Diverſity. Br. — 29208 
Treſpaſs, pl. 83. cites ) H. 4. 18, vio 
| wy | this ſhall go 
to the Spiritual Court; for the Ordinary; by the Poſſeſſion as above, ſhall have Treſpaſs ; but he ſhall 
not have Debt; and yet he to whom he commits the Adminiſtration ſhall have Debt; for this is by 


Statute, which gives it to the Adminiſtrator, and not to the Ordinary, as it ſeems elſewhere. Br. Ordi- 
nary, pl. 5: cites S. C | | 


8. In Treſpaſs the Defendant ſaid, that A. and B. were ſeiſed in Fee 
to the Uſe of the Plaintiff, and that the Plaintiff ſold the Land to the 
Defendant for 20 l. by which he enter'd and made a Feoffment ; and did not 
lay whether he paid the Money, nor whether a Day of Payment was 
agreed between them, and then no Bargain, per Yaxely, and then this 
does not change an Uſe. Bur, per Fineux, it is a good Bargain, by rea- 
ſon that the Vendee enter d and took the Land, and made a Feottment. Bur 
Brooke queries of his Opinion, becauſe it is not deliver d to him Never- 
theleſs he ſays it ſeems to him, that if a Man pleads that he has bought 
any Thing, it ſhall be intended a lawful Buying, without ſpecial Matter 
thewn to the contrary, by theſe Words Emitter &c. tor it it be not a 
N Bargain, then Non emebat. Br. Contract &c. pl. 18. cites 21 

„ 

9. If Tenant for Life ſurrenders to him in Reverſion out of the Land, to 
which he agrees, the Frankteyement by this is immediately in him, and 
he is Tenant to the Action to be brought by Præcipe quod reddat, without 
Entry; but he ſhall not have Treſpaſs Without Entry. Br. Surrender, 
pl. 50. cites 21 H. J. y. 

lo. It Leſſee for Life or Nears cuts Timber and ſells it, the Leſſor may 
have Action of Trover or Treſpaſs, tho he never was poſieſs'd ot chem. 
See Maereſme (A) pl. 3. 

11. A, levies Fine to B. ſur Conuſance de Droit &c. Now the Conuſee 
has Poſleſſion in Law, but not in Fact; and if before the Entry of Conuſee 
J. H. enters, and dies ſeiſed, he has no Remedy, tor he had no Poſſeſſion 
in Fact, ſo as he might have Aſſiſe or Treſpaſs. 2 Le. 147, pl. 182. in 


(Cale 


Treſpaſs. 


F 
Caſe of Berry v. Goodman. Per Coke Arg. and he ſaid, that ſo the 
Law is now taken. | 
12. If A. intrudes npen the Poſſeſſion of the King, and B. enters ug 
him, A. ſhall not have Treſpaſs tor that Entry; for he who is to hare 
and main.ain Treſpaſs ought ro have a Poſſeſſion which in ſuch Caſe x 
has not, for every Intruder thall anſwer to the King tor his whole Time 
and every Intrujron ſuppoſes the Poſſeſſion to be in the King; Per Anderſon 
Ch. J. which all the other Juſtices agreed, except Periam, who doubted 
of it ; and Rhodes J. faid, and vouch'd 19 E. 4. to be that he cannot in 
ſuch Caſe ſay, in an Action of Treſpaſs, Quare Clauſum Suum tregir, 
4 Le. 184. pl. 284. Mich. 30 Eliz. in C. B. Anon. 
13. He that claims an Eſtate by Virtue of the Statute of Uſes ought to 
have an anal Peſſeion betore he can have Treſpaſs, per Walmſley and 
Glanvil. Noy. 73. Green v. Walwyn. 
14. There is an Aua! Peſſeſen in Law, and an actual Poſſeſſion iy 
Faf. As if a Man bargains and tells Lands, preſently the Bargainee hath 
actual Poſſeſſion; he may ſurrender, aſſign, atrorn and Releaſe ; yet he 
cannot upon this Poſſeſſion bring a "Treſpaſs, and ſo he hath no ſuch ac. 
tual Poſſeſſion, but the actual Poſſeſſion which gives him Power to bring 
an Action for the Profits. Per Bridgm. Ch. J. Cart. 66. Paſch. 18 Cat. 
2. C. B. in Caſe ot Geary v. Bearcrotr. 


ths ac tw ˙ W co am as 
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(T7) Treſpaſs by Relation. What ſhall be ſufficient 9. 
ſeſſton to have the Action by Relation | and after Reſti- 
tution for Treſpaſs done Meſne. | 


Br. Relation, I. N Executor ſhall have Treſpaſs for Treſpaſs done tg the 
ef , Coos 2 the 888 Meſne 1 2 Death of the Teſta- 
Will and tor and the ] robate of the ament ; kor the Intereſt was in 

the Plaintiff Executor before Probate. 18 D. 6. 22. b. | k 


Executor ; 
Adminiſtration was granted to the Defendant, who tock the Goods; the Plaintiff proves the Will an 
then brirgs Treſpaſs againſt the Defendant, for taking of theſe his Goods; for now by the Probateiti 
a Will, and the Plaintiff Executor from the Death of the Teſtator. Ard by the whole Court clear. 
ly, an Executor ſhall have Treſpaſs Vi & Armis before Seiſin, becauſe he has a Property by being 
made Executor; and this Action wel: lies, otherwiſe an Adminiſtrator may trick any Executor, by get- 
ting the Goods into his Hands before Probate of the Will, And fo Judgment for the Plaintiff. 2 Bull. 
268. Mich. 12 Jac. Filter v. Young. 


Br. Relation, 2. [So] att Adminiſtrator ſhall have Action of Treſpaſs for Treſpals 
pl 34.cirs done to the Goods of the Teltator after his Death, betore the Aan. 
Tbid. pl 46 niſtration granted to him; fot the Relation may ſettle the Poſſeſſion 


cites S. C. — Ab initio, ſo that he may have the Action. 36 H. 6. 8. Dubitatiit, 
* C. cited 18 I). 6. 22. b. | 

o. 122. pl. | 
2-8. in ts of Boſvil v. the Corporation of Bridgwater. —  Fitzh. tit. Adminiſtrators, pl. 2. cits 
S. C.—3r Relation, pl. 13. cites 36 H. 6. 8. S. P. * | | 


3. Ik a Man abares after the Death of the Anceſtor, aſter the Heir has 


entred he ſhall not have Treſpaſs againſt the Abator for the Cre: 
— done before his Entry, for it cannot ſo relate to ſettle the Pol 
b ſon in him Ab initto, where he had not any before. Contra 19 h. 
4. If the Teſtator dies inteſtate poſſeſs d of Goods which after his 
Death comes to the hands of a Stranger who converts them, and aſter 
Adminiſtration is granted, pet the Adminiſtrator may have a * 


* 
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Treſpaſs. | 
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and Converſion kor thoſe Goops upon this 
the Admintſtratton r to fettle the Property [ 
in him from the Death of the Teſtator. . 11 Car. B. R. between 1 
hitting fall and Sir Miles Sands, adjudg'd this being moved in Ar- | 

reſt of Judgment after Herviet for the Plaintiff, where it was alleg d 18 
the Ceſtator dien the firſt of Auguit 3 Car. and the Converſion the 
; Auguſt 3 Car. and the Grant of the Adminiſtration Sept. 5 Car. 
But it was alleg'd that Sept. 5 Car. the Adminiſtration was grant- 
ed, and that after ſcilicet 3 Aug. 3 Car, the Detendant converted, 
and ſo that which comes after the Sctlicet will be vold. But the 
Court did not inſiſt upon it, but upon the other Batter before, Sci⸗ 
let the Relation. Intratur Tr. 10 Tar. Rot. Joa. P. 11 Car, it 
ms affirm'd per Curtam in Writ of Error, in the Exchequer 


Chamber. | fy 
Ik a Pan be diſſeiſed, after his 2 he may have Action of He who does 
Treſpaſs — ainft the Dilleitor tor any Treſpals done by him after the Pal 
Diſſeiſin ; for by his Recatry iy Polleſlion is reſtored Ab initio, and . 


all Times after, 19 Þ. 6. 28. b. niſb'd h the 
| feſt Diſſeiſee ; per Cur. Br. Treſpaſs, pl. 348. cites 20 E. 4. 18, | 


S . . WF —@& - To 


6. So after his Re-entry, he may have Action of Treſpaſs again 
any Stranger for a Treſpaſs done after the Diſleiſin. 19 P. 6. 28. b. 

7. As If B. diffeiſe A. and C. diſſeiſe B. and after A. re-enters, he Ow. 112. 
hall have Treſpaſs againſt C. for his firſt Cntry , for he has by this — 8 
Re entry reduced the Hoſſeſſion to him Ab initio. P. 39 El. B. K. Popham and 


agreed bete neen Ho/combe and Rawlins, Contra Co. 11. Liford 51. * 

eed, but 
Clench Contra. Paſch. 38 Eliz. B. R. in Caſe of Holcombe v. Rawlins. — Cro. E. 540. Ly S. C. ac- 
cordingly . - J | | | 


g. So if a Diſſeiſor leaſes for Years, or Life, or gives in Tail, or Mo. 461, pl. 


enteofls B. upon whom the Diſſeiſee re-encers, he ſhall have Treſpaſs 644- 4 oe 
zgainſt the Leilee tor his firſt Entry, tho' he comes in by Title, be“ agreed upon. 
cauſe by Relation, the Diſleiſee has been always ſeiſed of the Land. Argument 
D. 39 El. B. R. between Holcombe and Rawlins, bree upon De- dy |: 3 
murrer. Contra Co. 11. Liford 51. Contra 13 ID. 7,415. 16 7 85 lces. + 


| W. 11. 
S. C. adjudg'd. — Cro. E. 540. pl. 3. 8 C. ing. 


9. In Writ of Damages, it was ſaid that for any Treſpaſſes done upon the 
Land after the Fudgment given, the Party may have Action of Treſpaſs; 
Quere how this is to be underſtood, for if it be in Plea of Land, where "© 
hs Entry is told, he ſhall not have Treſpaſs before Execution; But if he 
was in Poſſeſron, and a Man enters and does Treſpaſs, which conri- 
nues pending the W rir, it ſeems that there he may have Treſpaſs tor 


Treſpaſs done after the Judgmenr. Br. Treſpaſs, pl. 312. cites 4. E. r 


3. | 2 — 
10. Where a Man was attainted by one Parliament and after was ręſter . BY 4 

'y another Parliament, as if no ſuch former Att had been. [The Queſtion 8 ” — pL 
was] Whether the Patentee ſhall puniſh a Treſpaſs done meſus between the 10 H. +, 22. 
A and the Reſtitution. Per Brian he 8 8 . on: tor the . the 
meine Treſpaſs; viſor and others Cont : als, pl. 290, Patentes 
cites 4 H. e. Der * | ” | 7 AN brought Tyr 


i | | . «paſs apainit- 
him who was atrainted ard reſtored ; and he pleaded the Act, and the Plaintiff demur*{ ; wk was 
adjudg'd that the Plaintiff ſhould take nothing by his Writ. 

After Attainder annull'd by Parliament, the Farty attaint ſhall puniſh me ſue Treſpaſſes Mo. 132. pl, 
170. in Caſe of Boſvil v. the Corporation of Bridgwater cites 3 H. 7. and 13.08 7. Svitrleger's Caſe, 


11. And if a Man recovers erroneon/l 6 and he who loft does a Treſpaſs But where 


th F a Man e- 
pou the Land and after reverſes the Fu 5 15 88 recover d firit ou * 


— em 
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Judemert not have Treſpaſs ;-per Fineux and Rede; for per Redez it ſhall ber. 
for Erro, coup'd in the Reſtitution of the Profits, as where a Lord diſſeiſes his 
2 — 3 Tenant, the Tenant brings Aſſiſe and recovers, the Rent due to the 
e e Lord, thall be recoup'd in che Damages. Br. Treſpaſs, pl. 270, cu 
8 * 4 H. 7. 10. | : 411 

fhall kane Treſpa's of the meſhe Treſpaſs. Bur per Brian this is becauſe he is charg d to reſtore the 
meſne Profits. Br. Treſpaſs, pl. 270. cites 4. H. 7. 10. 4 | | ; 


. 

« | ” — 
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) What AR or Thing ſhall be faid a Treſpaſs of 
Fol. 555. | | Battery. 

F A. comes in Aid of B. who beats me, tho* A. does nothing anainf 

I yet he is a Treſpaſſor as well as B. 22 Aff, 43 adjudg'd, 2; 


Qui fcit yr 2. Ifa Man commands another to beat me, and he does ir according. 
ak ly, he is a Treſpafſor as well as he who did it, 22 All. 59. 


» ; 


(X) Treſpaſs. I fat All ſhall be faid a"Tre/paſs 


But not if I. JF a Pan enters into my Houſe againſt my Will, it is a Treſpaſs. 
he that wh | tho' the Door be open. 11 I), 4. 15. b. 
ters be the 
Landlord, and comes in to ſce if Waſte be done. Br. Treſpaſs, pl. 97. cires 8. C. Br. Replica. 
tion, pl. 12. cites 8. C. | 

So if a Man buys Beaſts in a Market, and in driving them along the Street they enter my Houſ, 


this is a Treſpaſs, tho* the Doors are open; for I am not bound to keep my Doors ſhut; Fer Daub 
and Choke. 10 E. 4 7. b. pl. 19. 4 "+ 3 0 


2. It a Man has Land adjoining to the King's Highway, and anothet 
drives Cattle in the Way which enter the Cloſe in Default of Tucloſure of the 
Owner, which he and thoſe Que Eſtate &c. have uſed to incloſe Time 
out of Mind, and they are freſhly purſued and chas'd back, this is nat 
a Treſpaſs puniſhable. 10 E. 4. J. a. pl. 19. 

3. It Crain grows in a common Field near the Way, and the Beafts faul, 
the Defendant thall render Damages; for there the Plaintiff is not bound 
-; incloſe; Per Danby and Littleton. Br. Treſpaſs, ph. 321. cites 10 

4. J. | 
As where a 4. The Intent ſhall not be confirued in Treſpaſs. Contra in Felony ; Pet 
Man Song Rede Ch. ]. | Br. Treſpaſs, pl. 213. cites 291 J. 27. 
T. N. it is not Felony ; Per Rede Ch. 75 Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. 

4 


SY where a Tyler drops a Stone <vbich kills a Man not knowing it. Br. Treſpaſs, pl. 213. cites 21 H. 7. : 
But in thoſe Caſes, if they lame or hurt a Man Treſpaſs lies ; for there the fakive is not to be con- 
ſtrued. Br. Treſpaſs, pl. 213. cites 21 H. 5. 27. 1 | 
And where Executor takes of the Goods [4 FN. rw, the Te ſtator 3, Treſpaſs does not lie; for tie 
oods of the Te 


Executor, prima facie, cannot know the ſtator from another's Goods; Per Rede Ch.] 
Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. s 7 


5. If another's Sheep are among ft-my Sheep, I may chaſe them to a Strait, 
ſo that I may ſever them; tor they cannot be ſever d bur at a Strait; Pet 
Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. J. 27. K 

ener th $456 : 5. Very 


| 
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6. Every Continuance of a Treſpaſs is a New Treſpaſs. See D. 3 19. Sce Nuſamce 
b. pl. 1). Moor v. the Lady Browne, where in Treſpaſs on the Caſe (L) (M) 
the Turning of a Water-cock pur into à main Pipe, which carried the Wa- 
er to che Houſe of another, and which Water-cock was put into the Pipe 
by a Predeceſſcr of the Defendant, was adjudged a New Diverſion. 

Note for a Rule, that in all Treſpaſſes there mnuft be a voluntary 
Att, and alſo a Damage, otherwiſe Treſpaſs does not lie. Per Dode- 
ridge. ]. Lat. 13. 5 Caſe 4 orgy . 4 Þ 4 7 

" Cauſing a Superfiuity of Water by pulling down t efendant's own Carth. 436. 
Td to -_ or — 'Þ Land or Fiſhery of the Plaintiff, is a plain 8. C. 
Treſpaſs, | Ld. Raym. Rep. 272. 274 Mich. 9 W. 3. Courtney v. 

er. 4 

75 It a Dog breaks a Neighbour's Cloſe, the Owner will not be ſubject 
to an Action tor it; Per Holt Ch. J. Ld. Raym. Rep. 608. Mich, 12 W. 
z. in the Caſe of Maſon v. Keeling. Aike 

10. Diſturbing H. in theUſe of his Franchiſe, is a Treſpaſs. 2 Salk. 594 11 Mod. 


pl. 3 Trin. 6 Ann. B. R. in Caſe of The Queen V. Soley, cites 29 K P be 
* Holt Ch. ]. 
| in delivering the Opinion of the Court, cites 29 E. 3. 74- 


(X. 2) Where Treſpaſs lies, tho' for an Act in itſelf 
lawful. Mant of Care c. to avoid it. 


1. NH Reſpaſs Quare Vi & Armis Clauſum ſuum [fregir &c. & herbam 
ſuain] pedibus ambulando confuniphr iz 6 Acres, the Defendant as 
to all, except the 6 Acres, pleaded Not guilty, and to the 6 Acres Actio non 
tor he /aid he had an Acre in which a Hedge of Thorns is adjoining to the ſaid 
Acre, and at the Time of the Treſpaſs he cut his Thorns, and they Ipſo Nutu 
fell into the Acre of the Plaintiff, and the Defendant came freſhly into the Acre, 
and took them, which is the /ame T reſpaſs&c. and the Plaintiff demurr'd. 
and by the beſt Opinion, and almoſt all, it is no Plea; and per Choke 
J. it is no Plea that Ipſo nutu they tell upon the Land of the Plain- 
tilf, for he ought to ſay that be could not do otherwiſe, or that he did all that 
he could to ſave them out. Br. Treſpaſs, pl. 3 10. cites 6 E. 4. 7. Fo 
2. But where the Wind blows my Tree upon the Land of my Neighbour, 8. © cited 
| may take it, and this is no'T'reſpaſs ; for this is the Act of the Wind, Arg. Lat. 13, 
and not of me 3 Per Choke Juſt. Br. Treſpals pl. 3 10. cites 6 E. 4. J. in Caſe of © 
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X. 3) Treſpaſs or Treſpaſſor. What, or who. By Con- See(Q) Ig. 
ſent, Agreement, or Sufferance Ke. 


L I a Man ſays that he will diſſeiſe F. N to my Uk. and I ſay that 1 
am content, he is fole Diſſeiſor, and this is no Command bur Suf- 
lerance, Br. Diſſeiſin, pl. 15. cites 21 H. J. 35. n * 
2. If a Man ſays to me that he will beat F. S. and I ſay- do as you will, 
chis is no Tort in me. Br. Diſſeiſin, pl. 15. cites 21 H. J, 33. 
3. A requeſts B. to take Googs of C. if B. takes them A. B Leeſpaddr. 
See 1 Salk. 49. pl. 9. Hill SW . 3. B. R. in Caſe of Britton v. Cole. 


(X. 4) What 


468 1 Treſpaſs. 


cons 2 


KK. Wbat {hill be faid e ond ala Bey 


Man took the Fente of another by Rape, with the Goods of the Ban 
and it was adjudged Felony, an well, as ſeems to me ; fort 
the raking of the Feme be not Felony, they remain theretore | in the 
Cuſtody of the Feme as the Goods of her Baron, and when he took the 
N the Goods, this is Felony in him. Br. Corone, pl. 5). cits 
I 6. 
2. And the like was adjudged before of a Vicat who took Feme and 
Goods, and was deliver'd to the Ordinary by his Cl But ** 
ſeems to be where the Feme is taken againſt her Will ; Bur Onere, if 
the Feme takes the Goods, and go with another Man with bis good Will 
3 and fo is 13 E. 4. 9. where the Feme took and them to 
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See(Y.2) (Y) Treſpaſs. Againſt whom it lies. Giſt of the Adio. 
2 ede 5 5 4 Treſpaſs or Detinue. | 


Fitzh. Tit. 1. E that comes to the Goods by Delivery of the Plaintiff, cannot 
* 'H be charged in Trelpals ; but he ought to have Derinue. 4z. 


* cites 
E. 3. 30. 


Treſpaſs, and not Detinue. 


2. If A. poſſeſs'd of Goods {1 ls them to B. and after B. leaves them 
in whe Poſſeſſion of A. and after A. delivers them to C. to carry to an- 
other Place, who carries them there accordingly. B. ſhall not have 

Treſpaſs againſt C. upon this, but Detinue; becauſe he came to the 

Cans Under the Delivery of the Plaintiff himſelf, 16 D. * 2. b. 4. 

m. 

I: is © good Pe . So ff A. buys Goods of me, and after leaves them in my Poli 

me Bie Þ ſhall nor have Frelpals againſt me for the Detatning after 

elde. fl. Detinue ; becaule he comes to the Goods by iawful Prat, by Dt 
Goods to him liverance of the Plaintiff himſelf, 16 P. 7. 2. b. Per Curiam, 


k 
ings Tudgrent of the Writ, if it be in one and the ſame County ; for this proves, that he ought to hare 


Detinue. Br. Tank pl. 33. cites 34 H. 6. 5. 


0 # 


4 pe who comes to the Thing by the Law, cannot be SG 


5. As if a Man comes to Goods by Delivery of the Sheriff upon 

Replevin ſued, Treſpaſs does not lie a him. 44 E. 3. 20. b. 

Br. Treſpaſs, 6. If Goods are caſt into che Sea by Tempeſt, i a Stranger takes 

7 e them, and > oben —_— 90 the 9 for the Profit of the 
ner, no a m. + 3. 

Ow. 120. * a Conſtable takes oo Goods II into 12 poſſeſſion, to the 

Lc and the Uſe of the Owner, upon Waiver of them dy s Feloa, tho" he oh 5 


Sep dong wards refuſe ro deliver them to me upon Demand, yet no Cie 


\ 


Ir eſpaſs. : 4 5 9 

les againſt him, but Detinue. Trin. 4 Ja. B. K. between 4 Conttable 

17 Kegues. took a Felon 
nm who had 
„ bb'd B. of 20 l. and found the 20. about the Felon, but becauſe the Place where he took the Felon 
was of no Strength, he was carrying it to another Town, bur was robb'd by the Way; and whether he 
ſhou'd be charged 11 Treſpaſs was the Poubt. Williams J. held, That he ought to keep the Money 
fly, and becauſe he did nor, he 1s liable to this Action. Popham faid, he might have pleaded Not 
Guilty ; for he ſaid, that if a l'own has the Poſſeſſion of my Goods a Detinue lies, and not a Tre! pals : 
But if a Stranger takes them out of their Poſſeſſion, there a Treſpaſs lies; and therefore he conceived, 
in this Caſe, that the Plaintiſt ſhould have brought a Trover and Converhon, and not a Treſpaſs, quod 
all juſticiarii conceſſerunt; and there fore the Cate was deferr'd till next Term, to be argued upon the 
General Iſſue. 


8. Tf Leſſee at Will does voluntary Waſte, as in Abatement of XAA 
houſes, or cutting of Trees, a General Action of Treſpaſs lies, for * Fol. 556. 
» this determines the will. Lit. 15. Co. 5. Counteſs of Salop, 13. b. 22. C E. , d. 


E. 4. 5- b. pl. 10. S. P. 
agreed by 
Cro. E. 784. pl. 22. 


Popham and Fenner in the Cafe of the Counteſs of Salop v. Crompton, S. C. 
$.C. and S. P. For the Privity of the L-aſe is determined by the doing ſuch Act. 


9. Ik J bail ro B. my Beaſts to keep, or for ſpecial Purpoſe, as to s ?. in 8. c. 
compoſt or plow his Land, and after B. kills nem, Actioa of Crel gane 
yaſs les; for tho he comes to them by my Delivery, yet if he De- Penner. Cro. 
ſtroys the Thing, the {2rivity is determined, and General Treſpals lies. E ;;;5. — 


Lit. 15. Co. 5. Counteſs of Salop, 13. b. 22. E. 4. 5. b. 11 Rep. $2. 


| a. S8. P. per 
Cur. cites Litr. fol. 15. and 11 H. 4. 17. a. and 23. b. Litr. S. 51, S. P. Co. Litt. 57. 3 * 
and ſays, that I may have Action of Treſpaſs on the Caſe for this Converſion, either the one or the other 
at my Election. Res 
If a Man has my Beaſts to drawy in the Plough, and kills them, I ſhall have Treſpaſs ; per Moyle. Br. 
Treſpaſs, pl. 295. cites 2 E. 4. 4. | | Ky | 
Centra if they are bail'd to him, and he kills them; per Moyle, Br. Treſpaſs, pl. 295. cites 2 E. 


&. 4 


10. In Treſpaſs it is a good Plea, that T. S. was ſeiſed of the Houſe, and 
made him Executor, by which he enter'd, and took the Cheſt in the Declara- 
tion, Per 'Thorp : The „irt Poſſeſſion of the Goods and Cheſt is in the Exe- 
tor, tho* Evidences are in the Cheſt ; tor they cannot know what is in it 
till it be cpen'd, and it Charters are in the Cheft, rhe Heir may have 
thereof an Action of Detinue, but not Treſpaſs; quod Cur. conceſſit. Br. 
Treſpaſs, pl. 396. cites 43 E. 3. 24- 


* 


11. It a Man diſtrains, and after the Tenant offers the Rent, and the Br. Detinue 


Treſpaſs ; but it the Lord kills the Beaſts, or labours them, Treſpaſs '* 8.0 
lies. Br. Treſpaſs, pl. 29. cites 33 H. 6. 26. 27. 
12. If a Man takes my Goods as a Treſpaſſor, I may have Replevin, 
tho? the Treſpaſſor has Property by Tort; tor this is of the Property 
which I had at the Time ot the Caption. But I cannot have Detinue; 
tor this is of Property which is in me at the Time of the Action taken; 
Per Brian. Br. Replevin, pl. 36. cites 6 H. J. 9. 
13. Where the Heri levies the Condemnation, and does not return the 
Writ, Action of Treſpaſs lies; Per Kingſmill J. Br. Faux Impriſon- 
ment, pl. 12. cites 21 H. J. 22. | 
Ig. Detinue does not lie of Hawks, Hounds, Apes, or Monkeys, or ſuch Br. Property, 
ke, which are Things of Pleaſure, and are made tame, and were Feræ pl 44. cites 
Naturz ; and yet Treſpaſs lies of them well, and the Plaintiff ſhall re- S, 
cover Damages of the Taking ; Per Brudnell, & non negatur. Br. De- 
unde de Biens, pl. 44. cites 12 H. 8. 5. | 


6D 1 * G. 2) Treſpaſs, 


Lord refuſes it, the Tenant thall have Detinue ot the Diſtreſs, but not de biens, pl. 


j 
f 
; 
q 
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py (J. 2) Treſpaſs, and not Caſe. 
(Wa ( Nc) 

36. 37. | oy 
. Br. Action [1] 10:  F Toll be taken by a Miller of one who ought to be Tol. 
ſar le Caſe, 1 tree, general COINS lies, not Action upon the Cage. 
p74. cies For it is as illegal as it he had taken the Moiety. 41 E. 3. 2, h. 


Firzh. Tit. 1 44 E. 3. 20. 
Action ſur le | 
Caſe, pl. 31. cites S. C. Br. Treſpaſs, pl. 47. cites 8. C. 


Br. Action ſur le Caſe, pl. 19. cites 8. C.——-Br. Treſpaſs, pl. 37. cites S. C.——Fith Ti 
Brief, pl. 579. cites 40 E. 5. 20, | I. 


* Br. Action [2] 11. If a Man takes a Servant out of my Service, and retains hi 


ſur le Caſe, Trelpa(s lies againſt him. * 11 . 4. 23. b. 24. Tr. 15 Ja. bet n 
pl. 33. cnes Whereley and Stone, agreed per Curiam in Writ of Error at Seren 
Labourers, Inn. 39 E. 3. 38. adjudged. 43 All. 9. 


pl. 21. cites 


11H. 4. 2 97 22. S. P. Treſpaſs Vi & Armis lay at Common Law. — Br. Treſpaſs, pl. 92. cites 11 H 
4. 23. S. P. 


Br. Labour- [3] 12. But if he does not take him out of my Service, but procures 
ers, Pl. al. him to go out of my Service, and retains him, Treſpaſs does not li 


cites 11 H. 


4. 21. 22. Againſt him, but Cale; for he does not do it contra ]Pacem. 11h. 
that Treſ- 4 23. b. 
pals V1 


Armis did not lie in this Caſe at Common Law, but that Action on the Caſe did. 


No Action [4] 13. Ik a Servant departs out of my Service, no Trelpaſs lits 
— — againſt him. 11 0. 4. 23. b. 

the Retainer at Common Law, and for that Reaſon the Statute of Labourers was made. Br. Labourer, 
pl. 21. cites 11 H. 4 21. 22, 


Hob. 189. [5] 14. Jfa Serjeant of. London, or Bailiff in a Counter, tale 
pl. 215. S. C a Man upon a Capias in Proceſs at my Suit, and J. S. reſcues him ou 
of his Poſſeſſion, I may have a general Yrit of Treſpaſs againſt him, 
becauſe the Serjeant is my Servant to this Purpoſe, as well as 
Servant to the King; and therefore the Taking out of the Þoſlt 
ſion of the Serjeant, who is my Servant, is a Taking out ot my 
Poſſeſſion. Tr. 15 Ja, between M beteley and Stone adjudged in 1 
Writ of Error at Serjeant's Inn. See the ſame Cale Hobart's Rt 
ports 242. and at Serjeant's Inn there were cited theſe Precedents. 
Mich. 34, 35 El. B. R. Rot. 169. * and Rudge ùddjudged in 
Joint. Mich. 42, 43 El. Rot. 468. B. G. Pattinger and Morris. 
„Cro E. Mich. 37, 38 El. Rot. 192. between Fenner and Plasker, both dl 
2. Hill 3 


Eliz. B. K. S. C. but not S. P. Mo. 422. pl. 584. 8. C. but not S. P. 


Hob. 180. [6] 15, But in the Caſe aforeſaid, J may haue Action on the C: 
dy „t at my Election. Tr. 15 Ja. between Speere and Stone Adjunged, and 
Wheaticy the Judgment affirm'd in Writ of Error at Serjeant 8 Inm, at ti 
v. Stone, lame Time that the general Action was affirm d. 


cires S. C. | 
that tho' the Reſcous were laid Vi & Armis, yet it would bear either Treſpaſs Vi & Armis, or Trete 
upon the Caſe ; but the Plaintiff muſt beware that he follow his Original, if it be by Writ ; for if uu 
Vi& Armis, or upon the Caſe, the: Judgment muſt be ſuitable. . And ſo it muſt be in a Bill in 2 


o ef "2 


FFT... . . rave bE-. CAW > 
Treſpaſs. 
dt if the Bill be Treſpaſs general, neither Vi & Armis, nor upon the Caſe ſpecial, he may uſe it to 
either. 


[7] 16. Tf a Man beats the Feme of Id by which he loſes the Con- 2 . Et. 
forcthip of his Feme, J. S. alone, without naming his Wife, may linda; 
have a | Action of Treſpaſs againſt him for the Battery of the for che ac- 
Feme Per quod Conſortium amifir by 2 Months, tho" this Action be rion is nor 
grounded upon the Loſs of the Conſortſhip. Mich. 16 Ja. B. R. brought in 
between Guy and Liveſey adjudged by Admittance, that the general Ac- tene 


arm 
tion ot Trelpals lies. done to the 
Feme, but 
i is brought for the particular Loſs of the Husband's, for that he loſt the Company of his Wife, which 
i only a Damage and a Loſs to himſelf, for which he ſhall have this Action, as the Maſter ſhall have 
for the Loſs of his Servant's Service. 


3] 17. So the Baron alone may have a general Action ol Tref- S C cited | 
5 tor Menacing and Battery of the Feme Per quod Negotia ſua in- g! J. 502: 


| I. 11. in th 
jecta remanebant. Tr, 27 El, B. R. Rot, 227. between Cholmley and Caſe of Guy 


Cuncy ADJUDNED. v. Liveley; 

__ _ as adjudged 
18 Eliz. in B. R. And another Precedent was cited to be in the Exchequer in Dopylie's Caſe, that ſuch 
an Action was adjudged good. 


7 


—— 


[9] 18. Ik the Sheriff upon a Writ of Extent takes a Furnace fix'd Cro. E. 374. 
to the Land, and ſells it to J. S. and he takes it, n Action of Treſpaſs E 
les against J. S. tho' it be admitted that the Sheriff could not law 5 C Py 
fully Lell that which was fir'd to the Land; for J. S. comes to it was moved 

without any Tort done by himlelk. Dill. 37 El. B. between Day that the 
v. Auſtin and Bisbich, Per Curtam. - Action lay 


not againſt 
the Defendant, becauſe he has it by the Delivery of another, and not by his own Taking; — that 
this Matter was not much inſiſted upon, becauic he was preſent, and took it, and ſo he was an imme- 
diate Treſſaſſor; and ites 42 E. 3.6. 20 H. 5.13. and 21 H.6. 26——Ow. 70. S. C. ſays, that the 
Court held it a good Diſcharge, —Cro. E. 398. pl. 3. S. C. but not S. P. 


10, Where a Man lends Beafts to another to compeſter his Land, and a 
Stranger takes them, Treſpaſs lies Vi & Armis; but contra if the Owner 
takes them within the Term; tor there lies only Action upon the Caſe ; 
tor if Treſpaſs Vi & Armis ſhould lie, he ſhould recover the Value 
1gainſt the proper Owner; Per Hank, quod Hill & Culpeper conceſſe- 
runt. Br. Treſpaſs, pl. 92. cites 11 H. 4. 23. 

11. In Debt rnd 2, as Executors, where the one is not Executor, and gr Action 
he appears and confeſſes: and the other makes Defence, and the Plaintiff re- fur le Caſe, 
covers, the other ſhall have Deſceit, but not Treſpaſs ; tor he is Party to pl. 66. cites 
the 7udyment; Per Littleton. Br. Treſpaſs, pl. 180. cires 9 E. 4. 13. 

12. It a Man lends his Horſe to ride to York, and he rides further, Treſpaſs 
general does not lie, for this is the Authority of the Party, but Treſpaſs up- 
an the Caſe; but where he miſuſes the Authority of the Law, he ſhall have 
Treſpaſs general; as if a Man diftrains, and kills the Diſtreſs &c. Br. 

Treſpaſs, pl. 32. cites 12 E. 4. 8. Per Brian. | | 
13. In Treſpaſs the Defendant juftified entering into the Houſe by Licence Contra of Li. 
the Plaintiff'; and the Plaintiff” ſaid, that he broke his Door and Min- — — 
lows, of which he has brought his Action, and no Plea ; for of Licence in 7" — 
Faf , AS here, he Hall not ha ve General Ag ion of Treſpaſs 5 but don the Caſe. as entring « 

Br. Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. into a Ta- 


3 | vern to 
drink, and taking the Bowl, or entering to ſee Waſte, or to diſtrain, and after breaking the Walls, os 


killing the Diftreſs, there lies General Writ of Treſpaſs.. Contrary above of Licence in Fact. Ibid. 


14. It a Man diftrains Beaſts, and impounds them, and another takes 
'hem, he who diſtrains ſhall not have general Action of Treſpaſs; for 
he has no Property. Contrary of G bail'd ;. Quzre of Eſtray. Br. 
Toperty, pl. 52. cites 20 H. . 1. 


15. A. Leſſee” 


1 
* 


——— — 


— 


2 Treſpaſs. 
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Jo. 224. pl. 15. A. Leſſee,torY ears of a Houſe, demiſed it for 6 Months, and atterwarg, 
4. >. & by permitted him to occupy the Honſe for 2 Menths longer, during which Tims 
Welt and Je $117 d down the Windows &c. A. brought Caſe againſt him; It was ob. 
Trefuſic, jected that the Action did not lie, becauſe it was the Plaintitf's Folly to 
atjudged let him continue Tenant at Sufferance; and if any Action did lie, ir 
oy "0g was "Treſpaſs. The Court conceived that either Caſe or Treſpaſs 4 
1 but that Caſe was the moſt proper Action to recover ſo much as he Was 
. damnibed, becauſe he himſelf is ſubject to an Action of Waſte; and Judy. 
ment for the Plaintitt. Cro. C. 189. pl. 7. Paſch. 6 Car. B. R We 
v. Treude. | 
16. It was holden, that where an Action is brought by the Maſter far 
beating his Servant, by which he loft his Service, that this is Treſpaſs Vi 
& Armis, and not upon the Caſe ; but in this Caſe the Maſter ſhall not 
have Damages for the Beating, bur tor the Loſs of Service only. Clayt. 
17. pl. 2). Aug. 1633. Swallow v. Stephens. 
17. In an Action tor fopping a Rivulet, and drowning a Cloſe, and there. 
by ſpoiling the Trees, it was held, that Cale lies for him in Reverſion, and 
| Treſpaſs for the Tenant in Poſſeſſion; but during the Term the Rever- 
1 ſioner cannot have Treſpaſs, that being founded only upon the Poflellion, 
1 3 Lev. 209. Hill. 36 and 37 Car. 2. C. B. Biddlestord v. Onſlow. 

1 18. Treſpaſs Quare Vi & Armis, for a Nufance in /aying Dung, and 
tl cauſing ſtinking Water in his Tard to run to the Walls of the Plamtiffs 
. Houſe, and by piercing them run into his Cellar. After a Verdict it was 
1 moved, that Treſpaſs Vi & Armis does not lie againſt the Defendant for 
[| this, becauſe a Man cannot be a Treſpaſſor with Force and Arms in his 
'1$ own Ground; but that he ought to have brought an Action on the Caſe, 
0 The Court ſeemd to be of Opinion againſt the Plaintiff; but afterwards 
1 they gave judgment for him, after great Wavering in Opinion, pro & 

[| con. Hard. 60. 'Trin. 1656. in the Exchequer. Preſton v. Mercer. 
it The Court 19. In Caſe the Plaintiff declared, that he was poſſeſs*d of a Cloſe, and 
[i —_ = the Defendant dug Pits in it &c. per quod &c. And after Verdict tor 
uf: — N the Plaintiff it was adjudg'd, That the Action will not lie; becauſe the 
for the Cauſe of Action was properly Treſpaſs, for which the Party might hare 
Plaintiff an Action ot Treſpaſs, but could not turn it into an Action upon the 
eb Caſe. Arg Ld. Raym. Rep. 188. Eaſt. 9 Will. 3. in Caſe of Shapcott 
properly v. Mugkord, cites Hill. 4 and 5 W. and M. in C. B. Thornton v. Auſten. 

reſpaſs into 

an Tables upon the Caſe, only with Deſign to evade the Statute of 22 and 23 Car. 2. and to get full Gf, 
tho the Damages were under 40 3. Ld. Raym. Rep. 188. in Caſe of Shapcott v. Mugford. 


[V. 3] [In what Caſes, and at what Time, Treſpals lies 
where the Matter is Felony. | 


Ou. 70. 1.] 19. IJ a Stranger takes my Horſe, or other Goods, and fells i 
__ P'S. C to J. S. and J. S. takes ir accordingly, no Action of Crt! 
that Treſ. pals lies againſt him. Pill. 37 El. B. in the ſain Cale of Ds). 
paſs will er Curiam. 


not lie | 
againſt the Vendee, but a Detinue. 


Ta.] 2o. No Trelpals lies, becauſe it appears to hs Court to be 

belomy, for this appertains to the King only to puniſh. Tr. 44 
B. R. Huggw's Caſe. | 

S.C. cited Iz. J 21. As Action of Treſpaſs does not lie for the Baron for ber 


5 _ ' tery of the Feme, by which the Feme languith'd by 6 Weeks, and a n 
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tied of the Str ole; Fot this is Felony. Tr. 4 Ja. B. N Higgins 3835 in Caſe 


4] 22. [S0] If A. robs B. of 3000 1. of Money in Baggs, for which Noy 82. 
te is alter indicted and convicted, and atter B. brings Treſpaſs 7} The 
againſt A. for taking of the Money, and he pleads this Batter in Court held 
Bar, it ſeems that the Action does not lie; becauſe, when it appears gar naugbt, 
that the Act was Felony, the Party ought to ſue him by way of Ap- becauſe it 
peal, if he will have his Goods agatn ; or proſecute him by Indict⸗ gen vgn 
ment, and then he ſhall have his Goods - by the Statute of 21 l. rot rue 
;. for otherwiſe no one will proſecute Felony for the Publick Good, ge kvi- 
to puniſh ſuch Dftenders, but only to have Treſpaſs tor his private dence for 
Intereſt, Contra, Mich. 2 Car. B. B. between Markham and the Convic- 
dale, by Dovertdge and whitiock ; but Jones e contra, becaule he 7 7... 
cannot aver againſt the Verdict. 'But it ſeems y aver againit wit he hall 
lt, he being a S | x to it. Intratur. B. I. Car. Rot. 112. The not have 


Bar was adzudg'd ill upon the Pleading, not upon the Matter in denen 


Law. gation of | 
Procurement is not ſufficient ; and for that Reaſon, Judgment was given for the Plaintiff. Jo. 147. 
pl. 6. S. C. agreeable to Roll, together with the Reaſons of Jones; and in the Concluſion ſays, Quzre 
bene ; for it is a Point of great Conſequence as well of the one Part as of the other. Lar. 144. 
C and the Defendant in his Bar having averr'd, that ic is the ſame Offence, it was ſaid by Doderidge 
to de ill; becauſe by the Indictment it was found Burglary, and here it is only Treſpaſs, which cannot 
de the ſame Offence ; but he might have averr'd, that it was for the ſame Caption. And Jones and 
Whitlock agreed to this, tho they differ'd as to other Matters ——5. C. cited per Roll Ch. J. Sty, 
24". in Caſe of Dawkes v. Coveneigh. | 


(JJ 23. So in Treſpaſs of Goods taken, if it appears upon Evi⸗ 
dence that it was Felony, it ſeems the Action does not lie for the 
Cauie aforeſato, and pet he cannot plead it. Contra in the ſatd 
Cale of Mart ham. Agreed per Curiam. x 
[.] 24. M A. enters into the Houſe of B and there robbs him felo- Sty. 346. 
nioully, and after B. indits A. for this Felony, and upon Not Gutl- S. ©: . 
ty pleaded he ts tound Guilty, and has his Clergy, and is burnt in his = 7 ; 
Hand, and fo deliver d; in this Caſe B. may bring an Action of Treſ. Ch J. faid, 
pals againſt A. for Entry of his Houle, and taking zoo l. of his Mo- har the Ac- 
ney; kor here is not any Jnconventence by it, for he has prolecüted non would 
hun according to the Law as a Felon, at the Suit of the Common ;,.. Con. 
wealth, and it was a Treſpaſs alſo to the Party ; and therefore there viction, for 
ls — Reaſon, that he ſhall have Recompence for the Wrong done the Danger 
to him alſo, inaſmuch as he has done his Duty in the Proſecution, that the Fe- 
according to the Law, for the F elonp at the Suit of the Ritig. P. nor berrica; 
1652. between Dawkes and Cavennaugh. Adjudg'd per Curtam upon and fince the 
a Special Verdict in London. Intratur Hill, 1650. Rot. 653. Party robb'd 


| could not 
have his Remedy before, he ſhall not loſe it now; for now there is no Danger of compounding for rhe 
Ms * reſt of the Juſtices agreed with Roll, and ſo Judgment was given for the Plaintiff, — 
.a) pl 3. 
* Orig. is (Bien Publique.) 


8 


l. J E Defendant's Baillff riſed the plaintiff's Beaſt for an Heriot, Cro. E $24. 


coverted the, Beaſt 3 Whereupon the Plaintiff brought Trover. It wes 43 0 
nlſted, that rhe Property Was gone by the Taking, fo as the Plaintiff * 
8 | 6 | 


Cie, adjudg d. n c 
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cannot dilpoſe of the Beaſts, and therefore the proper Action is Treſpab 
And of this Opinion was Daniel; but others e contra, and that he had 
Election to bring either of the Actions at his Pleaſure. And ſo it wa 
adjudg'd for the Plaintiff Cro. J. go. pl. 21. Mich. 2 Jac. C. B. Biſhop 
v. Lady Montague. . , Wall rag ts. 25 ata | 

2. In Treſpaſs &c. the Plaintiff declared; That he was robb'q f 20 
end that he purſued the Robber to ſuch a Town, and there ſhew'd him to 7%, 
Defendant, who was Conftable, and he apprehended him, and finding th 
201. about him took the ſamez and detain d it in his Poſſeſhon. The Defer. 
dant confeſs'd the taking the 201. as above; but that it being a Place gf 
no Strength, he was carrying it to the next Town, and was robb'q df 
the Money. Popham thought the Plaintiff ſhould have brought Troyer 
and not Treſpaſs, to which the other Juſtices agreed. Owen. 120. Mich 
3 Jac. B. R. Walgrave v. Skinner. | 
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| __ ; | (Z) Treſpals. Of  avhat Thing. 


8 1. E Obligor have Treſpaſs Vi & Armis againſt the Obli- 
. ve for king of the Obligation. 20 I, 6. 2. 

| 2. If he who has Charters breaks the Seals, Treſpaſs lies. Br. Treſ. 
„ CS paſs, pl. 29. cites 33 H. 6. 26. 27. 

"nl * Treſpaſs 3. Treſpaſs lies of a Couple of * Hounds, and of Partridges, and Fu- 
5 of a Hound ſants taken; but he ſhall not ſay Ad Valentiam. Br. Treſpaſs, pl. 31; 


| ater, and Cites 8 E. 4. 5. 
a dant de- ; , | 
* murr'd in Law, and the Plaintiff recover d 68. 8 d. for Coſts and Damages, notwithſtanding that the 
by Hound be a Beaſt of Pleaſure, and fere Naturz, and of which a Man does not pay Tithes, and Appeal 
41 of Felony does not lie thereof, nor Action of Detinue : But if a Man takes it and kills it, Treſpaſs lies; 
. for when it is made tame the Maſter has thereof a Property, and it may be Pleaſure or t to the 
Owner, as to guard his Houſe, or to kill Deer or Vermin &c. quod nota. Br. Treſpaſs, pl. 407. cits 
12 H. 8. 3. | | 5 


5 4. Treſpaſs by the Lady Wiche againſt the Parſon of D. who tobt « 
bl! Coat Ar mor, certain Pendants with the Arms of Sir Hugh Wiche her Baron, 
" and a Sword in a Chapel where he was buried; the Parſon ſaid that he 
took them as Oblations, Yelverton ſaid, I have a Seat in the Chancel, 
and have a Carpet, Book, and Cuſhion, and the Parſon ſhall not have 
thoſe Choſes in Action. Per Pigot, the Parſon cannot take a Grave-ſtone, 
Quere, for by the Reporter Oblarions ſhall be taken according to he 
| Intent of the Donor. Br. Treſpaſs, pl. 181. cites 9 E. 4. 14. 
For 2 tak- 5. Treſpaſs lies of a Hawk, Popinjay, Thruſh, Ape &c. which are 
7 _ made tame. Br. Treſpaſs, pl. 50. cires 12 H. 8. 3. | | 
Tian all not have Treſpaſs, but Trover and Converſion. Ard the Count ought to be that he is re- 
claim d; and is not ſufficient to ſay he was poſſeſo d of him as of his proper Goods F. N. B. 86. (L) h 
the New Notes there (f) 9 
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6. If a Man draws Wine out of the Veſſels and puts Water in the ſame i 
5 * up again, he ſhall have an Action of Treſpaſs. F. N. B. 88. 
tr 7. In Treſpaſs for taking a Greyhound with 4 Collar, the Deſcendant 
Fl pleads that the Dog was cour/ing an Hare in his Laud, and therefor be 

took and led him away. Whereupon the Plaintiff demurred; and adjudg d 
for the Plaintiff, becauſe the Plea is frivolous. Whereby it ſeems Tre 
_ paſs lies. Cro. J. 463. pl. 10. Hill. 15 Ja&'h B. R;Athit y. Sorbet. 

f f l , 
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8 Treſpaſs. 475 


Treſpaſs will lie againſt a Man for frighting another out of his Mo- 
5 As wherd ſeveral Perſons n A. to 5 84 «| Co- 
Iour of a Warrant, and to indict him of Perjury unleſs he would give 
chem Money and a Note, which he did through their Threats. And 
every Extortron is an actual Treſpaſs. Per Holt Ch. J. II Mod. 137. 
Mich. 6 Anne B. R. The Queen v. Woodward. 


8 * —— — 


(A. a) Treſpaſs. At what Time it lies. 


1. I Fa Man marries by Niefe J ſhall not have Treſpaſs ſuppo- Fitzh.tit.La- 
ſing the Trelpals at the Day after the Marriage, for then the drs 724 

was free by Martiage before. 46 E. z. 6. 

2. Ik a Man takes my Goods, and atter I grant them to another, yet If _ takes 

J may have Treſpaſs for the taking. 42 E. 3. 2. my Goods. 

wards I have my Goods again, yet I may have a General Action of Treſpaſs, and upon the Evidence 


the Damages ſhall be mitigated, 13 Rep. 69. per Cur. in Caſe of Heydon v. Smith cites it as the bet · 
ter Opinion in 11 H. 4. 23. 


3. It was agreed, that if a Man be indifed, arraign'd and acquitted of See (J 3) 
Robbery of J. S. he ſhall not have thereof Treſpaſs , tor the Treſpaſs is Pl. [6] 24. 
extinct in the Felony, and Omne majus trahit ad fe minus; Quære inde, 
Br. Treſpaſs, pl. 415. cites 31 H. 6. 15. a 
4. It an Alt be made Felony by Statute, as Hunting or the like, and af- 
ter a Man offends in it and then the Att is repeaPd by Stature, there the 
Hunting is diſpuniſhable ; for there the Law by which it ſhall be tried 
is repeal'd. But where Treſpaſs is done upon a Termor, and after the 
Term expires, the Treſpaſs is puniſhable 3 for there the Intereſt expires 
but not the Law. And ſo fee a Diverſity where the Intereſt expires, and 
the Law remains, and where the Law is tepeal'd and does not remain. 
Br. Corone, pl. 202. cites 2 M. 1. 
5. If L limit Uſes and revoke them and 7imit new Uſes, the Uſes ſettle 
without Entry or Claim; yet not ſo as to bring Action of Teſpaſs. Per 
ny man of J. Cart. 78. Trin. 18 Car. 2. C. B. in Caſe of Thomaſin v. 
Mackworth. 
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(. 2) "© At what Time. Before Poſſeſſion had by the 
_ - Plaintiff of the Thing taken. | 


. I. a Man have Waif and Stray within his Manor by Preſcription, 
and another Man takes the Waif or So out of the Manor &c. 
he who has the Manor ſhall have an Action of Treſpaſs for them &c. and 
that without any Seiſure of them before. F. N. B. g1. 2 | tus 
. 2. If a Man have a Wreck by Preſcription, or by the King's Grant &c. 
if Goods be wreck'd upon his Lands, another takes them away, he who 
has the Wreck ſhall have an Action of Treſpaſs Quate vi & Armis for 
this taking without Seiſure thereof before. F. N. N 9 (D) 
3. If an Abbot or other Man has a Hundred, and bas all Felons Good's 
within the Hundred, if any Felon within the Hundred be attainted, 
and the Sheriff rakes the Goods of the Felon within the Hundred, he 
Who has the Hundred and ſuch Liberty ſhall have an Action of n 
| | again 
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476 | Treſpaſs. 


againſt the Sheriff for the Goods which the Sheriff took, nnd the * 
ſhall be Quare vi & Armis &c. F. N. B. 91. (F) 


o - - * . *% + * . 


r. 


— 


(B. a) Treſpals. In what Caſes it may be jaftified. 


ol. 558. , . . 
LAY Juſtification for the Publick Good. 
2 Bulſt, 60 x, [2 Treſpaſs for enfring his Land Pedibus ambulando ſor 
2148 Punting and digging the Land, the Oetendant cannot juſt 


za this, and the Digging ot the Land by Reaſon of the Hunting a Badger 
we” "= to draw him out of his Hold, tho he fills up the Hole gutt u 
Earth afterwards, tho it be for the Publick Good. Tr. 11 Ja. B. 
1 125 Creibalg c. 1 Ch ſum fregit & herb The Defen 
See Tit. 2. a paſs Quare Clauſum fregit erbam Cc. | 
Hunting (A) tant cannot juſtify this Treſpaſs for Cauſe of Hunting the Fox 
* Mich. 37 B. between Nicholas and Badger by Fenner. 
3. Treſpaſs for digging his Land, the Defendant ſaid that it is 4 Acres 
adjoining to the Sea, in which all the Men of Kent have uſed Time out 
Mind when they fiſh in the Sea, to dig in the Land adjoining, to pitch Stakes 
to hang their Nets to dry, Nele ſaid he 2 to ſhew what Men. Per 
Choke and Littleton, this is no Cuſtom ; for it is contrary to common 
Right and Reaſon, But per Danby, Fiſhers may juſtity the going upon 
the Land to Fiſh ; for this is for the Common Weal, and tor the Sulte. 
nance of ſeveral &c. and it is the Common Law, quod fuit conceſſum 
but per Fairfax the Digging is the DeſtrutFion of the Inheritance, therefore 
it is no Cuſtom &c. Br. Cuſtoms, pl. 46. cites 8. E. 4. 18. 19. 
For the 4 Treſpaſs of cutting of Graſs, the Defendant ſaid that there is ſuch 
Common- a Cuſtom in the County of Kent, that when any Enemies come to the Se, 
2 * it is lawful for all the Men of Kent to come upon the Land. adjoining 
juſtify Tref. #0 thoſe ſame Coaſts, in Defence and Safe-guard of the Country, and there i 
pals as to en- make their Trenches amd Bulwarks for the Defence of the ſame Country, and 
ter the Land ſai d that at the Time of the ſame "Treſpaſs Enemies came &c. by which 
of 77 they dug to make Trenches and Bulwarks &c. Per Jenney this is 4 
dn Kc. Common Law to do ſo in Defence of the Realm; but Catesby Cont 
r King inde &c. quzre. Br, Cuſtoms, pl. 45. cites 8 E. 4. 23. | 
utrICe. . 
reſpaſs, pl. 213. cites 21 H. 7. 27. 


5. Every Man may arręſt a Nightwalker ; for this is for the Com- 
mon wealth; Per Huſſey and Fairfax. Br. Treſpaſs, pl. 416. cites 5 H 
7. 5. And fo it was agreed, 4 H. J. 18. | 

6. In Treſpaſs for taking his Horſe ; the Defendant juſtified by Virtue 
of a Commiſſion directed to the Conſtables by the Poſt=Mafter General, and 
that the Conſtables made a Warrant to him; and held good. Noy. 114 
Garrons v. Banbury. | »*2#Y 
J. In Treſpaſs for flinging dozun Materials erected towards the Buildin; 
4 Houſe ; the Defendants pleaded that the Erection was for Building! 

ouſe upon the King's Highway, and that they threw down the Materials 
And Holt Ch. J. ſeem'd to agree that the throwing down the Nuſa 
was juſtifiable. Comb. 417. Hill. 9 W. z. B. R. Lovey v. Arnold. 
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Tr cſpaſs. 


(Ca) Treſpaſs. Jmpriſonment juſtifiable. By Officers 
Upon Warrants. 


1 F the Sheriff arreſts a Man upon Proceſs, and lets him to Bail, 
and afrer returns a Cepi Corpus, and after A Habeas Corpus 

comes to the Sheriff ro remove the Body, the Shertff cannot juſtify 

the re-taking ot him upon this Mirit, aiter he had let him to Batl be- 

fore, but he ought to aid Himſelf upon the Bail. Mich. 10 Car. B. 

R. between Lay and Strut per Cutiàm in Action ot Falle Impriſon⸗ 

ment upon ſuch Re-taking. a 
2. In a Falſe Imprilonment againff a Tipſtaff of B. R. for imprt- 

ſoning him for 3 Montys, ik the Oetendant juſtities for 6 Hours be- 

cauſe he was a Servant to Sir John Lenthall, the Marſhal of B.. 

and appointed by him to attend and execute the Cominands of the 

Chet 4uſttce of B. B. for the Time being, and that there is a Cul⸗ 

tom a Tempore cc. that ſuch Servant fa appointed by the Marſhal 

tor the Time being, had uled to execute the Commands of the Chief 

Juſtice xc. and that after upon Tomplaint of J. S. to Sir Tho- 

nas Richardlon then Chiek Juſtice, againſt the Plaintiff according 

to the Cuſtom in tuch Caſe for the Chief Juſtice tor the Time being, 

a Tempore cc. uſitatam, the laid Chief Juſtice mandavit eidem 

Marcſcallo quod caperet the Plaintiff æ eum ſalvo cuſtodiret ita, quod 

haberet eum £oraa eovem Capitali Juſtictario quandocunque #c. 

ad reſpondendum de e ſuper his qu? ei ex parte dicti Oomint Regis 

oburerentur in ea parte. By Force of which Warrant he took the 

Plaintiff as Servant to the Marſhal and by his Command, and detain'd 

him by the Space of 6 Hours, and atter, at the End of the 6 Hours, 

deliver'd him to the ſaid Marihal Salvo Cuſtodiendum quouſque. This 

[5 a good Juſtification, tho' this Warrant was by Parol and not in 

Wriing, ic being by Cuttom, and tho' No Cauſe was expreſs'd in the 

Warrant, fhaſmuch as it is alleg d to be according to the Cuſtom, 

and it may be greatly prejudicial to the King's Service to exprels 

the Caule in the Warrant; and tho the Warrant is ita quod haberer 

cum coram eodem Capital i j uſticiario quandocunque &c. yet it is guod; ' 

for it is uſual in Warrants of Shertits to be with an 6c. * and the. > 75 

Siginfication of the Words Quandocunque &c. is Quandocunque 

the Party, who complains, will complain againſt him, and cho' the 

Velendant does not make any Anſwer, what the Marthal did with him 

ater his Delivery of the Plaintiff to his Cuſtody, but he only ſays, that 

he is not conuſant of ir, yet the Plea is good ; for if the Marſhal at 

terwards detains him unjuſtly, pet the Dekendant is exculed, be- 

daule he has done legally before. D. 11 Car. B. B. between Sir 

Geige 7 hrogmorton and Allen ADJUDN'D upon i Oemurrer. Intratur | 

Cr. 11 Car, B. N. Not. | | 

3. In lalſe Impriſonment, the Deſendant /aid that the Commiſſion of the If a mmi 

ling ſuch a Day was direſted to him and ahers to take thoſe who were no- ſion iſſuss to 

i Nanderd for Felonies or Treſpaſſes, notwithſtanding that they were me, 0 

"matted, and this is againſt Law, and that the Plaintiff had wounded F. mary te 

to Death by which they took them &c. And admitted tor a good Juſti- Law, and 

cation, tho the Commiſſion be againft Law, quod nota; And [rtho'] a thereupon | 

Van to whom the Commilſioners directed their Precept to take rhe wp * 

Plaintiff made this Juſtification upon the Matter, and nor the Com- jj be _ 


mittoners themſelves. Br. Faux Impriſonmear, pl. 9. cites 24 E. 3.9, cuſed of 


Treſpaſs as 
to this Act, by this void C-mmiſſien. Br. Treſpa%, pl. 37 2: cites $3 Aff 3. 
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S. P. Br. 4. It was agreed Arguendo, that where a Capias Iſſues to the Sherif 
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Mats gy without an Original, and he ſerves it, falſe Impriſonment does not lie; h 
1 25 it is not the Default ot the Sheriff; P er Hank. in Treſpaſs. Br. Faux Im. 


H. 7. 22. priſonment, pl. 3 1. cites 11 H. 4. 36. 


„8. P. Ard F. In Debt it was ſaid by Hill J. That if the *Sheriff takes a May | 
the Plaintiff Capias, and does not return the Writ, falſe Impriſonment lies; by; 2 


call =" itt it; te 
5 againſt the Bailiff, if the Sheriff does not return the Writ ; tor the De. 


Br. Faux fault of the Sheriff thall not condemn the Bailiff as it is faid elſewhere 
Impriſon- Br. Faux Impritonment, pl. 5. cites 11 H. 4. 58. 

ment, pl. 7. : 

Cites 21 H. 6. 5. per Paſton. A Common Bailiff arreſts a Man by the Sheriff's Warram, Fj: 
Impriſonment lies againſt the Sheriff, and alſo againſt the Bailiff, if the Sheriff does not returnthe Nin: 
But if the Bailiff of a Liberty makes ſuch Arreſt, he ſhan't be puniſh'd tho* the Sheriff never return; 
the Writ, becauſe he is not Servant of the Sheritt ; for the Sheriff can make no other Return than the 
Bailiff of the Liberty certifies him. Per Frowike Ch. J. But per Rede Ch. J. If a Common Bailis 
makes Arreſt, and his Mafter does not return the Writ, the Maſter ſhall be puniſh'd, and the Bails 
not. Kelw, 89. pl. 12. 22 H. . Anon. 

If the Sheriff does not return the Capias, Falſe Impriſonment lies; but otherwiſe it is of an 4ag. 
ment of Gcods out of an Infericur Court, Becauſe the Capias is conditional, but the Attachment General, Arg 
Lat. 223. in Caſe of Turvil v. Tipper cites 14 H. . 14 per Keble 

Fieri Facias & Capias ad reſpendendum, which have theſe Words Ita quod babeas Corpus eius lic ad 
reſpondend* &. ought to be return d in Pain of Action of Falſe Impriſonment; but Contra of Capias af 
Satifaciend', which has no ſuch Words in it. Br. Faux Impriſonment, pl. 12. cites 21 H. 7. 22. Per 
Kingſmill ]. | 


If a CGnſta- 6. In Treſpaſs of Impriſonment, the Detendant ju/ifijed by Warran of 
- has % he Peace to him directed to make the Plaintiff to find Surety of the Peace, 
1 And it was held that he fball ſay firſt, that he required him to find Surty, 
fon befere a and he would not, by which he arreſted him; tor he ſhall not arreſt him 
Zuſtice of if he does not refuſe to find Surety, and there it is agreed that he may 
2 N arreſt him diverſe Times; for if he arreſts him, and he breaks from him, 
Peace, and, he may retake him, and fo ſeveral Times; quod nora. Br. Faux Impri 


zpon Refuſal ſonment, pl. 18. cites L. 5 E. 4. 12. 

to carry him 

to Gaol &c. if upon carrying the Perſen before a Juſtice be refuſes to give Security, the Officer with- 
out any New Warrant or Command may carry him to Priſon by Virtue of the Words of the War- 
rant, viz. (And if be ſball refuſe &c.) 5 Rep. 59. a. b Hill. 32 Eliz. B. R. in a Nota of the Reporter in 
Foſter's Caſe, alias Foſter v. Smith, | 


J. In Falſe Impriſonment, the Defendant zu/ti/ied the Impriſonment 
for a quarter of an Hour by Capras diretied to the Sheriff againit the Plan- 
— tiff, who commanded the Defendant to arreft him, by which he took him and 
did not ſhew Precept. Per Moyle, where the Sheriff comes to arreſt a 
SN Man he need not ſthew Capias, but if the Defendant demands his Warrat!, 
he ought to ſhew his Warrant; but Choke jaid, No; for the Sheriff or 
Bailitt Errant who is known and ſworn, needs not ſhew Warrant, for the 
Party is bound to take Conuſance thereof; but where the Sheriff com- 
mands another to arreſt the Party, he ought to ſhew Warrant; for othet- 
wiſe the Party may make Reſcous. Br. Faux Impriſonment, pl. 23. cit 
8$E.4 1&4: | wt | 
8. * Man may juſtify in Falſe Impriſonment inaſmuch as Suppliccel 
came to the Sheriff, and he awarded Warrant to the Defendant to take hin, 
which he did, and yer the Sheriff cannot give his Power to another te 
take Surety there. Br. Faux Impriſonment, pl. 34. cites 9 E. 4. 30. 
9. If Action be brought againſt F. N. Son of M. NM. if the Sheriff ij C., 
pias arreſts F. M Son of 7. N. Action of Falſe Impriſonment hes, tho 
the Party, who is arreſted, be the ſame Perſon againſt whom the Plaint! 
has Cauſe of Action, which was agreed Arguendo in Detinue. Br. Fu 
Impriſonment, pl. 38. cites 10 E. 4. 12. _ 
10. If the Sheriff of London 3 a Man in London 5 Capias dire 
Vicecomitibus Mida Writ of Falſe Impriſonment lies. Br. Privilege, p. 
44. cites 16 E. 4 5. | | 


11. Where 


” a * 


Treſpaſs. 


11. Where a Frftice of Peace awards Warrant oft the Peace, and the 
Offcer arreſts him, and will not ſuffer him to come before ſuch of the Faſtices 
i the Peace which he chuſes, to find Surety of the Peace, the Party jhall 
ve Al ion of Falle Impriſonment againſt the Officer; Per Fineux Ch. 

Brooke lays, Quære inde; tor as it ſeems, it is at the Diſcretion of 

che Officer to carry him betore ſuch Juſtices as he will.  Quzre, if the 
Officer of Malice will carry him to a Fuftice who inhabits 40 or 60 Miles 
{ifant, where there are other Juſtices of Peace who inhabit within two 
Leagues [or 5 or 6 Miles] ot the Place where he arreſted him. Quzre, 
it Action upon the Cafe does lie or not. Br. Faux Impriſonment, pl. 11. 
cites 21 H. J. 21. 1 

12 If Bailiff, by Precept of the Sheriff, arreſts a Man, and does not 
carry him to the Sheriff, Falſe Impriſonment lies; Per Kingſ. J. Br. 
Treſpaſs, pl. 211. cites 21 H. J. 22. 

13. A Juſtice of Peace cannot makes a Warrant to arreſt a ſuſpected Per- S. P. And 
ſun, unleſs he be indicted; and yer if he does make ſuch Warrant, and whoa. non 


_ — 


che BaililF ſerves it, he ſhall be excuſed; for they are Juſtices of Re- 2 
cord. Br. Faux Impriſonment, pl. 33. cites 14 H. 8. 16. withſtanding 


| that the Tuſ- 
tice err'd in awarding the Preceſs. So where the Sheriff errs in his Warrant, directed by him to the Bail 17 
Franchiſe. So of his own Bailiff; by 3 Juſtices, and after Fitzh. the fourth Juſtice did not deny it. 
Br. Faux Impriſonment, pl. 8. cires 14 H. 8. 16. 


14. If the Sheriff takes J. S. by Force of Proceſs awarded out of à But Trin. 
Court, which has not Furiſdiction of the principal Cauſe, he is a T reſpaiior. re yo 
Bur otherwiſe it the Court has Authority of the principal Cafe; there if 4 by le 
the Proceſs be miſconceived, it is only erroneous ; Per Manwood Ch. B. Ch. I. and 


2 Le. 89. pl. 112. in Caſe of Ognel v. Patton. agreed to by 
tne Court, 


That if an Arreſt be by Proceſs out of an inferior Court, in a Cauſe not ariſing within their Juriſdiction, 
the Party arreſted may have Action againſt the Plaintiff, who ſhall be intended Conuſant where the 
Cauſe of Action aroſe ; but not againſt the Judge or Officer who has enter'd the Plaint, or the Officer 
who has 7 ——— it, but the proper and juſt Remedy is againſt the Plaintiff. 2 Jo. 214. in the Caſe of 
Olliet v. Beflcy. 


15. If the Plaintiff” commands the Sheriff to diſcharge the Defendant be- 3 Bulſt. 96. 
fore his Impriſonment, and makes to the Sheriff a Releaſe of that Suit, 1 
and yer the Sheritt' impriſons rhe Defendant, it is falſe Impriſonment. & * 
And per Doderidge J. It the Caſe be, that the Sheriff has no Conuſance of 
the Plaintiff, and therefore retuſes ro diſcharge the Priſoner, he muſt 
plead ſo. Cro. J. 379. pl. 7. Mich. 13 Jac. B. R. Withers v. Henly. 

16. It the Sheriff has not any Writ, and makes a Warrant to J. D. to 
arreſt J. S. Action lies for this Arreſt againſt J. D. and the Sheriff alſo, 

Per Jones J. Jo. 379. Hill. 11 Car. B. R. in Girling's Caſe. ; 

17. Where a Capias iflues out of an interior Court, and 0 Summons * © ci | 
was firft iſſued, tho upon a Writ of Error, this Matter is not aſſignable, Pell, Bu. 
becauſe a Fault in the Proceſs is aided by Appearance &c. yet Falſe Im- ron of the 
priſonment lies upon the Arreſt, And an Officer cannot juſtity by Pro- Exchequer, 
cels our of an inferior Court, in like manner as upon Proceſs out of the in — 88 
Courts at Meſiminſter. For ſuppoſe an Attachment thould go out of the Gg of 
County Court without a Plaint, could he, that executes it, juſtity? Vet Gwinne v. 
a Sheriff may juſtify an Arreſt upon a Capias out of C. B. tho there was no Poole, 2 


Original. But * Miniſters to the Courts below muſt ſee that Things be Lutw. 1565, 


duly done; Per, Hale Ch. J. and Judgment accordingly, Vent. 220. £556 har 
Trin. 24 Car. 2. B. R. in Caſe of Read v. Wilmor. this certain- 
ly is only 


Proceſs verſo Ordine, and only erroneous, and that it was fo held in the Caſe of Mard v. Ellain 
Cro. J. 261. and ſo in Palm. 449. Barget v. Earvey, and that no Cuftom of any Inferior Couit will 
m.ke this Proceſs good, and cites 2 Roll Abr. 277. Banks v. Pembleton, nor would it be fo by the 
Cuſtom of London, but that it is confirm'd by Act of Parliament, and otherwiſe would be only crrone- 
1 ; has where Proceſs iſſues out of an Inferiour Court — 4 it 4 only 4 1 5 4 Le. 
Savage and Knight. And Nora, there is no Authority cite ale to ſupport the ſudgment in 
the Caſe of Read v, ne, and there ſeems no Reaſon that Officers of Inferior Courts ſhould be 
\ ; 


more 
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more knowing than thole of Superiour Courts, to judge of the Legality of Proceſs under the Peri of 
being ſubject to an Action, and that it would be hard Doctrine; but the true Reaſon, why they are as 
liable, is, where the Court or Judge has Juriſiiction of the Matter, they are only Miniſters and Can 
not di hute the Legality of the Mat dates directed to them. 2 


* S8. P. by Nallet J. Mar. 118. pl. 195. Mich. 17 Car. in Caſe of Dye v. Olive; bur 


— — 


*—» —_— 


; . | Heat 
contra. Avd Bramſſon Ch J. confeſs'd, that it was hard to puniſh an Gfficer tor his Cbotions b 
what he is bound to do; and that if he does an Act by Command of the Court, whether the Act be 


” . . * * o * * . ,% 0 ly 
vr unjuit, he. is excuſed, in ca'e the Court has Juriſdiction ; but other wiſe he is liable to an Actio] of 
Falte Impritonment. Bur the Cafe was adjourn'd, | 


2 Show. 148. 18. If a Bailiff of a Liberty arreſts F. & out of the Liberty, and delivers 
pl. 131. Hill him to che Gaoler ot the Liberty, who detains him, yet the Gaoler 35 
32 = GR det liable to an Action of Falſe Iinpriſonment; tor he knew nor that the 


adjorratur. Arreſt was rortious, nor is he obliged ro inquire about it. And if he 
S. C. by had been inform'd of it, (without being of the Covin or Prattice in it) yet 
the Name he ought to detain J. S. being deliver d to him with a good Warrant tir 


e the Arreſt, tho' the Execution ot it was illegal; tor had ſuch Inſorma. 


Ivid. 204. tion been talſe, the Gaoler, by letting J. S. at large, would be liable to 
pl. 214. an Eſcape. And a Judgment in C. B. was revers'd. 2 Jo. 214. Trin 


Car. 2. F. C. 


by the Name Of Oliet v. Reſſey, adjornatur. S. C. cited per Powell J. in Caſe of Gwin v. Pool. 
Lutw. 1568 Skin. 49. Clliot v. Beſey, S. C. in B R. and it was argued againſt the Judgment in 
C. B. that if the Gaoler had ſutfer'd him ro depart after the Bailiff had brought the Priſoner to him. it 
had been an Eſcape; and likewiſe if the Gaoler had refuſed him, it had been an Eſcape ; ſo that to 
puniſh the Gaoler for an Eſcave if he refuſes him, and for Falſe yay 4:09 wh if he receives him, i; 
unreaſonable. And tho' their main Reaſon in C B. was, for that the Bailiff of a Liberty and the Gaolcr 
were but one Officer, vet 'tis plain that is a Miſtake, as was ſaid here by the Court; and they ſaid, thy 
in this Caſe the Gaoler ſhould be puniſh'd for doing but his Duty, and yet be without an 
"Twas ſaid by the Court, that in this Cate, tho Notice had been given to the Gaoler, yer tu ere not 
material. Upon this the Court pronounced their Reverſal, Niſi. Lambert & Olliot v. Beſley, 
Ray m. 421. S. C. argued by Raymond J. who conceived the Tudgment ought to be affirm d. 
Ray m. 406. Bcflcy v. Ollut, S C. and the ſame Argument of Raymond J. in Support of the ſudg- 
ment of C. B but ſays the other 3 Jucges reſolved, That the Gaoler was not chargeable, becauſe he 
could not have Notice whether the Priſoner was legally arreſted or not, and yet he is compellable to 
ake him into his Cuſtody, and if he lets him go it will be an Eſcape. 8 C. cited by Powell ]. : 
utw. 1568. in the Appendix, in the Caſe of Gwinne v. Poole & al*. That the Gaoler not being Pri. 
vy to the Tort, ſhall not be puniſh'd for doing his Duty in keeping his Priſoner. | 


y Remedy, 


* 


19. If an Officer in ermeddles in, or does nothing but what belongs to bi; 
Office, he is not liable ro precedent tortious Acts. 2 Jo. 214. Ollier ». 

| Belly. | 
Vent. 369. 20. If an Action be brought in an inferior Court for a Mutter which 
— v. does nut ariſe within its Furiſdiffion, and the Detendant be arreted 


F pins C thereupon, yet no Action will lie * the Officer that arreſted him, 
and fays, tho it will againſt the Plaintiff. Skin. 131. pl. 6. Mich. 35 Car. 2. 
that ſo it B. R. Per Cur. in the Caſe of Hudſon v. Cook. 
was ſaid to 
be reſolved 18 Car. 2. in the Exchequer, when Ld. Ch. J. Hale ſat there, in the Caſe of Cow per- 
Cow per. 2 Show. 328. pl. 335. S. C. but not S. P. S. C. cited 2 Lutw. 1568. by Powell ]. 
in his Argument in the Caie o On inne v. Poole, and ſays he knows not any Authority againſt it, ua- 
leſs the Cafe of * Martin v. Part alt, in Koll's Rep. which he ſays is a Miſ-report of that Caſe, be- 
cauſe the Ld. Hobart, who was Ch J. when this Judgment was given, reports it 0.herwiſe. 

* Hob. 63. pl. 64. and 2 Roll 109. 116. 


21. If one has a legal and an illegal Warrant, and arreſts by Virtue cf 
the illegal Warrant, yet he may juſtity by Virtue of the legal one; for 
it is not what he declares, but the Authority which he has, is his Juſti- 
fication; per Holt Ch. J. 12 Mod. 387. Paſch. 12 W. 3. B. R. in the Cale 
ot Dr. Greenville v. College of Phyſicians. | 

22. It upon an Eſcape-Warrant a Priſoner is taten by the Mob, witt- 
out any Othcer, and deliver'd to the Sheriff, per Holt, tis as if there 
had been no Warrant at all; nor can the Sheriff derain him by gratring 
legal Impriſonment on an illegal one; if he do-s, Falſe Impritonment 
will lie againſt him. He is bound not to receive him from any body 

but the Conſtable, or other Peace-Officer ; but it ſuch affirms himſelf s 


Treſpaſs. 
de a Conſtable, he muſt believe him, and make Return accordingly 3 
per Holt Ch. J. 6 Mod. 154. Paſch. 3 Ann. B. R. in Caſe of Rich v. 


Doughty. 


C. a. 2) Impriſonment. Juſtification, By Officers by 
Warrant. Pleadings. 


Ieeptus de Facie is no Excuſe for the Sheriff's arreſting a wrong 

D Peron by Virtue of a Writ. Arg. in the Cafe of Male v. Pill. 
Built. 149. cites 13 H. 4. 2. Per Hanktord. 

2. In Falſe Impriſonment the De/endant juſtified, becauſe B. F. Fuſtice of 
Peace &c. found the Plaintiff guarding a Manor with Force and Arms, and 
arreſted him, and ſent him to the Gaol of L. where the Defendant was Con- 
fable, by Force of a Warrant &c. made to him by the ſaid Fuſtice to receive 
him, by which he received and impriſon'd him there, prout &c. which is 
the ſame Im priſonment. Yelverton ſaid, De fon tort Demeſne abſque tali 
Cauſa, and held no Plea ; tor the Detendant juſtihed by Matter of Re- 
cord. Yelvert. De ſon tort Demeſne, abſque hoc that he impriſon'd 
him by Force of the Precept. Newton; As he had a Precept, it ſhall 
be intended that he did it by Virtue thereof. Yelverton ſaid, he im- 
priſon'd him, abſque hoe that the Fuftice of Peace made to him any Precept; 
and the others e contra. And becauſe it was dubious how this Matter 
ſhould be tried, whether per Pais, or by Certificate of the Juſtice to 
certity it upon a Writ to him directed, therefore he ſaid, That De ſon 
turt Demeſne abſque hoc, that the Fuſtice of Peace illic ei miſit; and the 
ters e contra. Br. De fon torr &c. pl. 16. cites 21 H. 6. 5. 

z. And in 16 E. 3. the Detendant juſtified to make Execution for Da- 
mazes recover d; and the other ſaid, that De ſon tort Demeſne abſque tali 
Cauſa. And the Iſſue received, and P. 18 E. 3. accordingly ; for not- 
withfanding his Authority, he may take the Goods de ſon tort Demeſne. 
Nota bene, and Study ot the beſt; and ſee the Book for the Pleading of 
the Bar above at large. Br. De ſon tort &c. pl. 16. 

4. In Falſe Impriſonment the Defendant ſaid, that Capias iſſued out of * In Treſ- 
the Exchequer againſt the Plaintiff to the Sheriff of M. to take the Plain- ou 4 
tiff; by which he took and impriſon d him, by Virtue of a Warrant to him bene 
irected thereupon by the Sheriff, the Defendant being a Bailiff ſworn and taking, SY 
known, And the Plaintiff demurr'd, becauſe the Defendant did not impriſoning, 
ſhew & Place where the Warrant was made, and did not ſhew if the She. the Defen- 
riff + return'd the Writ or not. And as to the Place it is good by the beſt on Taki, 
Opinion; for if the Plainriff denies the Warrant, the Detendant may re- and Lapel." 
Join, That it was made at D. &c. And as to the Return, it is good; ſoning juſti- 
tor the Bailiff cannot compel the Sheriff to return the Writ; bur this is 7% 4 
the Default of the Sherift. But where the Sheriff himſelf juſtifies, he . TH 
ought to allege, that he has rerurn'd the Writ; but per Rede J. the Alayer; but 
Defendant ought to ſay, that he return d the Body to the Sheriff, or brought ſvews neither 
the Priſoner to him. And then a good Juſtification, & adjornatur. Br Time or 


8 Place when 
Faux Impriſonment, pl. 12. cites 21 H. 6. 22. or chere it 


eas made. 
And per Cur. a Place ought to be alleg'd where the Warrant was made. Roll. Rep. 135 pl. 15. Hill, 
12 Jac. Wilton v. Dodd. Ibid. 176. S. C. accordingly, and admitted by Coventry of Counſel for 
the Defendant. | 
In Treſpaſs of Impriſonment the Defendant pleaded, That be took the Body as Servant cf the Sheriff, and 
by bis Command. And well, without ſhewing that his Maſter had return'd the Writ ; for the Laces of 
the bat ſhall not prejudice the Servant; but contrary of the Maſter himſelf; Per Littleton. Er. Leb 


paſs, pl. 339. cites 18 E. 4. 9. | | 
6G 5. Treſpaſs, 
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482 Treſpaſs. 

5. Treſpaſs. If a Serjeant arreſts a Man, and one comes in Aid of J 
or it the Party ſhews to the Serjeant, or the Sheriff, the Man who hall he 
arreſted, there, in Treſpaſs or Falſe Impriſonment, the Serjeant, or ho 
who ſhews or comes in Aid, juſtifies as above. There the Haim foal 
not ſay, that De ſon tort Demeſne abſque tali cauſa, againſt the one f ;1, 
other ; but ſhall traverſe ab/que hoc that he had ſuch Capias, or made an 
Reſcons, or ſuch like &c, Br. De fon tort &c. pl. 19. cites 2 | 

6. 
F 6. In Falſe Impriſonment the Defendant ja/tified, that he at an}, 
Day, after the Day in the Declaration, arreſted him by Warrant f i, 
Peace, and carried him to the Gaol, abſque boc that he was guilty before & 


"nd But it was ſaid, that the Juſtification is no Plea without ſaying, th 
4 A . . 7 my 2 . 85 tat 
bl he carried him to Gaol; Br. Faux Impriſonmear, pl. 21. cites 5 E. 4 
it} 5. 6 


Pf 7. In Treſpaſs the Defendant juſtified the Impriſonment by Pre; 
14 which came 7 a Fuſtice of Peace, by reaſon of a Supplicavit. And the 
588 Plaintiff ſaid, that De ſon tort Demeſne &c. and ſo to Iſſue. Br. De 
118 ſon tort &c. pl. 40. cites 9 E. 4. 31. | 
W 8. In Falſe Impriſonment the Detendant juſtified as Sheriff” of A. i 
i F arrefted him by Capias, Judgment &c. And per Catesby, this is no Plez, 
5 without anſwering to the Falſe Impriſonment; but it ſeems a good Plea, it 
i he ſays, that it is the ſame Impriſonment. Br. Faux Impriſonment, pl. 29. 
bl Cites 22 E. 4. 47. | 

. 9. In . where the Bailiff makes an Arreſt, De ſn 
tort Demeſne &c. is a good Plea, Contra where the Sheriff bin} 


. males the Arreſt, and is prohibited. Br. De ſon torr &c. pl. 53. cites ib 
"i H. 5. 3. Per Keble | 
1 10. Faux Impriſonment. The Defendant juftifed, becauſe the Plan 
4% ſaid to J. S. that the Mayor of Barnſtable was a Fool, which the Jy; 
. hearing of, commanded the Defendant, being ah Officer &c. to impriſon hin. 
And upon Demurrer it was adjudg'd no Plea ; but for ſuch Words be 
might have bound him to his good Behaviour, but was not to imprif 
him. Vet if the Mayor had been in public Place of Fuftice, and he had 
call'd him by ſuch opprobrious Words, he might impriſon him. Co, 
E. 58. on 38. Mich. 29 and 3o Eliz. B. R. Simons v. Sweete. 
11. In Falſe Impriſonment the Detendant ju/tified, that he was Conſt 
ble, and the Plaintiff being in the Preſence of a Fuſtice of Peace, who, 1 
having Opportunity to examine him, commanded the Defendant to take tht 
Plaintiff into his Cuſtody till the next Day, which he accordingly did, 
which is the fame Impriſonment. It was adjudg'd a good Juſtification, 
tho* not alleg'd what Cauſe the Fuſtice had to impriſon the Plaintiff, or au 
Warrant in Writing, it being in the Fuſtice's Preſence. But the Juſtibcs 
tion is as proper for another as for the Conſtable. But becauſe the De- 
tendant juſtified the 16th, where the Impriſonment is ſuppoſed the 15th, 
the Plaintiff had Judgment. Mo. 408. pl. 551. Trin. 3) Eliz. Brougt- 
ton v. Mulſhoe. | 
12. In Falſe Impriſonment, if the Defendant jufti/fies by a Capias totht 
Sheriff, and a Warrant from him, there De injuria ſua Propria generally 15 
good Replication; for then Matter of Record will be Parcel of the Caulk; 
(tor the Whole makes but one Cauſe) and Matter of Record ought not c 
be put in Iſſue. Bur he may reply De injuria ſua Propria, and traverſe 
the Warrant, which is Matter of Fact. But upon ſuch Fuſtificatioa, . 
Force of any Proceeding in the Admiralty, Hundred, or County Cur 
&. not being Courts of Record, there De injuria ſua Propria generally 
good ; for all is Matter of Fact, and the Whole makes but one Caule; 
er Cur. 8 Rep. 67. a. Mich, 6 Jac. in Crogate's Caſe. vo 
13. In Treſpaſs of Faux Impriſonment againff a Sheriff and Bailif, 
they juſtified by Warrant on Wet to the Sheriff. The Plaintiff replies, 
that no Writ was then taken out. To which the Defendant * — 
| dome! 


18 . 
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Judgment pro Plaintiff; for albeit the Bailiff has a Warrant, yet he is 
liable, if there be no Writ, Contra if the Writ be void, if deliver'd. 
2 Keb. 705. pl. 69. Mich 22 Car. 2. B. R. Plucknett v. Grenes. 

14. Treſpaſs of Battery and Impriſonment. The Defendant j1/tified þy Saund. 298. 
1 IVrit out of B. R. directed to the Sheriff, and a Warrant thereupon Green v. 
made to him. The Plaintiff demurr'd ſpecially, becauſe it is not pleaded, aud favs 
that the IVrit was deliver'd to the Sheriff' as the uſual Form is. It was an- that it was 
ſwer'd, that it need not be ſo pleaded; for if in Truth a Writ be ſued, inſiſted that 
tho he made a Warrant before it came to his Hands, it is lawful; an _ roy rand 
the Precedents are both Ways, as Or, Bonham's Caſe, Co. 8 Rep. reply 1 3 
and other Caſes cĩ ted; and of ſuch Opinion was Hales and all the Court, tbe Arreſt 
and gave Judgment for the Defendant, Levinz of Counſel for the De- before 


ſendant. 2 Lev. 19. Mich. 23 Car. 2. B. R. Jones v. Green. Ae, 
ſeliverd, and then the Matter would come in Queſtion ; but now the Plaintiff by bis Demurrer has lo 


tle Advantage of ir. And of ſuch Opinion was the Court, viz. that it ſhould be intended, that the Bill 
of Middleſex was deliver'd to the Sherift before the Arreſt, and before the making of the Warrant; 
and that the Plaintift ſhould have replied the contrary, ſpecially if it had not been true; and that by 
the Demurrer he has admitred the Delivery of the Bill, and the Court was ready to give ludgment for 
the Defendant ; but gave the Plaintiff leave ro diſcontinue on Payment of Coſts ; becauſe, in Truth, 
the Bill was not deliver'd to the Sheriff till after the Arreſt, as the Plaintiff's Counſel inform'd the 
Court. 


— 
— 


15. In Falſe Impriſonment &c. the Defendant juſtiſed under a Latitat S. P ; Salk, 

and Warrant, and Arreſt therenpon at D. Abſque hoc, that he is puilty at 5575 2 5 
ay other Place or Time. The Plaintiff replied De inj uria abſque tali cauſa. ,* A 
Toe Defendant demurr'd, and Judgment for him; becauſe upon General cites 3 Lev. 
Demurrer it is ill to put Matter of Record, and Fact, and Variety of 69. 
Matters in one Iſſue, as the Warrant, the Arreſt &c. Beſides the Re- 
plication wanted Conclution, viz. Et petit hoc quod Inquiratur per Patriam; 
br the Replication in this Cafe ought to make Iſſue of itſelf, whereas 
here thoſe Words are wanting. 3 Lev. 65. Trin. 34 Car. 2. C. B. Furſ- 
don v. Weeks. | 

16. In Treſpaſs and Falſe Impriſonment, and detaining him in Priſon, Skin. 50. 
quo2/que finem fecit ad Damnum 1001. The Defendant pleaded Not Guilty Elliot v. 
as to all, except the Impriſonment; and as to that, he juftified by a Non e 
Omittas &c. It was aten d for Error, that the Defendant was charged as to this 
tor Impriſonment of the Plaintiff, quouſque fem fecit pro Deliberatione, Point ſaid, 
which is ct anſwer*d ; tor the Impriſonment only is juſtified, and not that the 
the Finem fecit. But the whole Court thought the Plea good not- — — 
withſtanding, becauſe he pleaded Not Guilty as to all, beſides the Impri- Officer from 


ſoument. Raym. 467. Trin. 34 Car. 2. B. R. Beſſey v. Ollior. the Bailiff 

, or Steward ; 
and where it had been objected, that the Gaoler might, in this Caſe, have Action ſur Caſe againſt the 
Bailiff, the Court doubted of it. And where it was urg'd, that if the Gaoler keeps one impriſon'd for 


"or Paying unreaſonable Fees, that now the Impriſonment becomes falſe ab initio, the Court doubred 
of it. 


17. In Treſpaſs, Aſſault, Battery, and Falſe Impriſonment, the De- 
lendants j4/tified under a Plaint levied againſt the now Plaintiff iz an in- 
ſeriour Court, tor a Debt of 201. and that a Capias iſſued, whereupon he 
arreſted him. The Plaintiff replied, that the Cauſe of Action did not ariſe 
Within the Furiſdiction of the Court. And upon a General Demurrer - 
Judgment was given for the Defendants. 2 Lutw. 935. 1506. Mich, 
4W.&M, in the Exchequer, Gwinne v. Poole & al'. 

18. In Treſpaſs of Afaulr, * Wounding, and Impriſonment, 
the Delendanr, as to the Aſſault and Impriſonment, juſtified as Bailiff un- 
der a Fudement and Execution in an inferior Court of Record, and that he 
at D. Molliter manus &c. and arreſted him &c. The Plaintiff demanded 
Oer of rhe Execution, which appear d to be i out more than a Tear after 
the Fudzment. And then replied, that no xecution emanavit infra Au- 
aum. And upon Demurrer it was reſolved, That ſaing our the Execu- 

tion 
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484 ITreſpaſs. 
tion after the Year was not void, but only voidable by Writ of Error: 
ſo that till it is reverſed, it is a good Juſtification. 3 Lev. 403 Mich 
6 W. & M. in C. B. Patrick v. Johnſon. 

19. In Treſpaſs, Aſſault, Battery, and Falſe Impriſonment, the Defen. 
dants, as to all but the Falſe Impriſonment, pleaded Not guilty ; and a 
to that they ju/tify by Virtue of their Charter confirmed by Act of Parlia. 
ment, and by the Statute 14 H. 8. impowering them to fine and imyri. 
ſon pro non bene utendo Facultate Medicine &c. and fo juſtify the Im. 
priſonment Pro mala Praxi, by a Warrant in Writing under the Hands and 
Seals of the Cenſors &c. The Plaintiff replies De Injuria ſua propria, & 

Non Virtute Warranti predifi, & hoc petit quod inquiratur Per Patriam; 

And Holt Ch. J. who delivered the Opinion of the Court, held the Re. 

plication ill, and that the Plaintiff does not ſay there was no ſuch War. 

rant, nor traverſes it, but only ſays he was not arreſted by Virtue of it. 

If he had denied that there had been any ſuch Warrant, it had been 4 
good Traverſe, for then the Detendant would not have had Authority to 

arreſt the Plaintiff; but if the Plaintiff was arreſted for other Cauſe, and 

not upon this Warrant, then the Plaintiff ſhould have ſhe wn the oc|::x 

Cauſe; as it there were two Warrants, the one good, and the other ill, 

and the Plaintiff had been arreſted upon the ill one, he ought to ſhew it 

ſpecially, and a Traverſe that Defendant did not take him by V irtue of 
ſuch Warrant, is ill; but he ſhould have traverſed that there was any ſuch 

Warrant, or have ſaid that it was granted afterwards, abſque hoc that there 

was any ſuch Warrant at the Time of the Arreit. Ld. Raym. Rep. 454 
 Eaſter-Term 11 W. z. Groenvelt v. Burwell & al. Cenſors of the Co- 

lege of Phyſicians. 


(D. a) Impriſonment juſtifiable by Officers. What 
ſhall be good Cauſe of Fuſtification of Impriſonment 
by Officers. 


1. JF a Man comes thro” a Vill, driving certain Beats, and a Hue 
 -& and Cry purſues him, the Bailiff of the Vill may Juſtity the Jun 
priſonment of him #c. without other Cauſe, that is to ſay, ok il 
Feme. Suſpicion, or Jndictment. 29 E. 3. 39. adzudged. 
Br. Falſe 2. Ik an Hue and Cry be levied upon a Man, it is good Cauſe of 
Impriſon- Impriſonment of him by an Officer, without any other Caule. 29 


ment, pl. 16. 
S. P. cites E. 3. 39 b. 


5 H. 7. 4.— 
And See Robbery (Z) per totum. 


Cro.E.222. z. VPon a Suit in the Chancery between A. and B. ik an Order be 


pl. 2 bel. made by the Court chat the Warden of the Fleer ſhall rake B. and in. 
NA priſon him for diverſe Contempts done to the Court till he has made an 


is not S. P.— EY, 
And Le. 237 Obligation to A. and the Warden of the Fleet, by Force of this 2! 
pl. 320. S. C. Der takes him accordingly, this ts juſtifiable th an Action of Fall 
is not S. F. Impriſonment againſt A. who comes in Aid of the Warden by Force 
of ſuch naked Commandment without Writ. Tr. 39 El. B. . 
between 7ay/or and Beale. 
4. Falſe Impriſonment againſt R. who came Vi & Armis, and beit 
and impriſoned him, the Defendant ſaid that he was Conſtable, and ht 
Plaintiff beat R. almoſt to Death, by which Hue and Cry was levied, aud 


the Defendant would have arreſted him, and the Plaintiff refuſed the dr N 
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„ which the Conſtable took Power to arreſt bim, and the Damage which he 
a was Lecanſe he diſturb'd the Arreſt ; and to the Impriſonment he ſaid, 
chat becauſe the Plaintiſt beat R. almoſt ro Death, he impriſoned him by 4 
Pays, till he perceived that R. would live, and then he let him at large; 
judgment &. and no more is thereof ſaid; and therefore it ſeems that 
tis a good Plea, Br. Faux Impriſonment, pl. 6. cites 38 E. 3. 6. And 
ſee 38 H. 3. that a Man cannot arreſt him atter the Affray is over with- 
gut Warrant. Contra before the Affray, and in the Time of the Affray 
Kc. And fo of a Juſtice of Peace. p 

5. A Man cannot juſtify Impriſonment by Writ de Nativo habendo, or 
by Jaſticies; tor thoſe are only Commiſſions to hold Plea, and the Body 
hall not be taken but by Proceſs out of Court of Record, and the Court 
of the Sheriff by thoſe is not of Record. Br. Faux Impriſonment, pl. 
zo. cites 2 H. 4. 24. | 5 5 | 

6. If the Sheriff dpes not return the Writ, yet the Servant who makes the 
Arreſt, may juftify ; tor the Act of the Maſter ſhall nor loſe the Juſtifica- 
tion ot the Servant, Per Danby and Choke; but Moyle and Littleton 
contra, but agreed of the Bailiff of the Franchiſe that it ſhall not hurt 
him. And ſo after, that the Sheriff himſelf cannot juſtify without re- 
turning the Writ; and vet he may, Per Choke, in caſe the Parties notify 
to him that they are agreed. Br. Faux Impriſonment, pl. 23. cites 8 
E. 4. 18. 

0 ii a Van makes Aſſault upon the Conſtable, he may juſtify to arreſt him 
2% made the Default, and to carry him to Gaol tor breaking the Peace, 
the” he himſelf be Party, viz. the Conſtable upon whom the Aſſault was 
made; Quod nota. Br. Faux Impriſonment, pl. 41. cites 5 H. J. 6. | 

9. A Man may arreſt J. N. by Command of the Fuſtices of Peace, if 
J. N. be preſent in Sight, and not otherwiſe, Br. Faux Impriſonment, 
pl. 33. cites 14H. 9. | 

9. It a Conſtable by Warrant of the Peace from a Fuſtice of Peace arreſts 
the Party, and brings him to the Fuſtice, who does nor put him to find 
Surety, Action does not lie againſt the Conſtable, Br. Faux Impriſon- 
ment, pl.-12. cites 21 H. 7. 22. 

10. Where a Man arreſts another, and has no Warrant at the Time of 
the Arreſt, but after a Warrant is directed to him for this Purpoſe, this 1s no 
Cauſe to juſtifys Per Cur. Br. Faux Impriſonment, pl. 8. cites 14 H. 
9. 16. os 1 Wie 1 

11. In Falſe Impriſonment the Defendant juſtified, for that Sir R. L. Brownl. 204, 
the Lr Mayor of London, and who was a Fuſtice of Peace, commanded him, 205. Mich. 
being Serjeant at Mace, pro diverſis cauſis eidem Majori bene cognitis, to im- Mi ood 3 
priſon the Plaintiff &c. All the Court held it no good Plea for the Cauſe 6, 4. 
of Impriſonment ought to be ſhewn, ſo as the Court may adjudge Whe- to be 8. C. 
ther it were lawful, or not; for tho a Magiſtrate may ſend for any to and there 
examine him, without ſhewing Cauſe in the Warrant, or telling the we hy | 
Oicer what the Cauſe is, which might not always be proper to diſcover, 8 
yet when he is committed, the Cauſe is then diſcover'd. Cro. J. 81. pl. not appear 
4 Mich. 3 Jac. B. R. Boucher's Caſe. whether the 


Commit- 
ment was by the Lord Mayor, as Mayor, or as Juſtice of Peace; and that his Power as Mayor was not 
known to the Court, but ought ro be ſhewn in the Pleading. S. C. cited 2 Hawk. Pl. C. 83. cap. 
13. S. 11. by Name of Broucher's Caſe. And the Serjeant ſays it ſeems to be holden in this Caſe, 
That where an Officer arreſts a Man by Force of a Warrant from a Magiſtrate, pro certis Cauſis, with- 
out ſhewing any Canſe in particular, he cannot juſtiſy himſelf in an Action brought againſt him for 
ſuch Arreſt, without ſerting forth the particular Cauſe in his Plea; and yet in this very Report it ſeems 
to be allowed, that ſuch a general Warrant is good; and if fo, it ſeems ſtrange that the Officer ſhonld 
not be juſtified by ſettipg forth the Truth of his Caſe, ſince if there were no good Cauſe to juſtify the 
granting of the Wark the Magiſtrate ought to anſwer for it, and not the Othcer, | 


: 


12. In Treſpaſs of taking his Servant out of his Service &c. the De- 
ſendant Jlſtiſied that A. was poſſeſs'd of Corn at S. and that the Servant, by 
it ae 5 red Of 26 3% 5 W Command 
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Language ; and thereupon finding him wandring in the Street in the Nig}. 


(Da. 2) Impriſonment. Juſtification by Officers without 


Command f his Maſter, had carried the ſame away; and that the ſaid 4 
defired ths Defendant, being a Conſtable, to detain the Servant until he 
could ger a Warrant from a Juſtice of Peace &c. And upon Demurre; 
the Plea was held ill, becauſe a Conffable cannot attain any perſon 
but for Felony, Brownl. 198. Mich. 11 Jac. Ringhall v. Woolley; or 
Welſh. 

13. In Falſe Impriſonment, the Defendant ju/tified, that he war Serif 
of London, and having arreſted one T. S. he eſcaped, and being in Purſun 
after him in February, he met the Plaintiff about Nine at Night, who uri 

im indecently, thruſting him againſt the Wall, and giving him ſcurrihy; 


time, and mi be bading himſelf, the Defendant impriſoned him; and upon | 
Demurrer it was objected, that it was ill, becauſe Circa nonam Horan 
was uncertain as to the Time, neither was it a Time to be committed 
for a Night-walker, it being uſual for Men at that Time to be about 
Buſineſs; and that the uſing him uncivilly is too general, and the thrug. 
ing him againſt the Wall might be by Accident. Sed per Curiam, tak. 
ing it all together, the Juſtification was good; but if it were fo that the 
Thruſting him againſt the Wall was caſual, this ought to have come in 
the Replication, and not to have demurr'd; and Judgment per tor. Cur, 
againſt the Plaintiff. Roll Rep. 237. pl. 8. Mich. 13 Jac. B. R. Chune 
v. Pyot. 

11 In Treſpaſs of Aſſault, Battery, and Falſe Impriſonnent, the 
Detendant juſtified as Deputy-Governor of the I/le of Scilly, ſetting forth a 
Cuftom there to chaſtiſe and puniſh 7 Impriſonment any Soldier &c. who 1. 
glects or misbehaves himſelf in his Duty, or obſtinately 2 to obey the Or. 
ders of the Governor or his Deputy, and being required thereunto gives conti. 
melious Words to the ſaid Deputy Governor; and then ſets forth that ths 
Defendant diſobeyed the Orders of the Deputy Governor, and gave hin 
opprobrious Words, whereupon he impriſoned him Prout ei bene lfcuit; 
and upon Demurrer the Plaintiff had Jamar. 2 Jo. 147. Paſch. 3; 
Car. 2. B. R. Ekins v. Newman. 

15. If a Proceſs be unduly obtain d, and the Party, againſt whom it it 
had, be thereupon taken and impriſon'd, an Action ot Falſe Impriſon- 
ment lies by the Party impriſon'd, again him at whoſe Suit he is impri- 
ſon' d, but not againſt the Officer who executes it. Mich. 24 Car. 1. B. R. 
L. P. R. 595. Tit. Falſe Impriſonment. 


— 


Warrant. Phkadings. 


* 


I. Reſpaſs of Wounding and Impriſonment, the Defendant ii 


the Wounding that it was of the Aſſault of the Plaintiff and in his 
Defence, and the Impriſonment, becauſe the Defendant is Conſtable of tht 
Vill, and the Plaintiff broke the Peace upon him, by which he took and cur. 
ried him to the Gaol ; and the Plaintiff ſaid, that De ſon tort demeſus al. 
ſque tali cauſa ; and a good Plea, becauſe no Matter of Record was allg'd 
as Capias &c. For there De fon tort Demeſne, is no Plea without more, 
ws. Traverſe of the Matter. Br. De ſon torr &c. pl. 18. cites 5 H. 
75 0. 


2. In Falſe Impriſonment, the Defendant arrefted the Plaintiff withat 
Warrant, and after Warrant came to him, and be juftified by the Warralt > 
and the Plaintiff ſaid, that De ſon Tort on 


e abſque hoc, that le bal 
any ſuch Warrant, and gave the Matter in Evidence; and the . 
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e 


1s of a Juſtice of Peace to arreſt him. Br. De ſon tort &c. pl. 17. cites 
H. 8. 16. . | : | | | 
wy In Falſe Impriſonment, the Defendant jaſtiſſed that York was a City 2 Roll Rep. 
ly Preſcription, incorporated by Name 2 Mayor &c. and had Time out of 109 17 fac. 
Ind a Court of Chancery for all Cauſes of Equity ariſing in the City be- BK. S. Caye 
ſcen the Citizens &c. and that the Mayor had always uſed to direct _ "apa ag 
Precepts for Appearance, and to impriſon for Contempt ot Orders; and that the Defen- 
a Bill was exhibited againſt the e e who being ſummon'd did ap- dant did not 


ar but refuſed to anſwer, and thereupon an Order was made that he wer that the 


(ould anſwer or ſtand committed; and becauſe he ſtill refuſed to an- — 


ſer, the Mayor commanded the Defendant, who was Serjeant at Mace, 10 for which 
take him, who did ſo; and brought him into Court, where he was in open &c did ariſe 
Court committed, and fo juſtified &c. And upon Demurrer this Plea was and grow 
adjudg'd ill, becauſe the Preſcription being laid for the Mayor to dire 1 the 


Precepts tor Appearance, thoſe muſt be underſtood to be in Writing, but the —.— it 


precept to the Detendant to arreſt the Plaintiff was by Word only, and was adjudg'd 
if that were void which is made Part of the Cauſe of the judgment for the 


the whole Plea is vitious tho' the Commitment in Court was good ; be- on * e 


lides the Plea is ill in Subſtance, becauſe a Court of Equity did not lie Reaſon 
in Grant and much leſs in Preſcription, as here it is alleged, it being a Judgment, 
Juriſdiction to be derived from the Crown, and it had been reſolved by eat yp 


all e of C. B. that the King could not grant to the . to B R. i 
. : R. in a 

hold a Court of Equity, and that the Courts of Chancery in Cheſter and Writ of Er- 
Durham are Incidents to a County Palatine, which had Jura Regalia. ror, and that 
Hob. 63. Martin v. Marſhall and Keys. beg 

| rjea 
Hitcham ſaid that it was the Opinion of the Court of C. B. that à Court of Equity cannot be by Preſcrip- 
tion, but true it is, that in London they have ſuch Court, but their Cuſtoms are confirm'd by Act of 
Parliament; but e contra it was ſaid that the Court of C. B. gave no ſuch Opinion, and that Mounta- 
ove Ch. ]. demanded of Hutcham, why a Court of Equity may not be by Preſcription: and cited tit. Ju- 
riſdiction the laſt Plza, where it is held that a Court of Equity may be by Preſcription. Haughton J. 
faid, that the Cinque Ports have had a Court of Equity by Preſcription ; but Hitcham ſaid that they 
have likewiſe an Act of Parliament for it in 5 H. 6. and that in the Chancellor of Oxford's Caſe, it is 
doubted Whether a Court of Equity may be by Preſcription or not—S. C. cited 2 Lutw. 1564. in the 
Cate of Gwinne v, Poole in the Argument of Sir John Powell who ſays, Nota that this was for want 
of Juriſdiction in the Court as to the Proceſs, and that this was the Reaſon of the Judgment, and not 
for want of Averment, that the Cauſe aroſe within the Juriſdiction of the Court, as is ſaid in Roll 
Rep. 109. which Report he ſays is apex miſtaken, 
b-cauſe the Lord Hobart, who was Chief Juſtice, when the Judgment was given, reports it otherwiſe. 


4 In Treſpaſs, the Plaintiff declared that the Defendant 1 Apr. &c. Vi 2 Keb. 237. 


& Armis affaulted, beat, wounded and imprifon'd the Plainriff tor 2 Days pl 13 5 8 
&c. The Defendant, as to the Aſſault Battery and Wounding, pleads ſon Dl BL 


Aſſault demeſne ; and as to the Impriſon ment, except for 11 Hours, he pleads traverſed, 
Net guilty ; and as to thoſe 11 Hours he pleads in Bar that it was on the abſque hoc, 


10 January &c. at the City of Coventry, in the County of that City, Ae 
and that he was then Sheriff thereof, and in the Execution of his Office, by 7g of A vat. 


watching the Common Gaol there, leſt the Prifoners ſhould eſcape 3 and that or at any o- 
the Plaintiff at 11 a Clock at Night, being an unſeaſonable Time, Fruck the ther Time 
Defendant with his Fift, and hinder d him in the Execution of his Office, before or 


whereupon he, to keep the Peace, impriſon d the Plaintiff till the next Morning, mey 2 | 


and then carried him before a Fuftice of Peace, who bound him over to the riff, or at 
Athſes &c. And upon Demurrer it was objected that the not an/wering any other 
to the Vi & Armis had made both the Pleas ill. But the Court held that Place. To 


the Vi & Armis was only Matter of Form, and aided by the Statute 27 — 


Eliz. Cap. 5. of General Demurrers. Saund. 8 1. Trin. 19 Car. 2. Law v. murred. And 
ing. | per Curiam 
| | this Tra- 
verſe is ſufficient, and the Plaintiff muſt reply, and ſhew if there were any other Aſſault or Impriſon- 
ment; alſo the traverſing the Time before, and after, does not lock up the Plaintiff from aſſigning an- 
Other Day and Place, e the Thing being local. Twiſden on 1 Cro. 514. ſaid this would be a 
parture, Judgment pro Defendant. | | 


(E. a) Im- 


And Ibid. pag. 1 568. ſays it is miſreported, 


— — 
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* 1 1 ae. * 


(E. a) Impriſonment. For vhat Cauſes or Things thoſ: 
Perſons may be impriſon d. 


mi 
Br. Faux. 2. As a Man may juſtify the Impriſonment of Feme Covert againg 
Impriſon- Baron, becauſe ſhe was mad and would have kill'd herſelf, or done 


ment, pl. 28. N Nr. 
men 5c.“ other Miſchief, as Fitè an Houte or other Thing. 22 E. 4. 45. b. 
That the 
Plaintiff brought Action of Impr iſonment againſt the Defendant for — of his Feme ; the De. 
fendant ſaid that he declared [*to the Feme that her Baron was taken and impriſon'd] for a Scot, and the 
Feme loo d as if * had been mad or Lunatic, and the Defendant to avoid Miſckief, took her and put ber in 
his Houſe for an Hour, which is the ſame Impriſonment. And per Fairfax J. this is no Plea; for vou 
cannot have the Jury to try your Conceit or Mind, which cannot be, but you ought to ſurmiſe in Tad 
that ſbe was mad, and ſuppoſed that ſhe would have kill'd herſelf, or done other Miſchief, as burnt a Houſe. 

* Theſe Words are omitted in the large Editton. 


8 P. Br. 3. Jf a Man ſees two Men fighting, fo that perhaps one would 
Faux Impri- kill the other, it is lawful for him to part them, and put one in an 
ſonment, pl. Houle till the Rage be over. 22 E. 4. 45. b. 


8 4. Bur it he fees 2 quarreling, and having many Words as if they 


Ir is ſaid that would fight, yet it is not lawtui to take the one or the other and put 
if a Conſta- in any Place; for notwithſtanoing the Words, the one will not per 
ble ſcesFer- adventure ſtrike the other, and ſo it ſhall be intended. 22 E. 4, 


ſons either 
actually en- 43. b. 
ged in an Af- 
ray, as by ſtriking or offering to ſtrike or drawing their N eapons &c. er upon the very Point of A 
upon an Aﬀeay, As where one ſhall threaten to kill, weund, or beat another, he may either carry the Ut. 
fender before a Juſtice of Peace, to the End that ſuch Juſtice may compel him to find Sureties for the 
Peace &c. or he may impriſon him of his own Authority for a reaſonable Time, till the Heat ſhall be 
over, and alſo afterwards detain him till he find ſuch Sureties by Obligation. But it ſeems that be 
has no Power to impriſon ſuch an Offender in any other Manner, or for any other Purpoſe ; for he car- 
not juſtify the committing an Affrayer to Gaol till he ſhall be puniſh'd for his Offence; And it b 
ſaid, that he ought not to lay Hands on thoſe who barely contend with bot Words, without any Threat 
of Perſonal Hurt, and that all, which he can do in ſach a Caſe, is to command them under Pain of 
Impriſonment to avoid fighting. Hawk. PI C. 137. cap. 63. S. 14. 


* As by 5. Tf a Man be in a Rage and does a great deal of Miſchief, his Pe- 

—_ rents may Juſtify the taking and binding of him in a Houſe, and ther 

him with to Uſe him in ſuch a Manner *as ſhall be reaſonable to reduce him to 

Rods. Br. his good Senle again; tar it is for the Benefit of the Party and of 

Tut oh. = others for the Miſchief which he may do if he were at large. 
+ 50. | 


255. Cites 
S 


Man ny impriſon another to prevent apparent Miſchief which 
y enlue. | 


Br. Faux Impriſonment, pl. 25. cites S. C In this Caſe the Defendant juſtified as above, abſque 
hoc, that he impriſon'd him in other Manner; and the other ſaid that De ſon tort demeſne &c. ahſque 
tali _ Br. De ſon tort demeſne, pl. 44. cites S. C. S. P. Br. Faux Impriſonment, pl. 28. Cites 
22 E 4. 45. | N | 
In Falſe Impriſonment, the Defendant ſaid that the Plaintiff was Lunatick, and would have Vill d bin 
ſelf, cr would have burnt a Houſe in B. by which he took and impriſon'd him; the Plaintiff ſaid, that De 
ſon tort demeſne abſque tali cauſa, and the others e contra. Br. De ſon tort &c. pl. 51.cites 22 E. 4 45 


Br. De ſon 6. In Falſe Impriſonment, the Defendant juſtified becauſe the Plainil 
tort * and others aſſaulted F. E. and beat him alma] to Death, by which Hit 
* Br. and Cry was made, and the Defendant, as Steward of the Vill, him took, ar- 
Faux Impri- reſted and kept, till they were aſſur d of the Life f F. F. &c. And the other 
ment, "T 35- faid that De ſon tort demeſne &c.. Br, Treſpaſs, pl. 235. cites 22 A 


Ibid. pl. 44. cites 10 H. 7. 20. Rs NL £4 
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„ A Stranger cannot juſtify to arreſt a Man by Command of the Sheriff 
without Precept. Br. Faux Impriſonment, pl. 23. cites 8 E. 4. 14. per 
Needham. 
oo A Man may arreſt a Vagrant and ſend him to Gaol ; and a good 
Juſtification per tot. Cur. Br. Treſpaſs, pl. 184. cites 9 E. 4. 26. 

9. It I ſee a Man going 10 kill F. N. I may take and hold him from it; Serjeant 
per Moy le and Needham. Br. Treſpaſs, pl. 184. cites 9 E. 4. 26. Hawkins ſays 


that any one 
may 1awfully lay hold on another whom he ſhall fee yen the Point of committing a Treaſon or Felony, or do- 


a Act which way manifeſtly endarger the Life of another, and may detain him ſo long till it ma 
ve nably be preſumed that he hath changed his Purpoſe. 2 Hawk. Pl. C. 77 cap. 12. S. 15 4 


10. In Treſpaſs of Falſe Impriſonment, the Defendant /aid that the So of Lord 
Plaintiff felonionfly robhꝰd M. N. by which he took and arreſted him, and ho arreſts 
delrver'd him to the Conſtable of D. to carry Him to Gaol ; and a good Plea, 2 ap, 
tho he does not ſay that the Conſtable did carry him to Gaol, Contra eng * y 
of Arreft by Capias, and not returning the Writ ; tor this is upon Condi- Gaol; for the 
tion Ita quod habeas Corpus ejus tali die &c. Br. Faux Impriſonment, Statute is thar 


1 he ſhall ſend 
pl. 24. Cites 10 E. 4. 17. him to Gaol, 


but this Caſe 
it at the Common Law; But per Cur. if be ſends him to G aol by his Servant, who ſuffers him 10 eſcape, 


Action does not lie againſt the Maſter ; per Cur. And ſo if the Plaintift had been reſcued out of the Poſ- 


¶ Hen of the Defendant, Action does not lie for the Plaintiff ; for there is no Default in the Defendant. 
gr. Faux Impriſonment, pl. 24- Cites 20 E. 4. 17. 


11. Where a Man arreſts a Felon, and offers him to the Gaoler, and he 
will not receive him, the Party himſelf may keep him. Br. Faux Impri- 
ſonment, pl. 25. cites 11 E. 4. 4. 

12. In Falſe Impriſonment in B. the Defendant ſaid that he was robUd 
in another County, and the Voice and Fame was, that the Plaintiff did the 
Robbery, by which he arreſted him for Suſpicion in the County of B. The 
Defendant ſaid that De ſon tort Demeſne abſque tali Cauſa; and well 
per Catesby ; but per Brian and Townſend, he ſhall ſay that De fon tort 
Demeſne, abſque hoc that there was any ſuch Felony done; & adjorna- 
tur. Br. De ſon tort &c. pl. 52. cites 2 H. 7. 3. 

13. Where a Fuftice of Peace ſees a Man who will break the Peace, he And if a 
may take him and put him in Priſon, and Action does not lie thereof. Br. beef of 


. « . a 
Faux Impriſonmenr, pl. 12. cites 21 H. J. 22. 8 


: 8 ing the Peace, 
and lays his Hands upon him, and ftays bim, and lets him go at large, yet Action does not lie thereof. 
Br. Faux Impriſonment, pl. 12. Cites 21 H. 7. 22. 


14. Fuftices of the Peace cannot award Warrant to arręſt a Man, for that Serjeant 
te had b but th d Warr. ſt him for Fear Hawkins 
ad broke the Peace, hut they may awar ar rant to arreſt him ſor Fear - sit ſeems 
that he will break the Peace for the future; this is not tor the breaking hs. bs 
which is paſt. Br. Faux Impriſonment, pl. 41. regularly no 


rivate Per- 
lon can of his own Authority arreſt another for a bare Breach of the Peace after it is over; Gr if an Offi- 


cer cannot juſtify ſuch an Arreſt without a Warrant from a Magiſtrate, a fortiori a private Perſon can. 
nat. 2 Hawk. Pl. C. 77. cap. 12. S. 20. 


15. A Conftable tock a Madman, and put him in Priſon, where he died, 
and the Conſtable was indicted of this, but was diſcharg'd ; for the Act 
was legal. Cired by Glanvill. Arg. Ow. 98. Hill. 31 Eliz. C. B. in 
2 5 ot Bcale v. Carter, as a Caſe which he heard in that Court in 10 

iz. | 


16. Treſpaſs for Falſe Impriſonment; the Defendant j»/tified as Con- Mo. 284. pl. 
Sable of A. becauſe the Plaintiff brought a Child of 2 Months old, and laid 25 er c 
it | | . * am2 0 

'n the Church yard of A. to the Intent to have deſtroyed it, or to Atale v. 
charge the Pariſh with ir en of it; tor which he did arreſt him, Cartir, chat 
and put him in the Stocks. And upon Demurrer it was held a good he juttiacd 
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the Impri- Juſtification ; for it is an ill Practice, and is good Cauſe to ſtay the 
ſonment till Plaintiff, and to impriſon him; and afterwards in the fame Term, ir 


x halo par was adjudged that the Plaintiff Nihil capiat per Billam. Cro, E. 257 


take the In pl. 1. Mich. 34 & 35 Eliz. B. R. Beal v. Charter. 
fant; and 
adjudged good, becauſe the Plaintiff's Intent was felonious, and the Act of the Conſtable was only an 
Impriſonment to prevent the Felony, which he might do Ex Officio. Le. 327. pl. 462. Beale v. Carter 
mentions the Child not to be above 6 Years old, and the Bringing to be into the Church [Ang 4 * 
Mo.] to be left there. Exception was taken, becauſe the Plea ſaid (Quendam Infantem) without nami 
him, or ſaying (Ignotum) Sed non Allocatur. And the Plea being alſo, that the Plaintiff intended to have 
left the Child there, Exception was taken, becauſe he did not ſay that the Plaintiff departed from i; . 
beſides, his Intention is not traverſable, nor can be tried by Jurors. Wray ſaid, If the Defendant had 
pleaded that he ſtay d the Plaintiff to have carried him before a Juſtice of Peace, ir had been good; ard 
Fenner ſaid that the Juſtification had been good, if the Defendant had pleaded that the Plaintif re. 
fuſed to carry away the Child; to all the Juſtices were of Opinion 1 the Plea, but they would 
not give judgment by Reaſon of the ill Example, but they left the Parties to compound the Matter 
Poph. 12. pl. 3. Anon. S. C. mentions the Child not above 10 Days old, and that the Plains 
left it upon the Ground, to the great Diſturbance of the People there, and that Fenner held that uhu 
the Conſtable did was lawful ; and Popham ſaid, that if one lays an Infant, which cannot help itſef 
upon a Dunghill, or openly in the Field, ſo that the Beaſts or Fowls may deſtroy it, the Conſtable fer. 
ing it, may commit the Party ſo doing to Priſon ; for what greater Breach of the Peace can there be 
than to put ſuch an Infant by ſuch Means in Danger of his Life? And what Diverſity is there between 
this Caſe and the Caſe in Queſtion ; for no 1 was bound by the Law to take up the Infant but he 
which brought it thither, ard by ſuch means the Infant might periſh ; the Default thereof was in th 
Plainti#, and therefore the Action will not lie. And thereupon it was agreed, that the Plaintift take 
nothing by his Writ. —Ow. 98. S. C. according to Le. 237. 

Serjeant Hawkins ſays, it ſeems to be the better Opinion, That not only a Conſtable, but any private 
Perſon who ſhall ſee another expoſe an Infant in the Street, and refuſ- to take it away, may lau full 
apprehend and detain him till he ſhall conſent to take Care of it. 2 Hawk. Pl. C. 77. cap. 12. 8.19. | 


17. Ir ſeems clear, That a/l Perſons whatſoever who are preſent whey 
a Felony is committed, or a dangerous Wound given, are bound to appre- 
hend the Offender, on Pain of being fined and impriſoned for their Ne. 
bleed unleſs they were under Age at the Time. 2 Hawk. Pl. C. 14. cap. 
12. S. I. 


3 


(E. a 2) Impriſonment. Juſtification. By Perſons. ut 
Officers. Pleadings. | 


I. Reſpaſs of Impriſoument, the Defendant pleaded that the Plainiif 

aſſaulted him, and would have beat him, by which the Defendait 
came to the Conſtable, and pray'd him to arreſt him to find Surety of the Peat, 
who did ſo, and he came in Aid of the Conſtable ; Judgment ſi Actio, and 
angry” tor a good Plea in the written Book. Br. Treſpaſs, pl. )). 
cites 3 H. 4. 8. 9. 

2. In Treſpaſs of Falſe Impriſonment, becauſe the Defendant aſſault 
ed, beat, and impriſoned the Plaintiff till he made Fine. The Deler- 
dant ſaid that Act io non; for he ſaid that in the Time of the Rebellion i 
Fack Cade, one W. F. and other Malefafors in the Vill ot B. where &&. 
made Inſurrection, and would have cut off the Heads of all that were nd 
their Friends, and they took the 175 and carried him to the Croſs, and 
would have cut off his Head, and the Defendants came and laid their Hands 
peaceably upon the Plaintiff, and carried him to the Houſe of the Mayor, and 
prayed him to keep him in his Houſe all that Night, in Salvation of bis Lit, 
by which he was there all the Night, which is the ſame Aſſault, Battery, 
and Impriſonment of which the Action is brought; and ſaid that he di 
not make any Fine &c. And the beſt Opinion was, that it is a good Plea, 
doit hout ſaying that the Rebels were there watching all the Night, ſo that 11 

© 6 


— * 


Ireſpaſs. 
would not lit the Plaintiff at large founer than they did; and a good Plea, 
ant hout traverſing abſque hee that they impriſoned him till he made Fine; tor 
then he traverſes that which he juſtified betore, and alſo the Impriton- 
ment ought to be anſwered; tor otherwiſe he thall recover Damages for 
the one, and tor the other. Br. Faux Impriſonmenr, pl. 3. cites 35 H. 
: 4, Treſpaſs of Impriſonment; the Defendant juftified, becauſe he him- 
ſelf brought Action of Debt againſt the now Plaintiff in the Court of the Tower 
of London, and it was return d \ihil, by which Capias iſſued to the Bailiff 
there to take the Plaintiff, and the now Defendailt ſhew'd the Plaintiff to the 
ſaid Officer, by which the Officer took him by his Warrant, and return'd Ce- 
pi Corpus &c. which is the fame Impriſonment of which the Plaintiff has 
brougar his Action; and rhe Plea was challeng'd, becauſe it is an Im- 
pritonment by the Bailiff or Officer who arreſted him, but is no Impri- 
ſonment by the Defendant who thew'd him to the Officer; and ſo Per 
Cur. it is #9 Plea, unleſs he ſays further that he required the Officer to arreſt 
lim by h1s Warrant, by which he did it, and then this Requeſt, with the 
Arreſt by the Officer, is a lawful Impriſonment in him who required him; 
Quod nora. Br. "Treſpaſs, pl. 30). cires 4 E. 4. 36. 

4. Impriſonment was juftified, becauſe the Defendant was in Company of common p 
Thieves, who had killed . d. and the Voice and Fame was that he was _ 09mg 
3 N y 
guilty. The being in the Company is traverſable, but not the Voice and Fame; be a good 

Per Markham Ch. J. Br. Traverſe per &c. pl. 339. cites 7 E. 4. 20.— Juſtifica- 
Bur ſee 11 E. 4. 4. 6. that the Iſſue was taken upon the Voice and Fame; tion, as ap- 


Quod nota. Ibid, = by 2 


H. 8. 9. 7 E. 4. 20. But this is to be underſtood, if the Cauſe for which he was taken be Public, but not 
where the Cauſe is Private, as for taking a Man's Goods in a private Manner, there he muſt ſhew ſpe- 
cially that the Goods were found with him, and in his Poſſeſſion, and not to go by Belief, and to give 
Credence to every particular Man, but he muſt ſhew ſome good and apparent Caule to the Court. Arg. 
Bulſt. 149. and ſays fo is 7 E. 4. 20. Ibid. 150. Per Groke J. The Difference is where an Offence 
was committed, ard Suſpicion withal, Common Fame will excuſe, but not where no ſuch Offence was 
committed, in Caſe of Wale v. Smith. 


5. In Treſpaſs the Detendant jaſtiſſed the Impriſonment of the Plaintiff, 
becauſe he aſſaulted F. NM. to have robb'd him, by which the Detendanr 
took him and put him in the Stocks. The Plaintiff ſaid that De fon torr 
Demeſne abſque tali Cauſa; and a good Plea, and ſo to Iflue. Br. De 
lon tort &c. pl. 39. cites 9 E. 4. 27. | 

6. Treſpaſs of Aſſault, Battery, and Impriſonment at E. the Defen- g., Double, 
dant ſaid that a Man was robb'd by F. F. and R. ſuch a Day, who came pl. 103. cites 
to the Houſe of the Plaintiff, and the Conſtable arreſted the Plaintiff, Lecauſe S.C. 
he had Suſpicion of him, and becauſe he world nor obey him, he commanded 
the Defendant to aſſiſt him, by which the Dejendant put his Hands upon him, 
which is the ſame Battery; and after he went with the Conſtable to D. in 
Aid of him, and there delivered him to the Gaoler, which is the ſame Impri- 
/oament &c. and a good Plea; for it is as well the Impriſonment of the 
Detendanr as of the Conſtable, and is not double, viz. the Power which 
every Man has to arreſt a Felon, and the Command of the Conſtable ; 
but it is not good unleſs the Defendant heros Suſpicion in the Plaintiff, as 
to ſay that he was a Man of ill Fame, or a Vagrant doing no Work; by 
which he pleaded fo. Br. Treſpaſs, pl. 335. Cites 17 E. 4. 5. 

7. Falſe Impriſonment againſt an Abbot, and Commoign; the Abbot 
ſaid that N. $. came to him ſuch a Day and Year, and ſaid that he was in 
Doubt of his Life ly R. who intended to kill and deſtroy him, and prayed 
His Advice and Counſel, who counſelfd him to go to T. N. Fuſtice of Peace 
tor a Warrant of the Peace, by which he obtained a Warrant, whereby 
the Plaintiff was arreſted to the Peace; and the Officer ſaid that if he 
"ould not find Surety, that he would carry him before the Juſtice of 
tac Peace. And the Opinion of the whole Court was, that the Plea 

amounts 
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amounts only to Not guilty; for the Defendant juſtifies no Impriſon. 
ment, and his Counſel was lawful. But per Rede, if he had [24 :; 
he came in Aid of the Officer &c. this had been a good Plea; . non ne- 
gatur. Br. Faux Impriſonment, pl. 17. cites 12 H. J. 14. 

8. In Falſe Impriſonment, it is no Plea that diverſe Oxen were ſtole, and 
becauſe he /uſpetFed the Plaintiff that he had ſtole 6 Oxen, he arreſted 
him; for he ought to ſay preciſely that the Oxen were ſtole; for other. 
wiſe he cannot arreſt him, Per Fitzh. quod nemo negavit. Br. Faux 
Impriſonment, pl. 1. cites 27 H. 8. 23. 8 

9. In Falſe Impriſonment, where the Detendant jaſt ies for ſcveral 
Cauſes, and ſome of them are found good, and others not, the Defendant 
ſhall not be amerced for this Falſity; for there was good Cauſe for the 
Arreſt, and this is only a Defence, and not by Way of Action, as an 
Avowry is. Jenk. 184. pl. 77. 


1 (F. a) Impriſonment. Fuſtzfication. For what Cauſes 
— it may be. 


Br. Falſe 1. IF a Tenant by Knight-Service has 2 Sons, and the eldeſt is taken 
Impriſon- by the Scots, and carried out of the Realm in the Life of the Fa- 
iy Ns PI. 13. ther, and after the Father dies, the Lord may juſtify the Taking the 

es S. C.— 9 a I, 

Br. De ſon younger Brother as his Ward, till the eldeſt comes back into Eng: 
tort &c. pl. land, and he has Conuſance of it. 22 All. 85. admitted, It ſeems 

$6. cies tt is intended, that he had not Conulance in his Ablence whether he 
m_— was alive or dead. 
2. A Man cannot juſtity the Impriſonment of a Villein by Command of 
the Lord, unleſs tor Rebellion or Diſobedience. Br. Faux Impriſon- 


ment, pl. 40. cites 33 E. 3. and Firzh. Tit. Treſpaſs 253. 
ry 


(F. a. 2) Treſpaſs juſtifiable by Officers. | By 
Marrant.] 


Cro. C. 394. I. F there be the Pariſh of D. and there is alſo a Vill call'd S. which 
pl. 6. S. C in truth is within the Pariſh of D. but for a long Time, that is ta 
accordingly, ſap, 60 Years and more before the Statute of 43 El. cap. ot the 


Count fi, Poor, and all Times after has been reputed a Parith by itſelf. But the 


that it is not Church Mardens of the Pariſh of D. conceiving that by Force of 
_ to an the Statute of 43 El. they had Power to tax rhe Inhabitants ot 8. 
making an to the Poor of the Pariſh ot P. tax'd them accordingly ; and therr 
Arreſt by Upon, for Default of Payment thereof, have a Warrant from the 
Warrant Juſtices of Peace, according to the Statute, directed to the Church 
out of the YParDens to levy it. Whereupon the Church- Wardens take a Diltrels 
nb of the Inhabiranrs of S. who bring an Action of Treſpaſs, and the 
which, if it ChurCch-VWardens juttity by Force of the Warrant of rhe de they 
de Error, This is no good Juſtification nor Excuſe of the Treſpaſs, tho they 
the Oh, Do it by Force of the Warrant of the Juſtices, and tho (as Was 
cer mu*.. (aid) they cannot diſpute the Authority of the Juſfices, malmuch as 
dict, becauſe thè Church Mardens nor Juſtices have any Power ta charge them, 
the Court and (9 they ought to take Conuſance of the Law at their Poll 


, * 
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Treſpals. 
bull. 10 Car. B. B. between Nc and Walker adjudg'd, upon a has a Gene- 
Special Verdict taund at Bar. Tr. 10 Car. Rot, 222. ral Juriſ. 
diction. But 
hore the Juſtices of Peace have but a particular ſuriſdiction to make Warrant to relieve Rates well 
1 Jo. 355 pl. 4. S. C 2djudg'd that Treſpaſs lay.— S. C. cited Arg. 4 Mod. 349. in the 
Caſe of Crump v. Holford. | | 
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2. Tf A. brings Action agaiuſt B. in an inferior Court of Record, in S. C. cited 
which C. is Bail for B. and binds by Recognizance his Goods and 81 
Lands, That B. ſhall render his Body to i riſon if he be condemned, ui, Argu- 
or that he (hall pay the Money recover d; and atter ſudgment is given ment in the 
aintt B. and a Precept 15 ditected thereupon to the Baily of the Court Cate of 


in Nature of a Capias ad Satistaciendum, to take B. if he be found, aad 13 
in his Default to take C. And thereupon the Baily returns, That be- Tutw. in the 


cauſe B. was not found, he took C in Erectition ; cho by this Recog- Appendix 
nance C. does not bind his Perlon, fo that the Capias does not 63. 

lic aganſt him; and tha a Capias does not lie at the lame Time 
damit the Principal and Bail by a Cuſtom, (as was alleg d) but 
1 Caplas ought to be firſt againſt the Principal, and atter a Scire 
Facias agatnft the Ball; and tho it was apparent in the Precept to be 
12ainft Law, (0 that the Bailiff might have taken Notice of it, yet 
ccauſe the Court had Jurisdiction of the Cauſe, and he did it by 
force g. the Precept of the Court, it ſhall excuſe him. Dill. 10 
Car. B. Re between Seaborne and Savaker, udjudg' d. Per Curiam 
han Demurrer. Intratur Tr. 10 Car. Not. 572. 
3. In Bill of Treſpaſs it is not denied by the Plaintiff, but that the The Sheriff 


Sberilk, by Capias awarded upon Indictment of Treſpaſs, may break the Carnot break 
5 - {x f a Houſe nor 
Houte, or the Doors of his Cloſe, to ſerve the Arreſt, Br. Treſpaſs, pl. Cheſt, to 
248. cires 297 Aff. 37. but ſee thereof 18 E. 4. 4. make Exe. 

| cution bz 
Fieri Facias; per Cur. But he may take the Goods or Body for Execution. Br. Treſpaſs, pl. AR 


ches 28 E. 4. 4 


4. What an Officer does by Colour of Fuſtice or Office, is excuſable. See 
Nelw. 66. b. pl. 8. 20 H. 7. Anon. : 
5. When a Court has FuriſdifFion of the Cauſe, and proceeds Inverſo 4s in Treſ- 


Ortine, or erroneor/ly, no Action lies againſt the Party that ſues, or — 4 1 
i24inft the Miniſter of the Court that executes the Precept or Procels of d raking of 
te Court, Reſolved. 10 Rep. 76. Mich, 10 Jac. in Caſe of the Beaſt. in 
\{:r(halfe: Execution, 
arthalſea. | e 
was Bailiff ef the Manor of D. and J. S. recover d Damages upon Plaint againſt the Plaintiff in the Court 
baren; and the Defendant, by Precept to bim directed, made Execution. The Plaintiff ſaid, that J. S. ſued 
acainſs lim Plea of Franktenement there by Plaint, where none ſhall anſwer of F ranktenement ere, un- 
e's by Writ, by which he demurr'd upon it; and yet the Court awarded Damages againſt him for 
det defending, and the Defendant took the Beaſts for the Damages, where the Judgment was Cranz 
uclice, and demanded Judgment, and Pray 'd Damages, and by Award he took nothing by his Bill ; 
er the Officer ſhall not be grieved as here, for the Judgment is not coid; but ſhall have Error or Filſe 
11:d01ent ; but ſhall not have Aſiſe; becauſe the Land lies within the Juriſdiction of the Court, tho' they 
bought to have held the Plea by Writ. Br. Treſpaſs, pl. 238. cites 22 Aſſ. 64. 
To if the Sheriff arreſts a Peer on a Capias in Debt out of C. B. he is exculable, becauſe the Court has Ju- 
"(diction of the Cauſe. 10 Rep. 76. b. in Caſe of the Marſhalſea 
Treſpaſs againſt an Officer, who juſtified by a Proceſs cur of an inferior Court; but becauſe the Cuſ- 
m was not purſued, Judgment was againſt him. Hale Ch. J. took this Difference: If an Officer, for 
ts Excuſe, juſtifies by Proceſs according to Cuſtom, cut of an inferior Court, tho the Cuſtom be bad, the Of- 
acer ſhall be excuſed, and Nr is not void, but voidable; but if the Cuſtom be not purſued, 
the Officer ſhall not be excuſed ; as if a Cuſtom be alleg'd in a Court after a Plaint levied to take our 
Proceſs, ard he alleges that Proceſs was taken our, (bur alleges no Plaint levied) he is a Treſpaſſor. 
Freem, Rep. 356. pl. 449. Mich. 1673. Bennet v. Therne. 


6. But when the Court has not Furiſcliction, all the Proceeding is Co- 4s where 


tam non Judice, an Action lies againſt them, without regard to Precept As. 


or Procets. Reſolved. 10 Rep. 2 Caſe of the Barium ——= ln of a 
| ulſt, 


— 
— ” 


„ 
— 
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Contra, Bulſt. 64. Weaver v. Clifford, S. P. Per Fleming Ch. J. and Doge. 
which was ridge ]. 

made out 0 

the ſuriſdiction, er of Land <vbich lies ont of the Juriſdiction, and the Plaintiff or Demandant recovers 
has Execution, there Treſpaſs lies; for it was Coram non ſudice. Contrary here, and ſo a Diverſity where 
the Court may age 1 we of the Thing by ſome Means, and where it cannot have Juriſdiction i 
any Means. Br, Treſpaſs, pl. 238. cites 22 Aſſ. 64. f 
But where a private Hes of Parliament erected a Court of Conſcience in B. for all Matters under 40s. and 
enatted, that all Judgments for ſuch Matters elſewhere ſhould be merely void; yet 1 had in the 
Town-Court for a Matter under 40s. where this Matter was not pleaded, is a Juſtification of the OK. 
cers for taking the Defendant in Execution. Carth. 274. Paſch. 5 W. & M. B. R. Prigg v. Adam _ 
2 Salk. 674. S. C. accordingly.— Skin. 3 50. 366. 407. S. C. 


So if a ſuſ- 7. If Juſtice of Peace makes a Warrant to arreſt one for Felony, who is 


rice of Peace 11 78 . . . 5 l 
e indifed, tho the Juſtice errs in the Warrant of it, yet Falſe * 


ſerve in his ſonment lies not againſt him who executes it. 10 Rep. 76. b. in Caſe gf 
Warrant all the Marſhalſea, cites 14 H. 8. 16. a. 
the Circum- 
ſtances preſcrib'd by a Statute, yet if the Conſtable executes the Warrant he is excuſed, As the Statute of 
r. 2. appoints, that all ſend their Horſes and Carts to work in the Highways, (not having a reaſonable 
Excuſe to the contrary.) If a Complaint be made to a Juſtice of Peace, that ſuch a Man did not ſend 
his Horſes &c. and he makes a Warrant ; but mentions nothing in the Warrant of his having ſent for 
the Party to know his Excuſe, yet the Officer ſhall not be queſlion'd for executing it. Vent. 273. Trin 
27 Car. 2. B. R. Webb v. 3 -Freem. Rep. 396. pl. 5 14. S. C. and the Court inclin'd, that 
the Officer was not liable, by reaſon of any Irregularity in the Juſtice's Proceedings, if it be a Matter 
whereof he has Juriſdiction. Ibid. 407. pl. 533. S. C. and Judgment per tot. Cur. for the Defen. 
dant. S. C. cited by Sir John Powell in his Argument in the Caſe of Gwynne v. Poole, 
Lutw. 1563. and ſays, that Lord Hale there ſaid, That otherwiſe it would be making the Conſtable 
more knowing than the Juſtice. 


8. No Action of Treſpaſs will lie againſt Officers for taking Goods or 
Cattle by a Replevin, unleſs he who has the Poſſe/Jion claims Property when 
the Officers come to demand them, and they take them, notwithſtanding 
ſuch Claim of Property; and this ſpecial Matter mult come in by way 
Replication by the Plaintiff; Per Holt Ch. J. Carth. 381. Trin. 8 W. 
3. B. R. in Caſe of Hallet v. Byrt. 

9. And ſo there is a Difference between a Replevin and other Proceſs, in 
reſpect to Officers; for in Replevin they are expreſsly commanded what 
to take in Specie. Bur in Writs of Execution the Words are genera, 
viz. To levy of the Goods of the Party; and therefore ir is at their 
Peril if they take another Man's Goods; for in that Caſe an Action of 
Treſpaſs lies; Per Holt Ch. J. Carth. 381. in Caſe of Haller v. Byn. 

8 4 10. In Treſpaſs and Falſe Impriſonment tor ſuch a Time, quouſque the 

+ Cur. this Plaintiff paid 115. The Detendant juſtified under the Statute 3 Jac. 1. 
is a Special Cap. 15. tor erecting a Court of Conſcience in London; and that on ſuch a 
Authority Day the Court did order, That he ſhould be carried to the Counter, and 

ven by  impriſon'd until he paid 78. Debt, and 28. 6d. for Coſts, by Virtue 
lirentro whereof the Defendant, being an Officer, took him and detain'd hin 6 
this Court of Hours. And upon Demurrer it was held, per Cur. that tho' the Deten- 
Conſcience, dant did not anſwer the Detaining, quouſque the Plaintiff paid 115. 
& bur the Vet the Plea is well enough; for the Impriſonment, and not the Quou- 
Officer is que, is the Cauſe of Action; but the Quouſque is only Matter of Ag- 
not to detain gravation. And if he had ſaid nothing to the Money, the Juſtification 
the Perſon had been good; and if, after Payment of the 98. 6d. he had been de- 
3 tain'd, he ought to have replied it. But they held the Plea #//, becau/* 
— * the Order was to carry the Plaintiff to the Counter; and tho he confeſſes be 
to him for detain*d him 6 Hours, he does not ſhew it was in the Counter, or in cartj- 
neither he ing him thither. And this differs from the Caſe of a common Arrelt; 
or che She- for in ſuch Caſe the Officer may make any Place his Priſon, becauſe che 


riff ſhould Writ is Ita quod Habeas Corpus ejus Coram &c. apud Weſtm'. which 


receĩve it, 


unleſs it is a general Authority; but here it is a Special Authority to carry ＋ 


is upon a 
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to the Counter. 1 Salk. 408. pl. 3. Mich. 8 W. z. B. R. Swinſted v. Fi. Fu. 
Liddall. ache wy 
S in 


Hillary Term, for this Reaſon, judgment was given for the Plaintiff, ———Skin. 664. pl. 2. S. C. and 
Holt Ch. J. ſaid, If the Plaintiff would take Advantage, he owght to ſhew that he paid the 9s 64. and 
that the Plaintiff detain'd him afterwards; otherwiſe the Quouſque is only in A gravation, and ought not 
to be anſwer d; and thoꝰ it ſhould be a Variance, yet the Concluſion, Que eſt cadem Trangreſho, aids 
i.; Salk. 219. pl. 6. S. C. by the Name of Swinſtead v. Smith, adjudg'd. And Holt ſaid, If 
the Detainer had been after Payment of the 9 s. 6 d. it had been materia 3 but then the Plaintiff ſhould 
have ſet it forth in a Replication. | 


11. If there be 20 Fudgment, and a Ca'. Sa“. or other Execution is 
taken out, the Sheriff and all other Perſons acting under him in the 
Execution are juſtihable, rho* there be no Judgment. But if a Stranger 
of his own Head interpoſes, who is not concern'd, and he ſets on the 
Sheriff ro do Execution, he cannot juſtity this. Or ſuppoſe it be the 
Plaintiff who ſued out the Writ, he muſt in his Juſtification plead the 
udgment ; for if there be no Judgment he is a Treſpaſſor; Per Holt 
Ch. J. in delivering the Opinion of the Court. 12 Mod. 178. Hill. 9 
W. z. B. R. in the Caſe of Britton v. Cole, cites Ray. 73. Turner 
y, Felgate. 

12. W here a Judgment 1s illegally enter d, and afterwards Execution is 
ſued out thereupon, and executed, the Officers who execute it are excuſed, 
but the Plaintiff is liable; for the Officers are in no Fault; they do but 
obey the Proceſs of the Court. 2 L. P. R. 260. Tit. Office and 
Om̃cer. 

13. In Treſpaſs for taking Goods, the Defendant pleaded a Plaint in 12 Mod. 
Replevin in the Sheriff 's Court in London, and that he was Serjeant 3 aſch. 
at Mace, and a Precept came to him to replevy thoſe Goods, which he did 8 © $f 
accordingly. , The Plaintiff demurred. And per tot. Cur. the Plea is fays, That 
ill tor want of ſhewing a Return; for wherever a Principal Officer is to in allCpias's 
jultify under a returnable Proceſs, he muff ſbeu that the Writ was re- _ —_ 
1714 as he is commanded to do, and ſhall not be protected by it, unleſs hefe, 
he ſhews he paid a full Obedience in acting under it; but any ſubordi- Proceſs to 
nate Officer, as a Bailiff, may. In this Cale the Defendant is a principal Sheriff, if 
Officer; and this Proceſs, under which he juſtifies, was a returnable 3 or 
Proceſs; and Judgment was enter d for the Plaintifl. Salk. 409, 410. — A 
pl. 5. Hill. 12 Will. 3. B. R. Freeman v. Blewit. be brought 

a 
for executing them, he cannot juſtify without ſhewing a Return.—3 Salk. 220. pl. 8. S. C. _ be- 
cauſe the Pluries Replevin commands the Sheriff to replevy the Goods, vel Cauſam nobis fignifices, 
therefore he muſt return the Writ, otherwiſe this Inconventence might happen, (viz.) that if the De- 
fendant ſhould appear, and be Nonſuit (for he is the firſt Actor) the Court would be at a Loſs how to 
pe Judgment whether Pro Returno Habendo, or a Capias in Withernam, or a meer Nonſuit,—Lg, 


aym.Rep. 632. S. C. adjudged accordingly. 


14. An Arreſt of a Criminal without a Warrant cannot be made good 
by a Warrant ſubſequent. 2 Hawk. PL C. cap. 13. pl. 9. 


—_ * 


— —¾ . 2 — > dl 


Fol. 561. 


(Fa. 3) Treſpaſs juſtifiable by thoſe who are aidins CR, 


Officers. 


. IF a Laticat comes to a Sheriff to take J. S. and the Sheriff Cro C. 445. 
4 makes his Warrant to certain Bailifts to arreſt him, and rhe . Gir- 
bailifis arreſt him, and after the Arreſt J. D upon the Intreaty of the 8 445 
Bailiff keeps the Priſoner in his Cuſtody till he is deltvered by the jpdg'd for 
Sheriff; this is good Matter of Juſtification for J. O. in an Action the Defen- 
ak Falle Jmpriſonment brought againſt him by J. O. Hill, * — —. 
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it 2 3 B. R. between /ig and Allen. Der Curiam adjudged upon q 
F Sheng Daemurrer. Jntratur, Tr. 11 Car, Rot. 539. 
did not return the Wirit. Jo. 378. pl. S. S. C. adjadg'd. 


See pl. 1. 2. Ik a Stranger after an Arreſt of a Priſoner by Bailiffs upon , 
_ Procets of Latitat, or Capias comes in Aid of the Bailitis, and af. 
ſits them to keep the Pritoner in their Cuſtody, and this upon the 
Comman ot rhe Bailitts, tt 18 zuſtiſiable by the Stranger in an Action 
of Falle Jmpriſonment. Dill. 11 Car. B. G. in the ſatd Cale of 
Girling and Allen. Per Cutiàm. | 
3. Treſpaſs ot Battery by J. The Defendant ſaid that F. wounded } 
to Death and one N A Conſtable of the Ward came to attach him, and þ, 
cod in Defence, and he came in Aid of the Conſtable, and the III which 
he had, was De ſon tort demeſne &c. Judgment &c, The Plainrift ſaid 
that De ſon tort demeſne &c. Br. 8 pl. 110. cites 38 E. z. 9. 
4. Treſpaſs againſt 2 of a Horſe taken, the one ſaid that he is Bailif, 
and attach'd it by Plaint enter d by R. againſt the Plaintiff, and the her 
ſaid that he came in Aid of the Bailiff. Br. Treſpals, pl. 40a. cites 41 E. 
3. 29. | 
5. Affaule and Battery by Husband and Wite againſt the Defendant, 
a Conſtable, and 2 others, who pleaded to ail but the Aſſault Nit guily, 
and as to that, the Detendanrt e that the Wife was preſented in the 
Leet to be a common Scold 3 whereupon the teward made a Warran to the 
Conſtable ro puniſh her according to Law, and the Defendants went tothe 
Plaintiff*s Honſe to execute the Warrant, and the Wife aſſaulted the Cu- 
ſtable; wherefore he commanded the other Defendants to lay Hands upon ber, 
and take her, which they did Molliter. It was holden by the Juttices to 
be a good Juſtification, altho' they neither ſbhew the Day when the Let 
was holden, nor that the Plaintiff*s Houſe was within the Furiſdittion of 
the Leet, nor the Steward's Warrant ; tor that theſe were all but Induce- 
ments to the Bar and Juſtification, and the Subſtance is the Preſentment 
and the Command of the Conſtable. Mo. 847. pl. 1147. Hill. 13 Jac 
B. R. Curteys's Caſe. 

6. Treſpaſs for entering into Plaintiffs Houſe, and taking his Goal; 
Detendant ju/tifies by Virtue of a Replevin out of the Sheriff's Court in 
London, and a Precept thereupon to F. F. an Officer, and Defendant cane 
in Aid of him. Plaintiff replies, That before the taking away the Gods le 
claim'd Property in them, and gave Notice thereof to the Defendant, And 
the Queſtion, upon a ſpecial Verdict was, whether the taking away atter 
Claim of Property, and Notice thereof, did not make him a Treſpaſſor ab 
initio? And held per tot. Cur. That he was a Treſpaſſor ab initio; 
tor tho* the Claim ought to be to the Sheriff or Officer, and that aClam 
to a Perſon that comes in Aſſiſtance, be not enough to the making the 
Execution illegal, if the Officer does not deſiſt, yer if it be notified to 
him that comes in Aid, that Claim of Property is made, he at his Peril 
— 0 ro deſiſt. 6 Mod. 139, 140. Paſch. 3 Ann. in B. R. Leonard . 

tacy. | 
oy It is a good Plea for a Stranger, that he enter'd into a Houſe in Aid 
of a Bailiff who had a Writ of Execution, and took the Goods, and b 
need not ſay that he did it by Command or Deſire of the Bailiff ; For even 
one not only may, but is by Law, bound to affift Officers in Executicn © 
Fuftice. 10. Mod. 24. Trin. 10 Ann. B. R. Templeman v. Caſe. 


Fa. 4) qui 


N 


(Fa. 4) Juſtification by Officers. Pleadings. 


Reſpaſs. F. N. rid upon the Horſe of his Mafter to C. and there one 

affirm'd a Plaint againſt the ſaid F. M and attach'd the ſame Horſe, 
by which the Maſter of the Servant brought Treſpaſs againſt the Bailiffs, 
who attach'd the Horſe and recover'd by Award; for the Defendant ſaid 
the Arreſt was by others and not by him, and did not traverſe the Tort 
dine by him, and ſo the Plaintiff recover'd; for the Officer is bound 
w know whoſe Goods he attaches. Br. Treſpaſs, pl. gg. cites 11 


* 


4 90. . 
1 The Defendant ju/tified to make Execution upon the Land as O, 
fer of the Admiralty, for the Sum of 20 Marks there adjudg'd to F. N. 
and the Plaintiff ſaid that De ſon tort demeſne without ſuch Cauſe. Yel- 
erton ſaid, this is no Plea 3 for where a Sheriff juttifies by Fieri Facias 
to him directed &c. it is no Plea that De ſon tort demeſne without ſuch 
Cauſe, quod Newton. & rota Curia conceſfit ; but if the Sheriff makes 
Warrant to his Servant, and he ſerves ir, and juſtifies thereby, there De 
ſon tort demeſne is a good Plea againſt him; quod nota, - Diver/ity 
teing Matter of Record and Matter in Fa, and immediate Officer 
and other Officer, andrheretore as here he was compell'd to anſwer to 
the Cauſe, per Cur. quod nota, Br, De ſon tort &c. pl. 14. cites 
10 H. 6. 7. | | 
80 Treſpaſs for Beating and Impriſoning his _ &c. the Defendant 
juſtified by Warrant from the Sheriff; the Plaintiff replied De injaria ſua 
propria abſque tali cauſa. The Plaintiff had a Verdict, and it was mov'd 
lor a Repleader, becauſe De injuria ſua propria is not a Plea ro Matter 
of Record, but the Plaintiff ought to have travers'd the Warrant ; but ad- 
judged good after a Verdict. Raym. 50. Mich. 13 Car. 2. B. R. Col- 
lins v. Walker. | 

4 In Treſpaſs the Defendant, as Bailiff, ju/t;/es by Warrant on Reco- 
wry in Aſſumpſit in Court Baron, not ſhewing the Cage thereof to ariſe wit h- 
in the Furiſdiction of the Court; for which Cauſe the Plaintiff demurred, 
and per Cur. it is ill. 1 Keb. 846. pl. 26. Hill. 16 & 1 Car. 2 B. R. 
Hoy land v. Bacon. | x 

5. In Treſpaſs of Battery, the Defendant juſtifies by Proceſs to arreſt 
me N od, and the Plaintiff would have reſcued him, whereupon he did Mol- 
iter Manus imponere ; the Plaintiff replied De injuria ſua propria avſque hoc, 
that the Defendant bad taken him by Virtue of ſuch Warrant as that by which 
the Defendant juſtified ; to which the Defendant demurred. And per Cu- 
lam the Juſtification is ſufficient, and better by the Admittance in the 
Replication, than if the Iflue had been offer'd De injuria ſua propria 
generally without ſuch Traverſe ; and Judgment pro Plaintiff, 2 Keb. 
293. pl. 77, Mich. 19 Car. 2. B. R. Haywood v. Wood. | 

6. In Treſpaſs, the Defendant juftifed by a Fudgment in jest ment, and 
an Habere Facias nee, and Warrant thereon, by which he was com- 
manded to put the Plaintiff in Ejectment in Poſſeſſion, by Virtue whereof 
iz enter d into the Houſe &c. and took the Goods and put them in the 
Highway, and the Plaintiff refuſing to go out, he thereupon molliter mans 
mpoſuit to turn her out, and ſbe de injuria ſua propria aſſaulted him, by 
which he defended himſelf, abjque hoc that he was Guilty before the Warrant 
ir after Return of the Writ ; the Plaintiff replied De injuria ſua propria, 
uithout any Traverſe, or without ſaying Abſque tali Cauſa. Reſolv'd upon 
Demurrer that this Replication was ill, FG De injuria ſua propria 
50 good Iſſue in any Caſe without in Abſque tali Cauſa; gel n 

this 
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this Caſe either che Writ of Poſſeſſion or the Warrant upon it ought to 
be traverſed. 2 Lutw. 1381. Paſch. 4 Jac: 2. Rodoway v. Lowder. 
J. Treſpaſs for entring her Houle and taking her Goods; the Deſen. 
dant juſtified by Virtue of 4 Neri Facias againſt the Gonds of one Dunn, 454 
a Warrant thereon, by which he enter'd the Houſe and tcok the Goods af... 
ſaid. And upon Demurrer the Plaintiff had Judgment, becauſe the Plain 
tiff counted of the Goods taken as of his own Goods, and the Defendart 
did not aver that the Goods which he took were the Goods of Dunn; 454 if 
he had made ſuch an Averment, yet he ſhould have alleg'd that they 
came there by the Tort of the Plaintiff, or ſome other Matter by which |, 
might juſtify the entring the Houſe of the Plaintiff to take them. 2 Lucy, 
1385. Trin. 4 Jac. 2. Gardner v. Peyton and Chapman. 

8. Where an Action is brought againſt an Officer, or his Afiſtant, for 
executing of a Capias ad fatistaciendum, he need not ſet forth the udg- 
ment, but only the Writ and Warramt; becauſe he is an Officer of the 
Court to execute the Proceſs of the Court; And it the Proceſs be errone. 
ons, or there is no aa. ny to ground the Proceſs upon, yet the Officer 
ſhall not ſuffer, for he doth but his Duty to obey the Court, who will 

tect him. But if the Action he brought againſt the Plaintiff in the 
xecution, he muſt plead bis Fudement. Hill. 5 W. & M. B. R. 2 L. P. 
| R. 259. tit. Office and Officer. 
9. Treſpaſs Quare clauſum fregit & Averia cepit & aſportavit, the De. 
| tendant came and juſtified, and p/zaded a By-Law &c. and that he, a; 
| Bailiff, took the Beaſts as a Diffreſs tor Breach of the By-Law by the 
Plaintiff ; and upon prolix Pleadings, which were drawn up on the Pre- 
cedent of Tinteney's Caſe in 1 Cr. and March, the Plaintiff demurrd, 
and many Exceptions were taken, but in the Reſolution of the Court, 
Holt Ch. J. faid that the Pleadings are ill, becauſe that the Defendant 
had nt ſhewn a Precept to make the Diſtreſs; for he could not do it ex 
Officio, no more than a Sheriff might execute a Judgment of B. R. with- 
Df a EW and the — in 92 is traverſable; for this is the 
ifference between a Fuſtification in Treſpaſs, and an Avowry in Replevi 
that Ge) uſtification Ang 4 in the Right, and therefore not neat vers, 
But in Treſpaſs it is only by Way of Excuſe ; alſo in Treſpaſs it is ſufficient 
to ſay, Præſentatum exiſtit, but in ought to ſbew the Thing 
was done, as well as Præſentatum exiſtit. Skin. 587. Mich. ) W. z. 
B. R. Lamb v. Mills. 3 5 

10. e $ againſt the Officers will not lie for taking Goods &c. by 
Virrue of a Replevin unleſs he that has Poſſeſſion claims a Property wh: 
the Officers come to demand them, and they take them notwirhſtanding 
ſuch Claim; and this ſpecial Matter muſt came in by Way of Replica- 
tion by the Plaintiff; and fo there is a Difference between a Replerin 
and other Proceſs of Law, with Reſpect to the Officers ; for in the fir 
Caſe, (viz.) in Replevin, they are expreſsly commanded what to take 
in Specie, bur in Writs of Execution, the Words are general, (viz. To 
levy of the Goods of the Party, and therefore tis at their Peril if they 
take another Man's Goods, for in that Caſe an Action of Treſpaſs will 
lie. Per Holt Ch. J. Carth. 38 1. Trin. 8 W. z. B. R. in Caſe of Halle: 
v. Burt. . 


(G. a) b 


(G. a) Tre paſs ab Initio. What AQ ſhall make a Man 
Officer or other | Treſpaſſer ab Initio. 


a Man enters into a Houſe by Authority of Law, and abuſes The Caſe 
' ohh, eral he is a Crelpattor ab Initio kor the firſt Entry; 3 1 
For it ſhall be intended that his firſt Entry was to this Purpole 


+ penters went 


Co. 8. The fix Carpenters. 146. b. 11 Y. 4. 175. b. 104 Tavern, 
| and drank a 
Quart of Wine which they call'd for, but went out again, and refuſed to pay for the Wine. 8 

D. 1 6. 
bebe Naw-Atywens did not make the Carpenters Treſpaſſors; for that was a Non-feaſance, and no 
Non-feaſance ſhall ever make a Man a Treſpaſſor ab Initio; Per Coke Ch. J. Roll Rep 130.——Non- 
ſeaſance cannot make the Party that has Authority or Licence by Law to be Treſpaſſor ab Initio. 8 
Rep. 146. b. Mich. 8 Jac. The Six Carpenter's Caſe. 

If a Man diſtrain Cor in Sheaves, and threſbes it, or comes to a Tavern, and fteals a Hamper, in theſe 
Caſes they are Treſpaſſors ab Inĩtio, and the vey 0 is puniſhable, which at firſt by the Licence 
in Law was good. Otherwiſe it is of a Licence in Fact, as Yelv. ] ſays; for this excuſes the Entry, tho 
tortious Act enſues, and the Party ſhall be puniſh'd only for this in which the Act is tortious, and for 
nothing more. Yelv. 96. Hill. 4 Jac. B. R. Bagſhaw v. Gaward. ; : 

If the Law gives a Man a 2 2 to a certain Intent, and he uſes this Liberty to another Intent, or 
miſuſes it, he ſhall be a Treſpaſſor from the Beginning, if not that it be in ſpecial Caſes. Perk. S. 190. 

The Difference is bet<veen a Licence in Fact, and a Licence in Law. Perk. S. 191. 


2. As if Leffor enters into the Pouſe to ſee if Waſte be done, and - Br. Tre. 
there ttays all Night, he is a Treſpaſſor ab Jnitio. - 11 Þ. 4. 75. b. 33% 2197 


Cites &, C.— 
Br. Replication, pl. 12. cites 8. C———Firzh. Tit. Treſpaſs, pl. 176. cites 8. C.——S.P. Br. Li- 


ſs 
cence, pl. 17. Cites 21 E. 4. 75.—50 if he enters to ſee Waſte, and breaks the Hedge. Yelv. 96. 
Bagſhaw v. Gaward. | | 


3. Tf the Purveyor of the King takes my at. by or the DouſpolD 8 Rep, 146, 


of the King, and after ſells them in a Market, he is a Crelpaſler ab 5 pt 
Juitio, 18 P. 6. 9. b. | miſprinted, 
and ſhould 
be as in Roll. 18 H. 6. 9. b.] 
4. Tf a Searcher ſearches certain Stuſſs, and unpacks them, and Lane go; 


lays chem in the Dirt, by which they are impair d, tho the Search®<—— 
was lawful, yet this Abuler of this Authority in Law will make him i C, = 
a Tteſpaſſer ab Jnitio. M. 8 Ja. in the Exchequer. %% ns Caſe, 
Per Curiam. g | 2 | 

5. Tf a Man comes to a Tavern, and will be there all the Night, the * Br. Treſ. 
e en eee en mn ge 

A 3 aud £ . Or if ME. 

but contizugs there all the Night, he is a Treſpaſſer ab Jnitio: be ta 
* 173 D. 4. 75. b. | ; 7 drank, he . 


' | carried 
away the Cup without the Will of the Taverner, now he ſhall be puniſh d for his firſt Entry; for it 


cannot be intended that his Entry was unto any other Intent but to ſteal the Cup; for the Law cannot 
pdge 1 againſt his Act done, ex poſt facto. Perk, 8 191.8. P. Br. Treſpaſs, pl. 362. 
cltes 22 16 | 


So if he breaks open a Hamper, or ſtrikes a Seruant'of the Houſe. Br, Replication, pl. 12. cites 8. 


6. Ika Conſtable * my Goods in his Dill, being waiv'd by a Fe- 
lon who robb'd me of them, and keeps them co the Uſe of the Owner ; „ 
ſo that his firſt Act was lawful, tho he retuſes to deliver them to me 
-n Demand, he is not à Treſpalſor av Jnitio. Tr. 4 Ja. B. A. bee. 
tween Na grave and Stegnes. n Ko $6. : 
. 7. Tf a Ban takes my Sheep Damage ſeaſant, and I render himſuſh- — He 1 
clent Amends before the Impounding, and he retules it, and d Amends be- 


- 
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eee Beaſts to the Pound after, he is a Treſpaſſer ab Jnitio, xz 5 
yeſs, N e + 
— — 9 8 a 7 he 6 Carpenter's Caſe, and ſays th ith thi 3 

ious. ep, 137. in the Caſe, a ys that with this E. 2.8 ; 
Maſter of St. Mark's Caſe; and Thar ſo is the imon of Hull in 13 H. 4 17. b. is 60 „ the 
which Opinion is not well abridg'd in Tit. Treſpaſs 180. rſtood, 


If the Lord 8. 80 if he, who has diſtrain' d, detains the Beaſts after Amengs ten- 
or his Bailf der'd betore the Inpounding, he is a Tretpaſſor ab Jnitto, 45 E 
fra 4 9. b. Contra Co, 8. Six Carpenter. 147. A 


rain, and 
before the 1 1 2 2 
Diſtreſs the Tenant upon the Land tenders the Arrears, a Diſtreſs taken for it is tortious. $ Rep. 147. 
But if after the Diſtreſs, and before wp ans. it makes the Detainer, and not the Taking tortious, 
if after Impoundine, it makes neither the one nor the other tortious. 8 Rep. 147. 


4 «© a= a4 #So £4 ——O— 


* Jo. 226. 9. Tf a Serjeant of London arreſts J. S. at the Suit of J. D. 
pl 2. 5. a Plaint enter d in the Counter, upon which Arreſt J. 8. I er 


— Hap to the Serjeanr, and prays him to go to the Court of the Counter to ac. 
Cro. C.196. cept the Bail, and the Serjeant retuſes it, pet Action of Falſe Impriſon- 
pl -. S. C. ment Vi Armts does not lie, but he is put to his Action upon the 

RS Cale; for this does not make him a Trelpaſſor ab Jnitio, the Cap 
3 tion being by lawful Proceſs. Tx. 6 Car. between Salman + ang 
Hhudged ac. Percival. Adjudged B. R. Mich. 14 Car. B. A. beeween Federal 
cordingly — and Bridger. Adjudged per Curtam in Arreſt ot Judgment, in Caſe 


2 vent. 96. of a Bailiff of another County. Intratur. Tr. 24Car. Rot, 


Bcaly v. Where the Jfſue was upon the Retulal; and the Court held that ir 
Sampſon, Was 4 not the Office of the Bailiff to take Bail, but of the Sheriff or 
Ventris ]. Under⸗Sheriff. Ta 

ſaid that it 85 

the Sheriff upon Meſne Proceſs refuſes Bail, this does not make him a Treſpaſſor ab Initio, tho' he is 
liable to an Action upon the Caſe; and cited the Caſe of Salmon v Percival. —So if the Sheriff detain; a 
Man taken upon Meine Proceſs after a Superſedeas; Per Ventris J. 2 Vent. 96. cites Cro. E. 304. Strin- 
ger v. Stanlack, and Cro. J. 379. Withers v Henley. | | 

+ S. P. Agreed by all. Cro. C. 196 in the Caſe of Salmon v. Percival. 


10. [So] if a Capias for the Good Behaviour be Directed to the She 
riff by the Juſtices of Aſſile, and thereupon the Sherit? makes a War- 
rant to . S. to take him who takes him accordingly, and the Party 
renders to J. S. ſufficient Bail for his Appearance, and J. S. retuſcs it 

and keeps him in Priſon after, yet this does not make him a Tref 
dee pl. 9. + paflor ab tnitio ; for it was *not the Office of the Bailiff to take Bail, 
; but the Sheriſt himlelf ought to do it. PD. 10 Car. B. N. between 
Adam and Baile, Per Curtam, this being mov'd in Arreſt of Jude 
ment. Intratur. Þ. 9 Car. Bot. 109. U 

Cro. J. 147. 11 If the Lord of a Manor that ought to have all Eſtra 
pl. 6. Bag- takes an Eſtray, and within the Year works it, he ſhall be a Treſpaſſor 
Sour, ab Initio, becaule it is not lawful, and he comes to the Cuſtcdy of 
C. adjudg- him by the Law. Y. 4 Ja. B. R. between Bag, and Gallard, d 

ed accord- JUDgeD Upon Demurrer. 11:3. 4: » Ron. 


ly.— 
Yelv, 96. S. C,,——Noy 119. S. C. reſolved accordingly. 


If a Man 12. Tf the Lord of a Fair has uſed to have Toll n every 
rates Sheaves gd for Non-payment of the Toll the Lord ſeiſes 4 of the p Bu 


1 fold, and works 5 this makes him a Treſpaſſor ab initio. Mich. 
2 2 13 Ja. B. Per ubard. 
this | 

he is A Treſpaſſer ; and if he diſtrains Cows, and after milks them, or a Horſe, and after rides upon 
it, he is a Treſpaſſer. Br. Treſpaſs, pl. 392. cites 22 E 4. 47,————Br. Licence, pl. 17. cites 23 
E. 4. 47. | | | | | 
Abuſer of Diſtreſs law fully taken makes it a Treſpaſs ab initio. 1 Salk. 221. pl. 1. Hill. 2 W. & M. 
B. ve v. Smith. P. by Ventris J. 2 Vent. 96. in Caſe of Bealy v. Sampſon. 


13. J 


— 


— 


Treſpaſs. 50 T 


13. Ik the Cuſtom of a Vill be, chat che Bailifls of the Vill ſhall Cro. E 783 
base 2 d. lor every Hide ok every Sheep, Cow, or Ox which ts pl. 21. S. C. 


kl d within the lald Vill, and for Mon payment of it to ſeiſe the mx eres 
1110£5 æc. and after che Bailitis do rake —.— Hides for Non- payment dren 
Sc. and tann them, and convert them into Leather; by this they are for by the 
Cecſpalſers ab initio ; for tho they do it for Neceſſity, becauſe pt e 
ctherwile the Hides would putrify, yet this will not excuſe them, in qu46 aer 
aſmuch as the Oamage by the Putrikying will be only to the Owner, and be 
and not to them; for they may have Action of Oebt tor the 2d. M. Marks to 

12. 43 El. B. R. between Duncon and Reeve udjudg'd. know them 


by are taken 
zar from the Owner, ſo as he cannot have them again. But, per Popham, in ſome Caſes one may 
meadle with and ue a Diſtreſs, where it is for the Owner's Benefit; as where one diſtrains Armour he 
may have it ſcour'd, to avoid Rult ; ſo if one diſtrains Raw Cloth he may have it full'd, becauſe ir is for 
the Owrer's Benefit; but this Tanving is a Mears of taking away the Thing itſeif, 


14. If upon a Latitat a Warrant be made by the Sheriff to cer- Cro. C. 446. 
tan Special Bailitis, tu take the Body of the Party mention'd in ther. Girl 
Wort, and they by Force thereof take him, and J. S. a Stranger, 8 J Cale, 
comes in their Aid, and by their Command, and after the Sheriff does judg'd ac- 
not make any Return of the Wrir, pet no Action lies againſt J. S. cordingly.— 
who comes in Aid of the Bailifts, vecauſe his Act was lawful, and 1 pl: 
the Oekault of the Sheriff in not returning the y9rit ſhall not put r 
hun to Prejudice, and make him a Trelpaſſer ab initio. Pill. 11 cordingly. 
Car. B. R. between Gir and Allen adjudg'd upon Demurrer, 
that no Falte Impriſonment les againſt J. S. who came in Aid, for 
the Cauſe aforeſatd. Intratur Tr. 11 Car. Rot. 539. 

15. But And] ik a Sheritt takes J. S. Upon a Latitat, or other 
Cipias in Proceis ar my Suit, and by my he wing, and does not re- 
tum che Writ, a Falſe Imprilonment does not lie againſt me, be- 
cauſe I have not done any Wrong, nor ts it my Default in not re⸗ 
turning the Writ, nor was J the Servant of the Sheriff in Oclt- 
very of the Writ, and ſhewing of the Party to the Sheriff. Contra 
C. 4. 17. b. by Mople. 


makes a Warrant to J. S. [R. S.] to execute the Writ, and he does it Pl. 16. S. C. 
a:corvingly, and al Sheriff makes a Falſe Return, (ſcilicet, that — 
the Writ came tarde to him cc.) by Which he himſelt 18 Treſpaſſer ab Mo. 52. 
tio, yet this falſe Return ſhall not make the Bailiff the Trelpaſler, pl. 4:3. 
l:alauch as it was legally done by htm ; and by this Execution by Pole v. 
the Balluff the Party, againſt whom it was erecuted, is diſcharged, Deckt 
P. 31. 32 El. B. R. between Parks, eg and Moſſe and How, S. P. does 


Dekendants. Per Curtam. But adjudg'd HD. 32. El. 4 50 


144. pl. 20. 8. C adjudg'd accordingly. 


17. Tf J. S. be a Searcher of Stuſſs, and certain Strangers come to >." 
the others as Servants tu the ſatd J. S. to ſearch and unpack the Stuffs, fd oF 
and put it into the Dirt, by which it is much impair' d, tyougy the Tho by the 
Strangers did it without the Precedent Appoihtment, Or ARtCer: ning an 
ment of J. S. pet if J. S. after approves the Seiſure, without any Al- . 
ſent ro the Abuſer, yet he ſhall be a Treſpaſſer ab Initig. M. 8. Ja. . 
1 the Exchequer. Gs Caſe. Per Curiam. ſhall vor be 

the | re er 
1» initio, but an Action on the Caſe lieth; yet for miſuſing an Authority in Law, Treſpaſs lieth i 
Lane 90. Gibſon's Caſe S. C. ſupra, pl. 4. | | * | 2. 


18. Tf a Capias be Directed out of an Inferior Court to the Officer. or 
the Court, ro take J. S. and he rakes him accordingly, and does noc 
return the Proceſs, he is a Treſpaſſor ab Jnitio, becaule it is his 0w!1 

| 6 NM II ˖· —· - 4 14/6 Dekault, 


16. Ik a Sher1it, upon a Fieri Facias ti him directed againſt J. S. Cro. E. 181. 


— LO 6 RP _—_——— 2 


= Tretpals. . 


Default, inafmuch as he himlelf is the Officer who ought to return 
it, and is as Sheriff within this Jurigdiction. Mich. 15 Car. 
B. K. between £&-r4e and Atkins. Per Curiam adjudged upon De 
murrer, upon an Impriſonment in the Honour of [evereil, Jy. 
tratur Tr. 14 Car. Rot. 51. | 

[19.] 8. Ik a Capias in Proceſs ffſues againſt J. S. and the Sheri 
takes him, and After returns Non eft Invenrus, he 1s Treipa ſſerab 


initio, and Falſe Impriſonment lies againſt him. 8 E. 4. 18. 11 0. 


38. 
The Diver- ? [20.] 9. So if the Sheriff does not make any Return upon the ſai 
firy is be-. rit, Falle Impriſonment lies againſt him; for he is Treſpaſler ab 
tween Capias initid; for the Writ is Ita quod Habeas Corpus ejus at the Day of the 


in Proce!s, , 
and Capias Return hic in Curia. 16 9. 7. 14. 3 . 7. 3. b. 8 E. 4 17. b. 9 E. 
ad Satisfa- 4. 3. 21 I), 6. 5. 18 E. 4 9. b. Co. 5. Hee 90. 2 ). 6. 26. 
ciendum ; | 

for if the Capias in Proceſs be not return'd, the Arreſt is tortious ; becauſe there the Intent of the Ar. 
reſt is, that the Party ſhall appear and anſwer the Plaintiff. But in all other Writs of Execution, which 
are made by the Sheriff alone, if the Execution be duly made, it is good, tho* the Writ be not re- 
rurn'd ; unleſs in Caſe of Elegit, where the Extent is made by an Inqueft, and nor by the Sheriff alote, 
it is otherwiſe. 5 Rep. 9o. Trin. 42 Eliz. in the Exchequer, Hoe's Caſe. And Ibid. go. b. in a 
Nota of the Reporter, it is ſaid, that where the Words of the Writ of Fi. Fa. are Ita quod Habeas 
Denarios &c. thoſe are only Words of Commandment to the Sheriff to make Return; the which if he 
does not do he ſhall be amerced, but vet the Execution ſhall ſtand in force Lane. 52. Trin. 7 Jac. 
in the Exchequer, in the Caſe of Doillie v. Joiliff. S. C. cited, and ſame Diverſity taken. 


[2 1. ] 10. Upon A Capias in Proceſs, if the Sheriff makes his Warrant 

* Kelw. to the Bailiff ot a Franchiſe to execute it, who doeg it accordingly, 
86. b. and makes Return ot the Body and Warrant accordingly to the Sheritf, 
and the Sheriff after does nor return the Writ, pet this ſhall not 

make the Bailiff a Treſpaſſor ab initio, becauſe he has done his 

Outy, and no Oetault in him, and he is the Officer of the Fran- 

| _ _ _ Chile, and not of the Sheriff, 8 E. 4. 17. b. 21 . J. 23. 

The Bailiff {[22.] 11. [So] At a Capias in Proceſs be awarded to the Sheriff, 
Sevic. Ser. AND he makes his Warrant 10 a Bailitt Errant, who is ſworn, anda 
vant, ans KNOWN Baily within the ſame County, to take hun, and he does it 
has no ALLordingly; if the Sheriff after does not return the Writ, this 
Means to muäkes him a Treſpaſſor ab tmtio, becauſe he is but the Sheriff's 
oo Servant, and therefore ought to be ſubject to the Coct done to the 
return the Party, as his Daſter 19, 20 D. 72.7 as Y. 7. 22. M. 14 Car. 
Wrir, and B. R. between How and Stoc ten ham udjudg d. Intratur P. 14 Cat. 
the Arreſt Not. 412. Upon Demurrer. 


made by the 
Bailift was legal, and ſhall not be made illegal by the Sheriff's Act in not returning the Writ. See 
Cro. C. 345. Girling's Caſe. Jo. 378. S. C.——Per Powell J. upon a meſne Proceſs the Bailiff who 
acts by a Warrant from the Sheriff is not liable in Treſpaſs, if the Sheriff does not return the Writ. 
2 Vent. 95. 

+ Kelw. $6. b. 


555 12. Bur in the ſaid Caſe, if the Bailiff Errant returns the 
Body and Warrant to the Sheriff, tho the Sheriff does not return the 
Writ, yet he is exculed.. 20 . J. 13. b. by Read, and 21 h. 


7, 22. 

Cro. C. 446. 24. ] I3. ] aak ſi ial Bai- 
— —4 liek: and e Pp N e ee, Writ, 

8. C. ad. tho there be not any Default of the Bailiffs, yet they ate Crel- 

judg's, that paſſorg ab initio, becauſe they are but Servants to the Sheriff, and 

the Bailifs by his Appointment, Contra Þ. 11 Car, between Girling and Alles. 

Treſpaſſors er Curiam. of 


ab initio Jo. 378. S. C. adjadg d accordingly.-—— See pl. [22.] 11. Marg. 


[s.] 14. If a Man makes his Erecutors and dies, and after the 
Executors find, amongſt 8 of theit Teftarbr, an Obliga- 


tion, 


a 1 — er trans 


5 


$ Treſpaſs. 


tion, by which their Teſtator was bound 0 D. and they ——.— 
chat the Obligation was diſcharged, becauſe the Day of Payment 
0s paſt, break che Seal, they are Treſpaſſors ab initio, tho' they 
come lawtuliy to it, ſciucet, by Trover. Pill. 11 Ja. B. between 
Higginbottam and Stoddard AnDJung'y. | 

26. If a Man may 77 the Taking at one Time, it cannot be tortious 
after without ſpecial Matter, as Miſadenieauor after, as it ſeems. Br. 
Treſpaſs, pl. 311. cites 7 E. 4. 3. 

27. The Defendant Lee by Preſcription for 10 Load of Wood eve 
Wear to burn, and to Load to repair Pales between Michaelmas and Chrift- 
nat, abſue bee that he is guilty before Michaelmas, and after Chriftmas ; 
and the other faid that he cut the Day in the Declaration, abſque hoc 
that che Defendant and his Anceſtors &c. and travers'd the Preſcrip- 
tion, and if he expends it in other Purpoſes than in Burning or Repairing 
Pales, Treſpaſs lies; Quod nota the Miſclemeanor after makes Treſpaſs to 
lie. Br. 3 pl. 318. cites 10 E. 4. 2. 

28. It the Lord comes upon the 1 10 and takes and chaſes away 
a Beaſt, and impounds it, the raking ſhall be deem'd as for a Diſtreſs; 
but if he * K, the Beaſt, this ſubſequent Act is a Declaration of his In- 


tention ab Initio, and will make him a Treſpaſſer. 9 Rep. 11. a. Per 2 a 
Cur. in Dowman's Caſe, ſays with this accords -12 E. 4. 8. b. 28 17 cles oh 
H. 6. 5. ö 4 75% 


29. If there be Lord, Meſne, and Tenant, and the Lord diſtrains the 
Beaſts of the Tenant tor Rents &c. paid by Meſne, if the Lord will not 
ſuffer the Meſne to take the Beaſts of the Tenant out of the Pound, he is a 
Treſpaſſor ab Initio. 9 Rep. 22. b. in B. R. in the Caſe of Avowry, 
cites 13 E. 4. 6. a. b. 


zo. It one takes a Dire Damage feaſant, and drives it into another So if ſuch 
Cuaty, and there ſells ir, this makes him a Treſpaſſor ab initio. And. Diſtreſs fo 


taken, or 
taken for a 
EY 23 Rent Ser- 
tice, be miſuſed. But quære if a Diſtreſs be taken for a Rent charge, and be miſuſed. Perk. S. 191. 


6s. pl. 139. Mich. 23 & 24 Eliz. Pleadall v. Knap. 


31. Detainer in his Houſe of one who comes there voluntarily is a 
Caption; Per Coke Ch. J. and Croke J. Roll. Rep. 241. Mich. 13 Jac. 
B.R. in Caſe of Withersv. Henley. 

32. If the Sheriff has not any Writ, and makes a Warrant to J. D. to 
arreſt J. S. an Action lies tor J. S. againſt J. P. for this Arreſt, and 


igainſt the Sheriff likewiſe ; Per Jones J. Jo. 379. pl. 9. Hill. 9 Car. 


b. R. in Girling's Cafe. | : 

33. Action ot Battery againſt a Conſtable, who had made a Search in 
the Plaintiff's Houſe for folen Goods, by Virtue of a Fuſtice of Peace his 
Varrant, to ſearch in all ſuſpicious Places ; and upon the Evidence it ap- 
peared the Defendant in this Search did pull the Cloaths from off a Woman's 
Bed, then in her Bed, to ſearch under ber Smock; And this was holden to 
bea Miſdemeanor in the Conſtable, and all with him, and did make all 
their Proceedings in this Place illegal from the Beginning. Summer 
alfiſes 1636, Coram Barkley J. Clayt. pl. 76. Ward's Cale. 

34. It one impriſon'd he detained by the Gaoler for not paying unreaſou- 
"Vie Fees, it ſeems that this does not make it a Falſe Impriſonment ab 
lnitio. Skin. 50. Trin. 34 Car. 2. B. R. in Cafe of Elliot v. Beſey. 

35. In Battery and Impriſonment the Defendant juſtiſied by Attach- 
ment our of Chancery, that the Sheriff after Delivery of the Writ to 
aim made his Warrant to him 27 May, by which he took the Plaintiff 
the ſame Day, and traverſed all Time betore the Warrant or after the 
Return of the Writ. The Plaintiff maintain'd his Declaration and tra- 
verſed that the Writ was deliver'd to the Sheriff before the Battery and 
lmpriſonment. The Detendant rejoin'd that before Returu of the Wrir 
ix was deli: er d to the Sheriff, viz. on the ſaid 27 May, and that WO 

| the 
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the Arreſt he had no Notice ot its not being deliver'd to the Sherig 
The Plaintiff ſur-rejoin'd, that before the Arref# the Writ was not deli. 
der d to the Sheriff. The Defendant rebbutted as before, that he bag 15 
Notice &c. Et de hoc ponit ſe &c. Upon Demurrer, Judgment was given 
tor the Detendant ; For 1. It is not material whether the Writ be deli. 
ver'd to the Sheritf betore the Warrant and Arreſt or not, fo long as in 
Rei Veritate there is a Writ which warrants the whole. 2. There be. 
ing a Writ and a Warrant thereupon, the Bailitt ſhall not be Charged 
tor the executing it; tor he was neither privy nor had Notice of the 
Time of its Delivery to the Sheriff, and he has tender'd an Iſſue of No. 
rice, which the Plaintiff has refuſed to accept. 3 Lev. 93. Mich. 34 
Car. 2. C. B. Osborne v. Brookhouſe. 
Mod 236. 36. A Fieri facias was awarded againſt T. teſted 27 April, and after. 
Trip. 4 Jae. wards, viz. the 28th of April, he became a Bankrupt, and the 29th of April 
8 2 * the Sheriff took the Goods by V irtue of the Fieri factias; atterwards an Ex- 
not appear. tent iſſued out of the Exchequer, whereby the Goods are taken ont of the She. 
—2 Vent. riff's Hands; After which the Commiſſioners of Bankruprcy make an Aſfin- 
__ _ ment to the Creditors, and the Afiguce brings Treſpaſs again the Officers, 
bo CB. the Wh9 took the Goods by Virtue of the Extent. The Court were of Opinion, 
& C. and that a Conftruction ſhould not be made to make the Officer a Treſpaſſer 
mentions the by Relation; for the Taking was lawtul at the Time, and Ballp and 
nr Bunning' 8 Caſe in Siderfin was agreed per Holt and Dolben ; Judgment 
no ut for the Detendant Niſi. Comb. 123. Trin. 1 W. & M. in B. R. Lech- 


does not mere v. Thorowgood. 


otherwiſe ; 

appear there. Show. 12. Paſch. 1 W. & M. in B. E. the S. C. And the Court was clear that 
Treſpaſs lay not againſt the Officers, tho* Trover would againſt the Party. Aud Judgment for the 
Defendant. 


37. Where it is apparent to the Officer, that the Cauſe of Act ion arc: 
out of the Furiſdiction, he is a Treſpaſſor by executing it: Otherwiſe 
where it is not apparent, 1 Salk. 202. pl. 5. B. R. Lucking v. Denning 


H. a) | Treſpaſs. Juſtification by O fricers. Proceſs. Exe- 


Fol. 564. x 
YL cution. What Things done in Execution of Proceſs may 


be juſtified. 


1. IF the ShHrriff arreſt J. S. upon a Latitat, and he eſcapes, the She 

riff cannot enter into the Houſe of J. D. and there break a Chet 
of J. N. after Demand of the Keys, to ſeek his Priſoner there, upon la- 
formation that he was fled into the ſaid Houſe : But he ought to take 


it upon him that he was inthe Cheſt ; For otherwiſe the Sheriff upon 
ſuch Pretences may ſearch the Houſes of all Men within the County. 
H. 1 Car. between Bennet and Gray adjudged, the Declaration being 
that he was intorm d that he was in the laid Houſe cc. This is en 
ter'd Dich. 22 Ja. B. R. Rot. 155. 

2. Treſpaſs of Goods taken &c. the Defendant juſtified as Officer, le- 
cauſe A. recovered againſt N. N. 101. at B. in a Fair in the Court of Pie. 
powders, and he did the Execution, and fold the Goods, and delivered 
the Money in Execution, and admitted for a good Plea. Br. Treſpab, 
pl. 244. cites 22 Aſſ. go. 

S P. Br: 3- If Recovery in Aſſiſe is had in Ancient Demeſne of Land and Dams 
Treſpaſs, pl. ges after a Fine thereef levied at Common Law, ſo that the Land is made 


403. cites Frank- free, yet the * Officer who ſerved the Execution for the Damages n. 
S. C. Fer | covered 


— 


— 


overell in the Aſſiſe, ſhall not be blamed, nor the Lord who held the Plea, tho' is Actus Cu- 
the Recovery be Coram non } udice; for they are not bound to take Co- H=. 


Br. Execu- 


nuſance of the Fine; Quod nota, Br. Office & Off. pl. 6. cites 7 ton, pl. 26. 
H. 4. 27. | Cites 1 
F. 


Gage Deliverance, pl. 3. cites S. C. 


In Replevin of taking Beaſts, it is a good Juſtification that A. re- Br. Execu- 
uver'd certain Land and Damages in Ancient Demo ne, and that he is Bai. tion, pl. 26: 
lf, and by Prerept directed to him he made Execution, viz. he ſold the * | 
heafts and deliver'd the Money to the Plaintiff in Execution. And contra to . 
a good Juſtification z tor a Juſtification is to excuſe the Defendant of Opinion of 
Tort only, and not to have Return of the Beaſts ; but Avowry or Co- 4 H. 6. 17. 
nuſance is to have Return Quod nora diveriitatem. And ſo ſee that it is 
admitted that Bailiff in Ancient Demeſne may fell the Beaſts to levy a Sum 
to make Execution; Contra it was ſaid in other Court Baron, which is not 
Ancient Demeſne. Br. Juſtification, pl. 13. cites ) H. 4. 27. 

5. In Treſpaſs the Deſendant ijaſtiſed by ſbewing the Land to the Sheriff 
io make there the View to the Demandant in a Writ of Formeden brought by 
this Defendant againſt this new Plainiiff ; and the Plaintiff ſaid that De 
{on tort demeſne abſque tali Cauſa, and the Defendant ſaid that ſuch 
Cauſe, Priſt. &c. Br. De fon tort &c. pl. 26. cites. 10 H. 6. 8. and 
Firzh.. tit. Iſſue. 60. Brooke adds Nota, that it was of a Houſe ; and he 
ſaid that he found the Doors open and enter d and made the View. | 

6. If in Præcipe quod reddat the Court awards a Cape by which the Sheriff Br. Juſtifica- 
arreſts the Tenant; he thall not have Falle Impriſonment tho? they amend tion, pl. 1. 
the Proceſs after into Grand Cape; for the Act of the Court ſhall not Pre- © 40 
judice the Party who ought to be obedient to the Commands ot the Court. 

Br. Conſpiracy, pl. 1. cites 20 H. 6. 5. 

7. Treſpaſs quare Clauſum 4. &c. the Defendant juſtified becauſe Fer Land 
the Plaintiff was amerced in the Court Baron of F. F. &c. and he by Com- Which lies 
mand of the Court enter d, finding the Houſe and the Cloſe open, and took for r 
Diſtreſs. And a good Plea, without ſaying How the Cloſe was incloſed or incloſed a- 
open. Br. Treſpats, pl. 439. cites 16 H. J. 14. gainſt every 


| ene who bas 
o Intereſt there; and his Writ ſhall ſay Clauſum fregit, and the Precept in the Curt Baron is good by 
Parol. Br. Treſpaſs, pl. 439. cites 16 H. 7. 14. | 


8. Treſpaſs for breaking his Houſe ; The Detendant ju/ti/ies his Entry 
Virtute Warranti of the Sheriff upon a Fieri Facias to levy ſuch a Debt De bonis, 
& catallis que fuerunt Philippi Biſcop Teftatoris ; tempore mortis in manibus 
Lucretiæ Biſcop his Executrix ; and ſays, That the Executrix was in the 
Plaintiff*s Houſe cum bonis ſuis, and for that the Door ſtood open, he enter d 
'0 levy that Debt &c. And it was thereupon demurred, and adjudg'd 
to be an ill Bar; becauſe he does nor allege that Bona Tettatoris were in 
the Houſe but Bona propria Executricis, which were not liable to Exe- 
cution ; bur if Bona Teſtatoris had been there, it was conceived that the 
Entry had been juſtifiable. Wherefore it was adjudg'd for the Plaintifl. 
Cro. E. 759. pl. 30. Paſch. 42 Eliz. in C. B. Bithop v. White. | 

9. By the Common Law no Houſe can be broken by the King's Officer. 
at the Suit of a common Perſon (but otherwiſe at the Suit of the King.) 
But by the Statute of 22 Fac. of Bankrupts, Commiſſioners may break the 
Houſe of the other for Debt of the Debtor; And if Bankrupts convey their 
(ods to a 1 the Cmmiſſioners cannot, but the Sheriff may, 
break the Houſe, becauſe he is a ſworn Officer of the King. The Com- 
miſſioners may break the Booth or Ship of the other to come at the Bank- 
rupt's Goods. Per Mr. Barchdale Lecturer of Lincoln's Inn in Lent 1627). 
D. 36. b. Marg. pl. 41. N Wen 4 

lo. Sheriff on a Fieri Facias may break the Door of a Barn, without Re- 
guet, to take Goods in Execution, unleſs the Barn is adjoining and Par- 
cel of the Hoſe, Sid: 186. pl. 11. Paſch. 16 * 2. B. R. Penton v. png? 
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11. If there be a Diſſeiſor of a Manor, and a Recovery in that Curt. 
Baron, the Officer may well juſtify executing the Proceſs; for he tha: ;, 
in Poſſeſſion is Dominus pro tempore. Freem. Rep. 204. pl. 207. Mich. 
1675. Ward v. Bent. 1. g 


2 —— 


— 


(Ha. 2) Treſpaſs juſtifiable. [Entry into Land cr 
Houſe. | 


1, ] F a Yan ſeiſed of Land in Fee has certain Loads of Timber 

upon the Land and dies, his Executor may juſtify the Entry 

into the Land co rake the Timber. 9 D, 6. 11. | 

2. So if the Executor ſells it to another, the Vendee may juif, 

the Entry into the Land to take the Timber. 9 H. 6. 11 

3. Jfa Pan has a Piſcary in another's Soil, he may juſtify the pur. 

ting the Pales in the Soil, or doing other Thing. 20 H. 6. 4. 

2 Roll Rep. 4. If certain Perſons unknown, in a telonious Banner, come into 

55.8. ya ac my Garden, and eradicate and pull up certain Apple and Pear Trees, 

N and carry them away into the Houſe of J. S. and the Common Voice 

and adjudg'd being that the faid Trees are in the Houſe of J. S. pet J cannot juſtify 

«ccordingly. my Entry into the fatd Houle to take the ſaid Trees, inaſmuch az 

: Lu. the ſtealing thoſe Trees being anner d to the Franktenement, was 

2311: $8” nor Felony, but only a Treſpaſs; and ſo the Caſe is no other; but 

Noaks. — that if the Trees had been taken by a Treſpaſfor and put into the ſan 

Seit A. tate J)QUIE, then it had not been lawfin for me to take them without be: 

Horte ing a Trelpaſſor by my Entry. Dich. 16 Ja. B. R. between Higgins 
hin woe 424 Andrews, udjudg d upon d Demurrer. 

Land of B. 5. But otherwiſe it had been, if the ſteal ing of the Thing had been 

tis not law- Felony, and I had upon freſh Suit taken it in his Houſe, this had been 


ful for me do juſtifiable in a Treſpals againſt me. Mich. 16 Ja. B. K. in the fad 
the Lang Calc of Higgins aud Andrews, per Curiam agreed. 
and take | 5 
him. But if A. feloniouſly fßeals my Horſe, and carries him into B's Land, then I may juſtify my Entry 
intothe Land, and retake "El 2 Roll Rep. 55. Higgins v. Andrews. — If A. cill carry my Herſe int 
Þis Stable, I may juſtify my Entry into his Stable to retake him. But in the Caſe above, the Trees were 
carried away by a Stranger. Per Doderidge J. S. C. 2. Roll Rep. 56. cites 21 H. 6. 30. It A. takes 
wrongfully the Goods ot another, and carries them into A's econ Land, the Owner may take them thence: 
But not out of the Land of a Stranger. But in no Caſe a Man can enter «within my Door to rake his Goods. 
Per Chamberlain J. 2 Roll R. 208. in Cafe of Matters v. Poolie. Becauſe every Man's Houſe is 
his Caſtle, into which another cannot enter withour ſpecial Licence. Godb. 283. pl. 403. Mich. 18 lar 
B. R. in Pollye's Cafe. | 


6. Treſpaſs by a Chaplain ofa Chamber broken, and Gold Rings taken 
and carried into London; the Detendanr ſaid, that in London is a Cuften 
uſed, Time out of Mind, that when a Chaplain bas a Feme in his (han- 
ber, of whom a Men has an ill Suſpicion, that Man ſball come to the Cufa- 
ble of the Ward, or to the Beadle, and enter the Chamber and ſearch ; and 
that he was related to ſuch a Feme, and deliver'd the ſame Rings to the Fent, 
ho brought them to the Chamber of the Chaplain, and there the ſaid Cont 
Iain detain'd the Feme and the Goods by a great Time by which he and tie 
Beadle enter*d the Chamber and ſearch'd and found the Goods, and carried 
them away, as lawfully he might, Judgment, it Action of the Goods ot 
breaking rhe Chamber ought he to have; and becauſe rhe Plaintiff br 
Poffeihon of the Goods tor the Time had Property, therefore it was held 
a good Plea to the Goods, and to the breaking; quod nora, that this 
Colour ia itſelf. Br. Treſpaſs, pl. 74. cites 2 Fr 4 12. | 
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"i It a Vicar has Offerings at my Houſe or Chapel, he cannot b | Colour 


4 4 — = — bl — . 


TIrefj paſs. 


thereof break my Houle or Chapel to take them out &. Br. reſpals, 
pl. 77. cires 2 H. 4. 24. 
8. In "Treſpaſs, the Defendant ſaid that the Plaintiff” diſtrain'd his 
Beaſts, and he ſued a Replevin, and came with the Sheriff to ſhew him the 
Beafts, which 8s the ſame Treſpaſs Sc. judgment Si Actio, and the De- 
tendant imparl'd. 1 pl. 11. cites 3 H. 6. 37. ; 
9. In Treſpaſs the Detendanr juſtified, becauſe F. S. was ſeiſed, and * S. C. and 
deviſed it to the Plaintiff” for Life, and that the Defendant ſhould ſell the B. cited 11 


| Reverſioa & and that he found the Door open, and entered to ſee if there in Li * 


N . | . : or dg 
was any Waſte, and to lee the * Value of the Houſe to ſell it, and a good Ciſe; quod 


Plea; and tis there granted that fuch Entry is lawtul to ſee if Waſte be fuit conceſ- 
done, bur he cannot break the Door nor Windows to enter, Per quod ſum per tot, 
the Plaintiff replied that he broke the Door and Windows, and the other $, ies Man 
econtra. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. „ e an 


| repair a 
Bridge, he may come uon the Land of any one that adjoins to the Pridge to repair the Bridge, and this 
without Licence of them. Br. Treſpaſs, pl. 260. cites 43 Al. 35. Per Knivet Ch. J. 


10. In Treſpaſs for Breaking his Cloſe and Hunting, Defendant pleaded Br. Juſtifi- | 
Net griilty to the Hunting; and to the Breaking he ſaid that a Variance was oy B 3˙ 
betzveen bim and the Plaintiff for a Gorce, and he ſaw him Hunting in his 5 
Park, and entered by the Gate, which was open, to ſhcw him his Evidence to the 
Gorce, which 3s the ſame Breaking &c. and a good Juſtification by all the 
Juſtices 3 Quod nota. Br. 'Freipaſs, pl. 23. cites 20 H. 6. 3). 

11. It Trees are blown down by the Wind, it is no Treſpaſs to enter But if a 
the Land into which they are blown down to take them, Lat. 13. Per 2 au hi 


Crew Ch. J. in Caſe of Millen v. Hawery, cites 6 E. 4. J. own Land. 


| which fall 
into another Jan's Land, and he goes and takes them, Treſpaſs lies; Per Crew Ch. J. Lat. 13. cites 
1247. 


12. If a Man takes my Goods, and puts them upon his Land, T may en- S. P. Per 
ter and retake them. Contrary upon * Bailment of Goods; Per Littleton. _—_— 


Br. Treſpaſs, pl. 186. cites 9 E. 4. 35. OD bo 


is Tort, and 
in the other not. Br. Nuſance, pl. 14. cites S. C. 

* When a Man bails Gcodt to another to keep, it is not lawful for him, tho” the rs are open, to en- 
ter into the Houſe of the Bailee, and to take the Goods, but ought to demand them; and if they arg 
E to bring Writ of Detinue, and to obtain them by Law. Br. Treſpaſs, pl. 208. cites 21 

3.1% 


13. A Man may break a Houſe 0 take a Felon, or for Suſpicion of Felony. 
Contra of Debt or Treſpaſs. Br. Treſpaſs, pl. 330. cites 13 E. + 8. 
14. If 2 are fighting in a Hoſe, J may juſtify Entry into che Houle 7o 
part them, becaule it is for the Preſervation of the Peace, which is a Thing 
that concerns the Commonwealrh ; Per Yaxley, quod Frowike Ch. ]. 

conceſſit. Keilw. 46. b. pl. 2. Mich. 18 H. J. Anon. 

15. If Beaſts are Damage feaſant in the Lands of another, a Stranger can- 
not juſtify entering into the Land to turn them out, upon a Pretence that 
it is to the Advantage of the Owner of the Land; for it prevents the 
Owner from taking the Benefit of diſtraining them for Satisfaction of the 
Damage; Per Frowick Ch. J. Kelw. 46. b. Mich. 18 H. . 5 

16. In Treſpaſs of Breaking a Cloſe, Per Rede, it is not lawful zo ſay 
that the Defendant had Timber lying there, and came to ſee his Timber. Br. 

Treſpaſs, pl. 208; cites 22 H. J. 13, ; | 

17. It my Beafts are in another's Land Damage feaſant, I cannot juſtify But if ano» | 
t0 _ to rechaſe chow Per Rede Ch. J. Br. Treſpaſs, pl. 213. cites e 
21 H. J. 27. e "Tet 


* 


my Beaſts in- 
to the Land 
* 2 5 | of J. N. 1 \ 
rether Perſon; Per Rede Ch. J. Br. Treſpaſt, 


18. Ia 


; g a 
my enter and rechaſe them; for the Tort commenced in a 
Pl 213. Cites 21 H. 5. 27. 


b 508 | Treſpaſs. 


3 Le. 266. 18. In Treſpaſs tor entring his Houſe, and taking bis Goods, the De. 
pl. 358. S C. fendent pleads that the Goods were B.'s, who ſold them to the Defend; 
— adjorna- 1} that he came to the Houſe, and demanded them, and the Plain * 
ing abſent, his 1 * licenc d him to enter and take them; whereupon be 
entred and took them. And upon Demurrer it was adjudged ill, it not 

appearing how the Goods came, viz. either as Treſpais &c. and there. 
fore cannot enter of his own Head, and the Licence by the Wife wa, 
not ſufficient ; but Gawdy contra; for it may be intended the God; 
were there by the Plaintitf's Licence, and then he might well enter and 
take them. Cro. E. 245. pl. 3. Mich. 33 & 34 Eliz. C. B. Taylor u. 


Fiſher. 
All. 35.S.C. 19. In Treſpaſs Quare Clauſum fregit, and taking of a Geldinę, the De. 
adjudged * N be, for Nr 7 "bis Life, pus {> Ra a f 12 — 
— on Jug. Men, who threatne1 to kill him if he did not the Fact, went into the Hon: 
 catiori, and 1 Plaintiff, and tcok the Gelding. The Plaintiff demurr'd to this Plea, 
| 2 Donny 05 This is — 1 8 co ewe 5 ” I any not do 3 
| t has Re. Treſpaſs to one for Fear of Threatnin another; for by this means the 
| _ . 5 Party injured ſhall have no SatisfaBtion, for he cannot have ir of the 
| compell'd. 8 that threatned; therefore let the Plaintiff have his Judgment. Str. 
0 52. Mich. 23 Car. Gilbert v. Stone. : 
| 20. It Zenant at Will ſows the Land, and then determines his own Ii!) 


he cannot break the Hedges to carry away the Corn. Vent. 222. Trin. 
24 Car. 2. B. R. in Caſe of Perrot v. Bridges. | 

21. It the Sheriff upon a Fieri Facias ſells Corn growing, the Vendee 
cannot juſtify an Entry upon the Land to reap it, until ſuch Time as the 
Corn is ripe; Per Twiſden. Vent. 222. in Caſe of Perrot v. Bridges. 


(H. a. 3) Retaking Goods &c. Fuſtifiable, in what Caſes 


1. Reſpaſs. If a Man ſeiſes an Ox &c. to the Uſe of the King, be 
who has Property cannot re-take it. And ſo it ſeems that the 
King may be intitled to a Chartle by Seiſure, or other wiſe, without Ct- 
fice, as appears by this Caſe. See the Book. Br. Treſpaſs, pl. 375. cites 
H. 390 E. | 
2. It a Man takes my Swan's Eggs, which after 2 Cyguets, the 
firft Owner may take the one and the ather ; per Fair Br. Treſpaſs, pl 
323. cires 12 E. 4 4. 5. 
& where 3. So it a Man takes my Mare or Cow, which after praduces a Fol: ar 


8 Calf, the firſt Owner may take them; Per Fai Br. Treſpaſs, pl. 


another 323. cites 12 E 4. 4 8. 
which 

Tnced Firgs, the Owner t Replevin of both, and recover'd Damages for both; Per Linletea 
Br. Treſpaſs, pl. 323. cites 18 E. 3. 48. 


"Tis agreed 4. Where « Thing may be known, the Owner may retake it, ths an 
7 Thing be mix d with it. Br. Property, pl. 23. cites 5 H. J. 15. 

that in all Cafes where the new Form may be reduced to the fermer State, the Property remains to bis 
who hath the old Subftance ; bur others iſe not. Arg. Raym. 329. in Caſe of Bambridge v. Bates, 
and ſays, that with this agrees 16 H. 7. 16. pl. 6. Mo. 19. pl. 67. | 


SP. Arg 5. As in Treſpaſs of Shoes and Boots taken, the Deſendant faid, tha 
Raye. 3325: he was pid of 3 Dickers of Leather, and halt d them to W. 8. who fer 


= 


Treſpaſs. 5 og 
+; the Plaintiff, who made thereof Shoes and Boots, and the Defendant re- in Caſe = 
ok them 3 and the Re-raking | good and lawtul, tor the Nature remains. og mom 
br. Property, pl. 23. cites 5 H. q. 12. + 44.11 Y Baues 

6. Ho where a Man takes Cloth, and makes thereof à Robe, the Owner But 1/0! 


may retake it; tor the Nature is not chang'd. Br. Property, pl. 23. mane 2 
Cites 5 H. 7. 15. | 1 Can- 


not be re- 


taken. Arg. Raym. 329. in Caſe of Bambridge v. Bates, 


1. & of Iron made into a Bar. Br. Property, pl. 23. cites 5 H. But Iron 
» 15. made into 
[* | | an Anvil 
cannot be retaken. Arg. 2 Brownl. 114. in Caſe of Croſs v. Weſtwood, 


8. But, per Cur. where Grain is taken, and made into Matt, or * Mo- * If a Man 
wy taken and wade into a Cup, or à Cup made into Money, theſe cannot 2 bite 


. . . : . Piece, and 
de taken; tor Grain cannot be known one from another, nor one Piece of Lanſes it ts 


Money trom another. Br. Property, pl. 23. cites 5 H. J. 15. be gilt, the 
1 Owner 
: : cannot retake it, by ſome. Br, 4 420 pl. 7 cites 5 H. 7. 15. 
Plate alter'd in Faſhion may be retaken, but not if converted into Coin. Arg. 2 Brownl. 114. in 
(Ae of Croſs v. Weſtwood. 


9. And it a Man takes Timber, and makes thereof a Houſe, this cannot But if a Man 
be retaken ; tor rhe Nature is alter d into Franktenement, Br. Property, 7 my 
f ree, and 
pl. 23. cites 5 H. 7. 15. | 


ſquares ir 
into Timber, 
vet the Ou der may retake it ; for it may be kzown. Br. Property, pl. 23. cites 5 f. 7. 15. S. C. 
cred Arg. 2 Brownl. 117, 118, | 

in Treſpa's &c. the Defendant juſtifed under a Leaſe, and that afterwards A. enter d, and cut down 
Trees there growing, and made them into Timber, and brought it on the Land where the Treſpaſs was 722 
ond gar it tee Plaintiß; wherewpen be (the Defendant) enter'd on the ſaid Land, and retook his Timber. 
Uo 4 Demurrer to this Plea it was objected, that by making them into Timber the Defendant could 
rot know It to be his Tree, and fo the Property alter'd ; but adjudg'd, where any thing is wrongfully 
when, ad alrer'd in the Form, yet if that which remains is the principal Part of the Subſtance, then 
the Notice is not loſt, and therefore if he faws them into Boards be may retake them; but if they are 
fd upon the Land, or a Houſe be made of the Timber, it is otherwiſe. Quære, The Houſe now is 
the principal Subſtance. Mo. 19. pl. 67. Mich. 2 Eliz. Anon. 


to. It a Man takes FP, he who has the Water may retake them ; per 
Keble, Kelw. 30. a. pl. 2. Mich. 13 Hf. 7. 
11. Treſpaſs tor breaking his Cloſe, Er guedam averia ibidem exiſt- 
ent” cepit & aſportavit. Detendant pleaded, that the Cattle were his own 
Goods, and that J. S. zook the Cattle by Wrong, and put them into the 
Plaintiff*s Cloſe by the Plaintiff” s Aſſent ; and the Defendant finding them 
there, took them &c. The Court held the Plea good; for the Plain- 
tiff does not aver the Property ot the Beaſts to be in him, bur ſays only 
Quædam averia. And when the Beaſts are taken from him by Wrong, 
and are ot out of his Poſſeſſion by his own Delivery, he may juſtify the 
Taking of them in any Place where he finds them. Cro. E. 329. pl. 3. 
Trin. 36 Eliz. B. R. Chapman v. Thimblethorp. 0 * 
12. A. lends 4 Horſe for Hire to ride to D. and within the Time the 8. * 5 
Horſe is lent, for A. meets the Rider at a Place further diſtant than D. adudgd 
yet A. within the Time can't ſeiſe his Horſe; for the Perſon that hired , 
him has a good ſpecial Property for the Time he hired him tor, againſt BY 
all the World. And if he miſuſes the Horſe in riding to any other add 
Place, that is to be puniſh'd by Action on the Caſe, and not by ſeiſing but ſeems to 


5 Horſe Yelv. 172. Hil 1 Jac. B. R. Lee v. Atkinſon and 838 


172. 
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Treſpaſs.* 

13. A. found the Goods of B. and baif'd them over to C. for Money. 
in that Caſe the Owner may zake them again; Per Doderidge ]. Arg, 
3 Bulſt. 1 1 in Caſe of Maller v. Hanger, cites 22 E. 4. | 

14. Milk wade into Cheeſe cannot be retaken ; Res Corruptæ & Tran. 
formate abeſſe videntur; A Thing ariſing from the Parts is nor any of 
the Parts. Arg. Raym. 329. inCaſe of Bambridge v. Bates. 

15. A Maſter if a Ship may keep the Goods till he be paid his Freight; 
bur if he once parts with the Poſſeſſion of them, he can't retake then. 
Per Holt Ch. J. 12 Mod. 311. Paſch. 13 W. 3. B. R. Anon. ; 

16. It A. makes 4 Bill of Sale to B. a Creditor, and afterwards to C. ay. 
other Creditor, and delivers Pofſeffon at the Time of the Sale 70 neither; 
and after C. gets Poſſeſſion ot them, and B. takes them ont of bis Poſſeſſcy 
C. cannot maintain Treſpaſs, becauſe the firff Bill of Sale is fraudulem 
againſt Creditors, and ſo is the ſecond; yet they both bind A. and B's i; 
the Elder Title, and the naked Poſſeſſion of C. ought not to prevail 
againſt the Title of B. that is prior, where both are equally Creditors, 
and Poſſeſſion at the Time of the Bill of Sale is deliver'd over to nei. 
ther; Per Holt Ch. J. 2 New Abr. 606. Baker v. Loyd, cites Trin. 
1706. | 


(H. a. 4) Plea ood. In Treſpaſs for taking or retaki 
& 4 ns 


1. IN Treſpaſs of Goods and Chattels, the Plaintiff ſhall not count of 
Monies take n; for he ought to have had a ſpecial Writ. Br. 
Count, pl. go. cites 34 E. 3. 23. 

2. Treſpaſs ot Corn carried away. The Defendant ſaid that he was ſeiſed, 
and leaſed to N. NM. for Life, who died, and the Defendant entred and ſued 
the Land, and we came, and cut and carried away, and awarded a good 
Plea ; and therefore it ſeems that this is Colour in irfelt. Br. Treſpak, 
pl. ug cites 38 E. 3. 28. 

3. Treſpaſs of Trees cut and taken, Per Finch, 7ou yourſelf gave them t 
us, anda good Plea, Br. Treſpaſs, = 394. cires 42 E. 3. 23. 

4. If 1 recover Damages, and the Sheriff delivers to me your Goods in Ex: 
cution, you cannot have Treſpals againſt me; tor I am no Tranſgreſſor; 
Per Finchd. & tot. Cur. Br. Treſpaſs, pl. 48. cites 44 E. 3. 20. 

5. Treſpats ot raking of Goods ; the Defendant ſaid that they were caf 


into the Sea by Tempeſt, and the Defendant took and kept them, and wha 


he came to Land be bailed them to the Servant of the Plaintiff to his Uſe, ab 
ſque hoe that he took other Goods, or in aber Manner, and admitted for 3 
good * therefore Quære of the Vi & Armis. Br, 'Treſpals, pl. 54 
cites 3. 15. 

6. Treſpaſs of Goods taken in Middleſex, a Taking Ei in Longes 
is no Plea, without traver/ing the Taking in Middleſex ; nota. Br. 
Treſpaſs, pl. 8g. cites 11 H. 4. 3. 4- 


Gift of the Plaintiff at Lenden, by <obich be tcok them in the Caunty of $. and a good Plea; 


laintiff [aid that at the Time of the Gift be was within Age, and a good 1 Contrary if the 


delroered the Goods to the Defendam; for this is a good Excuſe in A 


of Treſpaſs, bur the 
Br. Treſpaſs, pl. 150. cues 22 H. 6.59 | 


7. Treſpaſs of a Mare, the Defendant juſtified as Diſtreſs for Rent & 
A. of whom the Land is held, and the Defendant at the De £ the _ 
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4 intreated A. ſo that the Diftreſs was re- deliver d to the Plaimiff., upon 
A tion that if the Plaintiff did not pay the Rent by ſuch a 1 hes be 
front re- tate the Diſtreſs &c. and he did not Pay &c, by, which he re- 
cook it and re- deliver d it to the Plaintiff, and admitted tor a good Plea 
without Argument. Br. Treſpaſs, pl. 410. cites 10 H. 6. 3. 
8. Treſpaſs of Goods taken. The Defendant ſaid, that the Plaintiff So elſewhere 
at D. in the County of C. ſold it to F. M by which he took it, as lawfully he 9 2 Gift. 
might, 4s Servant to F. NM. the Vendee, and by his Command; and ad- © rhe — 


mitted tor a good Plea. Nota. Br. Treſpaſs, pl. 124. cites 19 H. See pl. 6. 


ms Fg. | 

n 9. In Treſpaſs the Defendant ſaid, that the Property of the Goods was 
in F. N. who mate the Defendant his Executor, and died, and we took as 
Executors, and gave Colour to the Plaintiff as Executor, where he is not 
Executor &c. which is the ſame Taking, and a good Plea. Br. Treſ- 
paſs, pl. 126. cires 19 H. 6. 12. 

10. In Treſpaſs of Goods taken in C. it is a good Plea, that the 
Plaintiff” bail d them to him at D. to bail them over, which he has done ab- 
[que hoc, that he is guilty of the Carrying away at C. and a good Plea; 1 
per tot. Cur. and yet C. and D. were in one and the ſame County. Br. 1 
Treſpaſs, pl. 386. cites 19 H. 6. 43. 5 | 

11. Treſpaſs of Battery of his Servant, per quod ſervitium Servientis Where a 
ſui predi&ti &c. The Defendant ſaid, that he was retain d with him _ has 
betore he beat him, and departed and came to the Plaintiff. And yet it . Lex 
ſeems that it is no Plea; for he cannot retake him, nor beat him, without ho departs 
Requeſt to his ſecond Maſter. Br. Treſpaſs, pl. 139. cites 21 H. 6. from him, 


8. 9 he cannot 
ms | take them, 
and bring them back by Force, nor put his Hands a them to bring them back ; but he may require them 

&c. and if they refuſe, be ſball have bis Action; Per Cur. Br. Treſpaſs, pl. 225. cites 38 H. 6. 25. 


— 


„ 


12. In Treſpaſs it is no Plea, That A. was poſſeſsd as of his Property, 
and bail d to the Defendant, and the Plaintiff took them, and the Defendant 
retook ; for there is no Colour. Contrary where he ſays, that A. was poſ- 
{iſs d, and bail'd to B. who gave to the Plaimiff, and A. retook and pave to 
the Defendant. And per Newton, it is a good Plea, that the Detendanr 
was ſeiſed till by the Plaintiff diſſeiſed, upon which he re-enter'd and did the 
Treſpaſs. Br. Treſpaſs, pl. 146. cites 21 H. 6. 36. | i! 

13. Treſpaſs by Adminiſtrators of Goods carried away. The Defendant Br. juſtiſi- U 
ſaid, that the Teftator was poſſeſs'd as of bis proper Goods, and made F. F. cation, pl. | 
tis Executor, and died, and after the Goods came to the Hands of the Plain. 12. cites S. | | 
tiff, and the Defendant by Command of the Executor took the Goods, and af- | | 
ter the Executor refuſed before the Ordinary, who committed the Adminiſtra- | 
tion to the Plaimiff, Judgment. And per Laicon, Prifor, and Moyle, | | 
this is a good Plea, and the Colour is prod tor the Defendant acknow- 
lg'd Poſſeſſion in the Plaintiff; and the Power of the Adminiſtrator, by 
the Committing of the Adminiſtration, ſhall have Relation to the Death 
of the Inteſtate; and therefore this is Matter in Law, at leaſt if the 
Juſtification be now good or not. And when Matter of Law is, then thers 
needs no Colcur; for it is Matter in Law (when the Adminiſtration is ſo 
committed) if the Adminiſtrator ſhall have Treſpaſs of the Taking be- 
fore the Commirring of the Adminiſtration or not. And by them che 
| Plea is good; for when the Defendant had good Cauſe to juſtify at the 
Time &c. this ſhall not be loſt by the Retuſal of the Executor, ſiuce 
he is a third Perſon. Br. Treſpaſs, pl 222. cires 36 H. 6. J. 

14. Treſpaſs of Goods taken in 7. The Defendant ſaid, that the Place 
where Ec. ts a Honſe of which F. B. was ſelſed in Fee, and infeoff*d him, 
and he found the Goods Damage feaſant &c. and ill Pleading ; tor i Treſ- 
paſs of Gods Ec. it is mot the Form to ſay,” that the Place where 2 nt 

So. ny * 
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uch a Houſe, or ſuch Land; for by Intendment it is ſuppoſed that the Pl 
ji a Vill. . it is in Treſpaſs done of Land. Br. Treſpaſs, ol 
293. cites 5 E. 4. 124. 
15. Treſpaſs of a Cloſe broken, and Goods carried away. The Defenday; 
as to the Cloſe broken, pray d Fudgment of the Writ 3 for the Plaimiff * 
not any Thing in it, wnleſs in Common, & pro indiviſo with N. N. ,,, 
named in the \V rit. And as to the Goods, he demanded fudgment of the Writ: 
for before the Plaintiff” any Thing had, S. was poſſeſs*d ut de Propriis, and 
made the Plaintiff and A. his Feme his Executors, and died; and A. to 
the Goods, and was thereof peſſeſs'd, and made the Defeadant her Executor 
and died ; and the Difendant found the Guds, among /t ciber Goods, in fle 
Houſe of A. and took them to keep to the Uſe of the Plu:niif ; and therefore 
the Plaintiff ought to have Detinue, Judgment ot che Writ. And it 
ſeems there, that he ought not to take the Goods ot che firſt Teſtator 
another Executor being alive; wheretore he ſaid, that his Tet ator put tho 
Goods, and others of his proper Goods, together in one Che, and ſo be found 
them. This is a good juſtification, for he cannot fever them; but where 
the Goods are ſever'd, it is not law ful for him to take them which do 
not belong to him; quod Fairfax and Choke conceſſerunt. And a 
Plea, «without ſaying that he is, and at all Times has been, ready to deliver 
them; tor if he may juſtify the Taking at one Time, it cannot be tortious at. 
ter without Special Matter, As Miſdemeanor after, as it ſeems. Br. Treſ. 
paſs, pl. 311. cites ) E. 4. 3. +20 
16. 11 Freſpaſs of Goods carried away, it is a good Plea, That they 
were the Goods of two Alien Enemies of the King, and the Defendant ſeiſed 
them, as law lully he might; for it was ſaid there, that every Man may 
ſeile the Goods of Enemies of the King brought into England, and re- 
tain them to their own Uſe. Per Vaviſor, it was adjudg'd in the Time 
ot this King, that he who rakes ſuch Goods ſhall rerain -them as above. 
Br. Tretpals, pl. 313. cites 7 E. 4. 13. | 
17. 'T reſpais of raking his Hawk. The Defendant juſtified for Damage 
feaſant in his Pidgeon-Houſe; and it was admitted. And per the Juſtices, 
Treſpaſs quare Columbas cepit does not lie, tor he has no Property. Br. 
Treipais, pl. 387. cites 16 E. 4. 7. | 
18. Treſpaſs of taking his Horſe. The Defendant ſaid, that the Plain- 
tiff lent it to him till be had finiſh'd his Buſineſs ; and laid, that he had is 
yet finiſÞ*d his Bujineſs. And a good Plea, per Brian and Littleton, not- 
withitanding that the Time is uncertain, Quod nota. But no Mention 
of the Uncertainty of the Buſineſs. Br. Treſpaſs, pl. 337. cites 17 E. 


8. | 
bs 19. Treſpaſs of taking Beaſts in A. in D. The Defendant ſaid, that be 
was ſeiſed of Land calPd C. in D. aforeſaid ; and the ſame Day found the 
Beafts Damage feaſant in C. afureſaid, and took them, and chaſed thei 
towards the Found, and they eſcaped, and went into A. aforeſaid, and the 
Defendant freſhly retcok them, which is the ſame Taking of which the 
Action is brought. Pigot proteſfando, that the Place of C. is not the 
Franktenement of the Defendant, and pro Placito, that before the Taking a 
leged by the Defendant, the Defendant took the Beaſts in A aforeſaid, and 
chaſed them to his Land call d C. aforeſaid, and they eſcaped into A and ih: 
Defendant took them prout &c. upon which firſt Taking we have brought this 
Action. Bridges chang'd his Plea, and ſaid, Thar the fame Day, before 
the Treſpaſs ſuppoſed by the Plaintiff, he found the Beaſts Damage ic 
ſant in C. his own Soil, and took them, and they eſcaped into A. atore- 
ſaid, and he trethly purſued and took them in A. &c. Pigor faid, he 
took them in A. abſque hoc, that he firſt took them in C. &c. Modo & 
3 prout &c. and fo to Iſſue. Br. Conteſs and Avoid, pl. $2, cs 
21 E. 4. 64. | 10 
20. Treſpaſs of Trees and Oaks cut. The Defendant ſaid, that t** 
Plaintiff leaſed to him 10 Acres of Land for Term of Years, of which the 
Place &c. by Force of which he was thereof poſſe/s'd, and cut the 1 
c. 
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as and a good pleaz and yet the Writ of Waſte lies. Br. Treſpaſs, pl. 


430. cites 13 H. 7. 


Court, without ſpewing Cauſe of the 


1. 13. 


Boat of the Plaintiff Priſt &c. Br. 


38 H. 6. 25. 


nell. Br. Treſpaſs, pl. 213. cites 21 H 5. 


cites 21 H. J. 27. 


If 


9. . 
21. And in Treſpaſs of GCuods taken, the Defendant ſaid, that the Plain- 
tiff leaſed to him a Houſe in D. for a Tear, and the Goods mere his before the 
Leaſe, and he put them into the Houſe, and the Plaintiff immediately after 
the Year determined took the Goods Damage feaſant, and the Defendant re- 
110k them. And no Plea, per Cur. for he ought to carry his Goods out at 
che End of the Term; and it he leaves them there, he cannot after juſ- 
city to enter and retake them. Br. Treſpaſs, pl. 439. cites 13 H. 


f os Treſpaſs of Goods taken. 'The nee that the Plaintiff 
pt them within tbe Doors of the Defendant ; and 

was indebted to the Defendant in 101. it was agreed between them, that the 
Defendant ſpould retain them till he was paid, by which he took them, and 
the Plaintiff has not yet paid. And a good Plea, by the Opinion of the 


r, becauſe the Plaintiff 


ebt; and a good Plea, without 


ſhe wing other Taking ; tor the Putting into the Houſe is no Delivery; but 

when he accepted them by the Agreement, this is the Taking; for if he 

had pleaded Delivery, it had been Not Guilty argumentatively. Br. 

Treſpaſs, pl. 209. cites 21 H. J. 13. | | | 1 
23. In Treſpaſs it is a good Plea that the Plaintiff gave them to the 4s in Treſ- 

Delendant, by which be took them. 


: a paſs of taking 
Br. I reſpaſs, pl. 209. cites 21 H. of his Boat, 


the Defen- 
dant pleaded 


Gift of the Plaintiff of all bis Goods by Deed &c. at which Time the Boat belong'd to the Plaintiff, Judg- 
ment, and a good Plea ; and ſo ſee Gift in Treſpaſs a good Plea ; and the Plaintiff was not received to 
ſay, that at the Time of the Treſpaſs the Boat was his Boat without ſhewing how he came by it after 
&c. by which he ſaid that at the Time of the Gift it was the Boat of one A. who gave it to him after, 
and the Defendant carried it away; and the Defendant ſaid that at the Time of the Gift it was the 
Treſpaſs, pl. 42. cites 42 E. 3. 1, 2. | 
In Treſpaſs the Defendant pleaded a Gift, the Plaintiff ſaid that after the Gift and before the Treſpaſs 
the D-{endant re-gave to him; and the Defendant maintam'd bis Bar abſque hoc, that be re- gave after the 
#r{ Gift, and it was accepted; Quære if it be pregnant. Br. Negativa &c. pl. 55. cites 10 H. 6. 16, 17. 
$ in Treſpaſs of a Boat talen, and the Defendant pleaded a Gift by J. N. and the Plaintiff ſaid that J. 
V. tzok it out of the Poſſeſſion of the Plaintiff, and gave c. The Defendant maintain d the Gift abſque hoc, 
that the Plaintiff bad any Thing before the Gift; 


. 


and well, and, not pregnant. Br. Negativa &c. pl 53. cites 


24. Where things are not in ſuch Danger, but that the Owner may remedy 4s in Treſ- 
it cr have his Remedy for this Treſpaſs by Aion againſt the other, there pals of Corn 


taken, the 


a Man cannot juſtity the taking ot the Goods to ſave them, Per Kingſm. Hefendant 
Jaſtice. Br. Treſpaſs, pl. 213. cites 21 H. J. 2). aid they 


were ſever'd 


from the 9 Parts, and were in Danger of being loſt by Beaſts in the Field, by which be took and put them into 
the Barn of the Plaintiff," Parſon of the u; an 
not be in ſuch Danger in the Field, but that 


d by the Opinion ot the Court it is no Plea; for they can- 
Men way guard them. Br. Treſpaſs, pl. 213. cites 21 H. 


Aud i is not lawful for a Man to take ny Horſe, ſaying that it was in Danger ef being ſtole. Per Brud- 


27. | 9 2 
Nor where z:y Feme is ont of her Way, it is not awful for a Man to take her to his Houſe, if ſhe vas 
rot in Danger of being loft in the Night, or to be dum d with Water. Per Brudnell. Br, Treſpaſs, pl. 215. 


Cut where Goeds of another are in Danger, by Water, Fire &c. of «which the Party cannot have Remedy, 
there I may rake them to ſave them. Per Rede Ch. J. Br. Treſpaſs, pl. 213, cites 41 H. 7.27. 5 
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(I. a) Treſpaſs, Juſtification. Upon Default or A 
| the Plaintiff himſelf. f 


— >  _s = — 2 — 


nr. | F A. be ſeiſed in Fee of Copyhold Land nert adjoining to the 
* Fol 565. Land of B. and A, erects a new Houſe upon his Copyhoi 
Land, and ſome * Parr of the Houle is erected upon the Conhnes of 
his Land next adjoining to the Land of B. if afterwards B. digs his 
Land fo near to the Foundation of the Houſe of A. butt on no Paͤrt of 
A's Land, by which the Foundation of the ouſe and the Houſe falls into 
the Pit, pet no Action lieg by d. againſt B. becauſe it was 4's o@n 
1 Fault that he built his Houſe ſo near the Land of B. for he by his 
| Act cannot hinder B. from making the beſt uſe he can of his own 
q Land, P. 15 Car, B. R. between ie and Minſterley, per Curium 
| after a Uerdict for the Plaintiff. Bur it ſeems that a Man who has 
' Land next adjoining to my Land cannot dig his Land fo near my 
4 Land that thereby my Land thall go into his Pit; and therefore if the 
- i - 1 
Action had been brought for this it would ly, 
a th 2. In Trelpals Quare Claufum fregit call d S. in the Pariſh of 
| | < , D. if Defendant juſtifies becauſe his Sheep were ſtolen by Jetſons 
| chat Roll Ch Unknown, and that the Plaintiff afterwards chaſed the ſaid Sheep with 
| held as his own Sheep in the ſame Pariſh, and that he ſuſpected that his Sheep 
ere, and were chaſed into the ſaid Cloſe of the Plaintiff, in which &c. and upon 
Jer "% this he went into the ſaid Cloſe where &c. to ſearch for his Sheep, and 
| 5 not finding them there, he went out of the Cloſe as ſoon as he could, 
| ought to be doing as little Damage in going and returning as he could, This is 
0 given forthe nat a good Juſtification, becauſe he did not enter ta ſearch for thx 
+ 7 chat A Felon, which was for the Commonwealth, but for his private Ji 
j 7. aid the tereſt to inquire for his Hoods ; for by the ſame Reaſon he may coin 
| ſe was into the Lands of any other Men, with a Pretence to ſearch for his 
J hard on both Soods. And here he does not ſhew any Cauſe of Sulpicion that the 
| Sides, but Sheep were in this Cloſe. Mich. 1649. between Top/ady and Kg 
1 | Court gave Adjudg d upon Demurrer per totam Curiam pr=ter Juſtice Jer 
Judgment myn, who was e Contra. Intratur Mich. 24 Car. Rot. 596. 
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for the 


Plaintiff Niſi &c. 


4 n Treſpaſs, 3. Tf a Man ought to repair a Fence rome my Land and his Land 
| pt. 192- 0115 next adjoining, tt he does not repair it, by which my Beaſts enter into 
N — + wy o. his Land tor Detaulr of Reparation, this is juſtifiable in a Treſpals 
N | * R brought by him. 19 Y. 6. 34. 39 E. 3. 3 b. | 

q on wat ſufficiently incloſed. [And fo this Point was admitted.] S. P. Br. Treſpaſs, pl. 143 
1 cites 21 H. 6. 39. —Ard in ſuch Caſe J may purſue and retake them. Per Fro icke. Ketw 30 
2. Mich. 13 H. 7. Anon. See Infra, pl. 26. | | 


- 


4. So in the ſald Cale it is lawful for me to go into his Land to re 
take my Beaſts, and rechaſe them into my own Land. And this is ji 
mw in Treſpaſs, becauſe it comes by his own Act. 13 0. 

ellowap. 30. | 
Per Brian 5. Tf Man ought to impale againſt a Foreſt, and by his Default of 
Ch. 1 The impaling che Savages go into his Land, it is juſtifiable for the Foretter 
1 Foreſter can- in Treſpaſs there to enter into his Land, where the Savages 28. 
4 not ener to rechaſe them into the Foreſt, becauſe they come m by his own Dt 


0 into an 0 
3» Man's Land fault. Ouhitatur. 13 Y. 7. Relloway 30. 
= t of the | 
1 Foreſt, nor into the Land which ſhould have been incloſed againſt the Foreſt, becan'e the . 
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Sages bs en during their being in the Foreſt (or Park) and no Purſuit will preſerve it ; and in this Re. 
ſpect they ditter from other Beaſts not Savage. Kelw. 30. b. 


6. Tf Beaſts are impounded in a Place incloſed which has a Gate The „mne 
open, if the Sheriif comes ro make Replevin, any the Owner of the Law 'o She- 
Cloſe ſtands with Bowes and Arrows in the Gate to ſhoot at him, g. juſtilla. 
by which he 18 in“ Fear ot Death, he may, to avoid Death break the tion, pl. 2. 
(ole and enter there, and make the Replevin. And this Treſpaſs-ts cite: 8. C. 
juſtifiable. 20 D 6. 28. | : : n | *See(H.a.2) 

7. Jf my Land be open to the Highway, and the Beaſts of a Stran- Pl. 19. 
ger enter Upon thc Land, this 18 not juſti able. 39 E. 3. 3. 

8. Tf a Man does a Nuſance in his own Soil to my Mill, Houſe, or 4: if a Man 
Land, J may Juſtify the Entry into his Soil, and fling down this 1 
Nuſance, becauſe it was of his own Wrong. 9 E. 4. 35. Curia. 8 E. er jon 
5. Co. 9. Baten 55. my Mill, I 


| may fill 
lle Ditch with that which the other has dug out. Per Danby. Br. Treſpaſs, pl. 186. cites 9 E Fa 3 7 


9. Jf a Man takes my Goods and carries them into his own Land, NADL 
7 may jufikfy my Entry into the ſaid Land to take * my Goods a- age 
gan; for they come there by his own act. 9 E. 4. 35. Stead 

| | pl. 254. cites S. C. 


10. Tf a Man by Negligence ſuffers his Houſe to be on Fire, J, who 8. P. Br 
am his Neighbour, may break down his Houſe to avoid the Peril, which Treſpaſs, pl. 


; \ 86. 
may come to me by the burning of it. 9 Þ. 4. 35. b. E. 435 : : 
ittleton. 
11. Tf a Man tortiouſly impriſons me in his Houſe, I may juſtify For the Torr 
the breaking the Windows and Door to go out. 9 E. 4. 35. b. 8 
| Part. 


Br. Treſpaſs, pl. 186. cites S. C. Br. Nufance, pl. 14. cites 8. C. — Arg. 2 Le. 202. pl. 254. Cites 
S. C. | | 


12. If my Tenant, feeing me coming to diſtrain, drives his Beaſts out See Diſtreſs, 
of the Land held of me into Land held of another Man, J map juſtify _ On 
my Entry there to take the Olilirefs becauſe it was by his own 1 r 5; . 
Cort, * 9 E. 4 35. that if the 

* . 7 | Tenant,or 
any other, to prevent the Lord to diſtrain, drive the Cattle out of the Fee of the Lord into ſome 
Place our of his Fee, yer may the Lord freſhly follow and diſtrain the Cattle, and the Tenant cannot 
rake Reſcous, albeit the Place wherein.the Diſtreſs is taken, is out of his Fee; for now in judgment 
of Law the Diſtreſs is taken within his Fee, and ſo ſhall the Wrir of Reſcous ſuppoſe. But if the Lord 
cem ing to diſtrain bad no View of the Cattle within his Fee, tho the Tenant drive them off purpoſely, or if 
the Cattle of themſelves, after the View, go out of the Fee, or if the Tenant after the View remove 
them for any other Cauſe than to prevent the Lord ot his Diftreſs, then cannot the Lord diſtrain them 
cut of his Fee; and if he does, the Terant may make Refcous.—2 Inft. 131. S. P.—And altho' in ſuch 
(iſe the Diſtreſs be taken out of his Fee or Seigniory, yer it is within the Statute of 21 H. 8. Cap. 19. 
For in Judgment of Law the Diftrefs is law ful, and is as if taken within his Fee and Seigniory, Co, Lit. 
268. b. S. P. For when they are in his View they ſhall be adjudg'd in his Poſſeſſion. Br. Treſpals, 
pl. 296. cites 2 E. 4. 6. and fays rhe Reaſon ſcems to be, becauſe they are tranſitory. 

* Br. Treſpaſs, pl. 186. cites S. C. 


13. Ik a Man has an Heap of Grain by my Heap of Grain, and takes S. P. 4 
an Handtull out of my Heap, J map Juſtify the taking an Handfull a- *Y 3 3 

an out of his Heap,. becauſe he thall not take Advantage of his own l. K 
Drang. Tr. 12 1a. B. B. i” g — hut per 


_ | ; | Haughton J. 
dot to take more than the other took from him. Ibid. ——See Title Property (E) pl. 6.;. & 8. and 
the Notes there. | 


* 
14. Tf I have an Heap of Grain or Money, and another comes and Cro. J. 366. 
cis his Grain or Money into my * map juſtify the carrying LE 
i becaule otherwile he will by his Core bar me to take my 5.C— 0 
| | | 4 
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Roll. R.133. mn Soods. P. 12 Ja, B. R. in Ward and Aires's Caſe. 15; 

8 Curiam. | | Pet 
10 ; 

perty (E) pl. 6 & 7. and the Notes there. 


Thizn.he ans. In Treſpals for chaſing of his Beaſts, it ts good Jutigca 


1 tion chat the Beafts were in his Cloſe Damage teafanr, and he with * 
Tyrring- little Dog chafed them out of the Land; For inaſmuch as they come 
ham's Caſe. there of their Mrong, the Owner is not bound to tinpound them 

4 Rev. 35. hut may remove the Tort done to him, 17 chaſing of them out or 
ol r the Land. Co. 4. Tirring ham 38. b. Rell ved. | 

B. R. S P. and ſhall not be compell'd to diſtrain for Damage feaſant. 
Eliz. Tirringham's Cafe, is not 8. P. See (N. a) pl. 12. 


Sav. 23. pl. 56. Paſch. 42 


2 Roll. Rep. 16. Tf 2 Tenants in Common of Timber or other Goods are, and 


. Hill. 17 I ih 
w g. the one takes it, and puts into his ſeveral Land, the other cannot juſtity 


S.C. bu the Entry into the Land to rerake it, becauſe tho' he may retake, yct 
S. P. does fnalmuch as there is not any Tort in Law when one takes all to 
not plainly his own Ale, becauſe the Law has allowed him ſo to 00 for the 
134% Trult which is between them, he cannot juſtify a Treſpaſs in the 
S.C. and Land to retake it; but heought to take it when he can without TreC 


8. P. bald paſs. P. 18 Ja. B. R. between Maſters and Polley. Per Curiam. 
y the 


Juſtices accordingly.—— Godb. 282. pl. 403. Pollye's Caſe, S. C. and S. P. agreed by the Court. 


17. Jfa Man comes into my Cloſe with an Iron-bar and Sledge, and 
there breaks my Stones, and after departs, and leaves the Sledge and 
Bar in my Cloſe, in an Action of Treſpaſs for Taking and Carryiic 
of them away, J may juſtifs the Taking of them and Putting of them 
in the Cloſe of the Plaintiſt himſelf next adjoining, eſpecially giving | 
Notice of ir to the Plainriff, ag it was pleaded, inalmuch as they 
were brought into my Clole of his own Tort ; and in ſuch Caſe ot 
Tort Jam not bound to carry them to the Pound, but may well 
remove the Mrong done to myſelf by them by Tort of the Plaintiff, 
D. 11 Car. B. R. between Cole and Maunder adjudged upon a De⸗ 
murrer. Intratur. Pill. 10 Rot. 502. 
Br. Treſ- 18. Treſpaſs quod Arbores ſuccidit & aſportavit; Fulth. ſaid the 
paſs, pl. Fo. Plaintiff ſold tothe Defendant Horſley Wood, except 40 of the beſt Aſhes, and 
cites 44 E the Plaintiff to carry them within 2 Nears next; and atter he came and re- 
1 2 quired the Plaintiff to cut aud carry them, and he would not; and becauſe 
admitted for the Defendant by his Bargain had but 3 Years to take the Wood, he leit 40 
a good Juſti- of the beſt Aſhes, and cur and carried the reſt; Per Caund. You abated 
fication. our Wood, abſque hoc that we were warn'd, prout &c. and faid no 
more. Br. Treſpaſs, pl. 399. cites 44 E. 3. oy - 
19. Treſpaſs of Trees [ Graft ]/poiPd, and fed with the Cattleof the Defendant, 
who ſaid that the Plaintiff to the Intent to have the Defendant in bis Power, 
commanded his own Servant to chaſe the Beaſts of the Defendant into bis 
Land, which he did accordingly, and the Defendant as ſoon as be knew i, it, 
chas'd them out; * i Actio, and a good Plea, and was not com- 
pelFd to ſay Not guilty. Br. Treſpaſs, pl. 148. cites 21 H. 6. 39. 
20. Treſpaſs of a Cloſe and Houſe broken, and Graſs ſpoiF'd, his Ser- 
vant beaten, and his Oxen taken. Laycon ſaid that he had a Highs) 
going to D. againſt the ſaid Houſe where &c. and the Defendant rode in the 
ſaid Way, and when he was againſt the Houſe, the Plaintiff and others cam 
with Bows and Arrows Sc. and aſſaulted the Defendant, aud be left #15 
Horſe, and fled into the Houſe, and over into the Cloſe, and came back into tt 
Way, which is the ſame Treſpaſs &c. and as to the Graſs ſpoil'd, pleaded the 
ſame Matter, and when he came back into the Way his 1 was in b. 
Cloſe, by which he freſhly re-enter d and retoo his Hurſe, & hoc &c. 


5 to 
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to the Beating the Servant he fa.d as above, that they made an Aſfault 

upon him, and the Damage which they bad was of their own ACault 

c. Br. Treſpaſs, pl. 204. cites 37 H. 6. 37. | 

21. Au as to the Oxen heſaid, that before the Treſpaſs A. B. affirm*d Plaint 
of Replevin Lefore the Sheriff of Beaſts taken, and he made Precept to the Bai- 
liff to make Deliverance, by which the Bailiff, and this Defendant by his 
Cmmand, made the Deliverance three Days after the Treſpaſs ſuppoſed, and 
:rrach'd the Plaintiff ro anfwer, ab/que hoe that he is guilty betore 
che third Day. Choke ſaid he oughr to ſhew it the Way be in the 
ſame Vill as the Houſe, or where elle it is, and allo he does not ſay whe- 
ther the Doors of the Houſe were open when he entered, by which he 
aid ſo. br. Treſpals, pl. 204 cites 37 H. 6. 37. 

22. It was ſaid tor Law, that if al ihe Neightours of the Vill carry their 
(Grain ont of the C nimon Fieid, except one who would not carry fur Froward- 
nes or Negligence, there the others may put their Beaſts in the Field, and 
mall not be Treipaſſors ro the other. Br. Treſpais, pl. 35z. cites 21 
E. J. 41. 

23. Treſpaſs for chaſing his Cattle at S. the Defendant juſtiſſed for rp... 321. 
Dana feaſant in a Clote called Nh. Acre, which was . * 1 
ment. The Plaintiff replied that B. was ſeiſed in Fee of a Cloſe called Tran ſlation 
E. Acre in R. which he leaſed to him; and that the Defendant was ſeiſed of Yelv. but 
in Fee ot another Cloſe called Gr. Acre, which lay contiguous to Wh. . 
Acre, and ſo preſcribed for the Defendaut and all thoſe whoſe Eftate he had miſprinted. 
ig Gr. Acre, to repair the Fences between thoſe two Cloſes ; and that he put —Roll. 
i Catile into Bl. Acre, and they for Default of Encloſure eſcaped into Gr. Rep. 11. pl. 
Acre, and thence into Wh. Acre. The Detendant rejoined, and con- xs 208 
tels d that the Plaintiff was prſſeſs'd of Bl. Acre, and himſelf fuſed of Gr. not appear. 
Acre, as above 3 but laid, that between Bl. Acre and Gr. Acre there is 4 —-Cro. |. 
little Brock, which on the Side of Bl. Acre has a Bank contignons to it, 87 pl. 1. 
which B. and theſe whoſe Hſtate &c. have us &. to repair, and jor Want cf — 7 8 _ 
Repairs the Beaſts e/caped out of Bl. Acre into Gr. Acre, and thence into Bulſt. 1 fr. 
Wu. Acre 3 whereupon the Detendant chaſed them &c. The Plaintiff's. C. bur 
demurr'd, and had judgment; tor the Defendant pleaded a good Bar, that is of 
and the Plaintiff made a good Replication, and thewed the Fault to be the Dn uy 
Detendant's, by not inclotiag between BI. Acre and Gr. Acre, and the C55 kg 
Rejoinder does not confeſs and avoid the Replication, but perplexes the Mat- the High- 
tr, by adding a Prelcription on the Plaintiff's Part, to repair a Bank be- w, which 
tu cen EL Acre and Gr. Acre, whereupon Iſſue cannot be taken, becauſe A eth 
then 2 Preſcriptions ſhall be tried together, which cannot be. Belides, 1 x 
tue Rejoinder is no Anſwer to the Replicarion bur by way of Argu- thereupon 
ment, and if true, is good Matter in Evidence againſt the Plaintiff, who brought 
mult prove his Replication true; for the Plaintiſf fays that BI. Acre and * —7 
Gr. Acre are contiguous, which intends that there is no mean Space be- diſcounte- 
tu een them, whereas the Rejoinder ſays that there is a Bank between nanc'd the 
them, and it ſo, they are not contiguous. But the Detendant ſhould Action, 
have travers'd the Preſcription alleg'd ** the Plaintiff, which would tp ow: 
have made an End of all; Per tor. Cur. elv. 217. Hill.g Jac. B. R. 95 } 
Durrant v. Child. 

24. In Treſpaſs of treading his Grafs, entring his Cloſe called the 
Yard, and pulling down his Gate &c. The Defendant j»ffified for a Paſ- 
ſoge by and thro' his Yard, and that at the Trme when &c. a Gate was 
ereTed in the Paſſage, ſo that he conld not paſs with his Beaſts, whereupon 
he Urcke the Gate, and in paſſing along he Aliquantulum trod the Graſs, 
which is Idem Retiduam. The Plaintiff objected, that he could not 
Jaſtity pulling down and breaking the Gate, he not having ſhewn that it 
was lock'd or nail'd, ſo as he could not paſs. Bur per Cur. He having 
pleaded that the Gate was put there, fo as he could nor uſe his Paſſage, ic 
[£411 te intended lock'd or nail'd, or that the Way is thereby ſo ſtraighten- 
ed that he could not paſs, and the Plea good; and that the Replica- 
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tion being ſo general, is idle and vain. And per tot. Cur. judgment N. 
the Defendant 3 Lev. 92. Mich. 34 Car. 2. c B. Sprigg . * 
25. In Treſpaſs ot entring his Cloſe, and killing two Maſtiffs, the De- 
fendant pleads that they were ſet upon his Hogs, and were like to kill them. 
to prevent which he entred into the ſaid Cloſe, and killed the Maſtiffꝰ 
And per Hale Ch. J. The Juſtthcation of killing the Maſtiffs is well 
enough; for one cannot fer Maſtiffs upon Pigs to kill them, but he may 
hunt them with a little Dog. Freem. Rep. 347. pl. 432. Mich. 1672, 
3 King v. Roſe. 
rel 3. 26. A. was ſeiſed of Bl. Acre, B. of Gr. Acre, and C. of Wh. Acre, which 
3 Cloſes adjoined to one another. B. was to repair the Mound between A. and 
B. and C. was to repair the Mound between B and C.—A. puts his Beaſts 
into Bl. Acre, which ftray'd into B's Cloſe for want of Repairs between Bl. 
Acre and Gr. Acre, and out 2 Gr. Acre into Wh. Acre, the Mounds being 
out of Repair between B. and C. C. brought Treſpaſs, and A. pleaded the ſpe- 
cial Matter. The Queſtion was, whether or no, when the Beafts of A. 
{tray into the Cloſe of B. for Default of Repairs by B. and fo wer: ng 
Treſpaſſers there, and then ftray into the Cloſe of C. for Detault of Re. 
pairs by C. this ſhould excuſe the Treſpaſs of A.'s Beaſts, as it would 
tor the Beaſts of B.? The Court ſeemed to incline chat it would not; 
tor tho* C. was bound to repair between him and B. and fo Bas Beatty 
would have been excuſed if they had ſtrayed into his Cloſe, yer the Pre- 
ſcription that binds him to repair, is only perſonal againſt B. and his 
Beaſts, and not againſt all Beaſts that come into his Cloſe. Twiſden 
ſaid, it this were a good Plea, the Right of repairing the Fences be- 
tween B. and C. would be tried between A. and C. bur he thought A. 
mutt be put to his ſpecial Action on the Caſe againſt B. for not repair- 
ing, per quod &c. Sed Cur. adviſare vult. Freem. Rep. 379. pl. 495. 
Mich. 1674. Right v. Baynard. | 


pn EE 


(K. a) Treſpaſs. Juſtification. What ſhall be good 
Juſtification. A Thing of Neceſſity. 


MAL?) IL. 1 F a Ban has a Way over my Land for his Beaſts to paſs, * if 
Fol. 567. I the Beaſts feed che Graſs by Morſels in paſſing, it ts juſttfiable. 
. 15 Ja. B. R. Reeve and Downs. Per Curiam, it being again 
Way over HIS Will, as it is to be intended, 


d of | | 
4 his Cattle, and upon the Way he ſcares his Cattle, ſo that they run out of the Way upon 


Land of the Owner, and the Driver freſbly purſues them &c. if Treſpaſs be brought, he that had the 
Way 12 this ſpecial Matter in Pop Per Richardſon Ch J. Her. 166. Hill, 6 Car. Cg. 


Anon. 


RollRep.;79. 2. Ik there are diverſe Paſſengers in a common Paſſing Barge upon 
S. C. accord: the Thames, and one Of them has a Pack with him, in which are bound 
e Tr Nee up Monies and Things ot great Value, and a Tempett arihng, all 
ceſſity (A) the Goods in the Barge are cait into the Sea for Sateguard of their 
pl. 12. S. C. Lives, among which the Pack aforeſaid is caſt into the Sea, the 
Jafter of the Barge not having Motice that there were any ſuch 
hings of Value in it; In an Action for the Pack, and Things 
therein, this is juſtifiable, becauſe it was done for the Preſervation 
of their Lives. M. 12 Car. B. R. by Coke ſaid, that it was ſo te 

ſoived in Bank in the Caſe of Graveſend Barge. 
| 3. If 


—_ TO» 


7 It a Chimney be on Fire, I may enter and take the Goods in Safery, 
which are in Feopardy fo be loft ; Per Palmes. Br. Treſpaſs, pl. 213. cites 
21 H. J. 27. 


[K. a. 2] Things of Charity. 


[1.] 3. IN Treſpaſs of his Houſe broken, if Defendant pleads, 

| that her Daughter Was retdin d in the Service of the Plaintiff, 
and was very lick in the fatd Houle, being then the Plaintiff's Ser- 
vant, and Defenvant being her Bother, eater'd inro che ſaid Houſe 
ro ſee her Daughter, which is the lame Treſpaſs ; This is not a u_ 
Juſtification, without Licence of the Owner of the Houle, or at leaſt 
demanding of Leave to ſee her Oaughrer. Hill. 1649. between 
Parlet and Bowman, ADJUDg'o. upon Demurrer. 


L. a) Treſpaſs jutifable.. In what Caſes a Treſpaſs 
may be juſtified. 


1. F a an lets a Faulcon fly at a Pheaſant in his own Land, which See Tir. 
purſues the {Pheaſant into the Warren of another, and there takes Hunting (A) 

him, yet he cannot juſtify the Entry into the Barren of the other to n. dane 
take rhe Faulcon and Pheaſant. 38 E. 3. 10. b. 12 P. 8. 10. there. 

2. Tf a Man hunts with a Tumbler in my Warren, pet J cannot In Tre{pas 
Juſtify killing the Tumbler with my Maſtiff by my Incitation. M. 3 — Mi Bos 

Ta, B. Leuin's Caſe. wy rp 

| Kent, th 

Defendant pleaded, that Sir F. W. was ſeiſed of a Warren in D. in the ſame County, nt * is 


and was Warrener; and that the Dog was divers times there killing Conies, and therefore finding him 
there, tempore quo &c. running after Conies, he kill'd him. And all the Court held the Juſtification 
good, it being alleg'd, that the Dog uſed to be there killing of Conies. Cro. J. 44 pl. 13. Mich. 2 
ac. B. R. Wadhurſt v. Damme. 8. C. cited Saund. 84. Arg. in Caſe of Wright v. Ramſcor. 


3. In every Caſe where a Man may avow he may juſtify ; but not e contra, 
per Yong, & non negatur. But ſee elſewhere, that if he juſtifies he 
ihall not have Return of the Beaſts, Contra upon Avowry. Br. Juſti- 
fication, pl. 16. cites 5 E. 4. 6. 2 

4. If A. takes the Cattle of W. F. without Canſe, it is not lawful for F. N. 
70 take them from him; tor he has Title againſt all, unleſs again the 
very Owner; Per all the Juſtices. Br. Treſpaſs, pl. 433. cites 13 H. 
J. Io, | 

5. Treſpaſs. Tenant at Will juſtified for digging a Trench to avoid the 
Water, tohich ſurrounded the Common in another's Land, appendant to the other 
Land which he had at Mill, and to keep his own Land from being ſur- 
rounded, And it was held double; for there are two Matters, and the 
Plaintitf demurr'd. Therefore Quære; for two Juſtices were againſt 
two. And there are diverſe Caſes what a Man may do for the Benefit of 
2 Stranger. And there is a Diverlity where it is ia Defence of the Perſon 
of a Stranger, and where of his Goods or Land. And for the Common- 
cath, a Man may extirpatè the Suburbs of a Vill, or an Houſe which 5 on 

„ : Fri ; ire. 
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Fire. Br. Treſpaſs, pl. 406. cites 12 H. 8. 2. 15. And cites the 
Time of E. 4. that a Man may make a Bulwar upon another's Land in 
Defence againſt Enemies. 
6. If Trees grow in my Hedge, hanging over another Man's Land, and 
the Fruit of them falls into the other's Land, I may juſtiſy my Entry to ga- 
ther up the Fruit, it I make no longer Stay there than is convenient, nor 
break his Hedge. Lat. 120. per Doderidge |. 
Sid 336. pl. », In Treſpaſs the Plaintiff declared, that the Defendant , ji, 
. J. Cc. Maſtiff &c. The Defendant pleaded in Bar, that the Plaintiff” the ſame 
Lev. z;6, Day &c. ſuffer d his Maſtiff to go in the Street, not muzzled ; and that þy 
S C. and Kkilld another Dog of B. his Miſtreſs, which jhe kept for the Security of hes 
the Plea was Houſe 3 and that he, as her Servant, adtunc & ibidem moloſſum pred. ui. 
adjudg'd — dit to ſave the Dog, and leaft the Miſtiff ſhould do any further Damage. 
Fre gowns 25 And upon Demurrer it was argued, that a Maſtiff is a valuable Thing 
y . * 1 11 . . ©) 
that he and therefore the Detendant cannot juſtify the Killing it, without a rea- 
could not ſonable Cauſe ; that he might juſtity the Beating the Maſtiff to prevent 
os . any further Miſchief to the other Dog, but not the Killing ir, unleſs it 
x could not otherwiie be prevented; and he has not faid, that he could 
killing the not have ſaved his Miſtreſs's Dog without killing the Maſtiff. And of 
Maftitt; and this Opinion was the Court, and gave Judgment tor the Plaintiff. Saund. 
alſo becauſe 8. Trin. 19 Car. 2. Wright v. Ramſcott. 


it does not 
appear, that the Plaintiff's Dog was uſed to bite, nor that the Defendant's Nog was a Maſtiff.— : 
Keb. 237. pl. 11. S. C. ſays, that Keyling Ch J. ſaid it was a ſufficient Juſtification ; to which More. 
ton J. inclin'd. But adjornatur. 


8. In Treſpaſs of Killing 2 Greyhounds, the Defendant juftified, becauſe 
they chaſed a Deer in his Park, and kill'd him there. The Plaintiff re- 
plied, that the Deer was out of the Park in his Land eating his Graſs, and 
therefore he ſet his Greyhounds on to chaſe him out of his Land, and they 
follow'd him into the Park, and there kild him. Adjudg*d upon De- 
murrer, that the Replication was ill, for not ſaying that he did his En- 
deavour to flop the Greyhounds at the Side of the Park, to hinder their en- 
tering into it. But it was then objected, that the Bar was ill; for tho 
it was not lawful to chaſe in the Park, yet the Detendant ought not to 
have kill'd the Greyhounds, when he had taken them; and cited 2 Roll 
Abr. 567. [See Supra, pl. 2.] Lewin's Caſe. And e contra was cited 

+ See ſupra, 2 Cro. 44. * Yadhurſt v. Dam. And ar another Day, upon Conſidera- 
pl. 2. in the tion of both Books, judgment was given for the Detendant. 3 Lev. 
Notes there. 28. Mich. 33 Car. 2. C. B. Barrington v. Turner. 


(M. a) In what Caſes a Man may juſtify, as incident to 
another Thing. 


See Tit. 1. IF @ Man bargains and ſells all his Trees growing upon certain 


82 Land whereof he is ſeiſed, the Bargainee has Power given to him 
Rog incident to the Grant, ro come upon the Land, and cur down and 
the Notes US M ) po 
there. carry away the Trees at whatever Time he pleaſe ; and the Commg 
upon the Land is juſtifiable. Tr. x5 Ja. between ute 4 
adjudg'd per Curiam. 1 1 
S. P. by 2. Tf a Man grants tO me, to make a Trench in his Soil from ſuch a 
SITIO J Fountain unto my Houle, fo that I may put a Pipe to convey the Watet 
Near 43 to my Place Cor Houſe] in a Condutt; if after my Pipe be ſoppT, 


— —_— " * 


a. 
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J map dig the Groung. to amend the Pipe; for it is incident to the Car. 2. B R 
Grant. 9 E. 4. 35. U. Curia. in the Caſe 


1 5 1 : 7 | 
v. Roycroft ; for Quando aliquid conceditur, conceditur & id fine quo res ipſa uti n 5 — 


A Farmer of the King of a Capital Meſuage makes a Conduit to convey Hater to his Houſe, 5 

Land of a Copy holder ot the Manor, and afterwards the _ grants the Capiral Meſſuage to A. 2 — 
Appurtenances; and the Copy hold was granted to another Perſon. Adjudg'd, that the Farmer ma dig 
the Ground to amend the Pipe; becauſe Terra tranſit cum Onere. Mo. 644. pl. 889. Trin. 43 Eliz. B. R 
Guy v. Brown. ? e 


z. So if J have ſuch Pipe by Preſcription, I may juſtify the Digg: 
ing of his Land to amend it, without preſcribing to 34 for its 
incident to the Thing preſcrib'd, 9 E.4. 35. Curia. | 
4. Treſpaſs of taking his Servant and a Scaplery, viz. a Garment, was 
brought by the Prior of Grey-Friars in London. The Defendant ſaid, 
that the Friar took his Son and Heir apparent, now named Servant, and put 
him into a Friar's Habit; and the Detendant came into the Church, and 
the Son came to him with the Scaplery, and was only 11 Years of Age, 
and by Award of the Mayor of London he took the Scaplery. And ic 
was challeng'd to be treble, viz. that he was Son and Heir, and was taken 
and carried away, in which Caſe he might take him ; and another, that 
he came to him; and the third, the Award of the Mayor of London.. No 274. 
And per Hank, he may take his Son and Heir, it he be under 21 Years, pl. 354. ; 
if he be not profeſs'd. And by the Opinion of the Court, becauſe the the Viſcoun- 
Juſtification is good of the Taking ot the Body; therefore it is good of teſs of Bin⸗ 
the Garments upon his Back, and therefore a good Plea for the Scaplery. > wk Le, 
And it was held there, that where a Man puts another into Apparel, it S. P. C but 
is a Gilt in Law. And per Hank, it an Adulterer takes the Feme of a is miſ- 
Man, and cloaths her well with New Cloaths, the Baron may retake printed, and 
the Feme with the Cloaths. And after it was awarded, that as to the 1 = 5 
Entry into the Church, and the Taking of the Infant and the Scaplery, are 32 
that the Plaintiff take nothing by his W ric. Br. Treſpaſs, pl. 93. cites many Pages 
” 11 M435 in 12 H. 4] 
5. Treſpaſs of a Houſe broken and Gods carried away. The Defendant 
ſaid, that the Plaimiff*s Husband was ſeiſed in Fee of the Houſe, and poſ- 
[#/s'4 of the Goods, and made the Defendant Executor, and died; and the 
Detendant found the Door open, and enter d and took the Goods, and the 
Plaintiſl ſuppoling that ſhe had been Executor, took them &c. And tht 
was admitted good Colour, and the Plea was awarded good per Cut. 
notwithſtanding that the Plaintiff brought the Action of her Goods, and 
the Defendant juſtified of the Goods of the Teſtator. Wherefore the Plain- 
tiff ſaid, chat the Teſtator deviſed them to her, and the Defendant de- 
liver'd them to her after the Teſtator's Death, and after took them. 
And the Defendant proteſtando, that they were not deviſed, and pro 
Placito ſaid, that he did not deliver them, and ſo at Iſſue. Br. Treſpaſs, 
9. Cites 2 H. 6. 15. a ; 
6. Treſpaſs Quare Clauſum fregir, & Averia cepit. The Defendant 
ſaid, that the Plaintiff' commanded NV. to deliver to _ the Beaſts, by which 
he enter d and received them of N.. And per Huſſey and Brian, the De- 
lendant may juſtity che Entry by the Command given to N. But per 
Choke, here the Party may receive the Beaſts at the Park-Gate, and can- 
not enter by. the Command given to a Stranger, by which the Deten- 
dant chang'd his Plea. Br. Treſpaſs, pl. 342. cites 18 E. 4. 25. 
7. Where a Man is bound to make me a Houſe before Michaelmas, and 
he is no Carpenter, he may juſtity to bring a Carpenter there to make the | 
Houſe, Br. Treſpaſs, pl. 342. cites 18 E. 4. 25. Per Huſſey and Brian. 
8. And where a Man makes a Letter of Attorney to deliver Seiſin to M. . 
there V. S. may juſtify the Entry to take the Livery. Br. Treſpaſs, pl. 
342. cites 18 E. 4. 25. Per Huſſey and Brian. | 
9. In Treſpaſs rhe Defendant j:/# ed ly Cuſtom of Faldage by Preſcrip= 
tion of all Cattle which paſture in 4 a Common &c. the Plaintiff faid 


that 


: 


n of _ 7, . 
* tl. 
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5 Treſpaſs. 


1 (M a. 2 Treſpaſs juſtifiable. By Lord. [Or Reder. 


Fol. 568. 


— 


Pl. C. 13. a. 


in Manxell's 


Caſe. 


See Tra- 
verſe (L. b) 
pl. 11. 


u hole Court reſolved that the Traverſe was ill; for he might have wy 


that De ſon tort Demeſne without ſuch Cauſe. Br. De ſon tort &c. pl. 
31. cites 5 H. J. 9. 8 


ſoner. Entry. 


i; E in Reverſion may well enter the Houſe in Leaſe for Life, to 


F ** whether it be well repair d, it che Houſe be open. 9 h. 
. 29. + 

2. Pur he in Reverſion cannot enter into the Houſe where it is 
taſten'd up or lock*d, and break the Windows. 9 D. 6, _— Ken 


I 


— 


— 


(Ma. 3) Juſtification by Command. And Phadings. 


1. IN Treſpaſs of Goods carried away, it is a 7 Plea that the Owner 
was outlaw'd, and he as Servant of the Eſcheator by his Command 
took the Goods 3 Per Littleton. Br. Treſpaſs, pl. 339. cires 18 E. 4. g. 

2. In Treſpaſs the Defendant pleaded rhe Franktenement of one A. and be 
by his Command entred and did the Treſpaſs ; the Plaintiff ſaid that befer: 
that A. had any thing, he was ſeiſed till by A. difſeiſed, and be re-enter, 
and the Treſpaſs meſne ; and no Plea, but was compell d to ſay that he was 
ſeifed till by the Defendant diſſeiſed to the Uſe of A. and he re-enter'd, and 
the Treſpaſs meſne, and well. Br. Treſpaſs, pl. 429. cites 11 H. J. 21. 

3. In Treſpaſs of Goods taken, Per Keble, Where a Man derives Iu- 
tereſt from the Otoner, as by Command, De ſon tort &c. is no Plea. Con- 
tra where he juſtifies in another's Right, as to ſay that the Franktene- 
ment is in a Stranger, and he by his Command &c. Br. De ſon tort 
&c. pl 53. Cites 16 H. 9. 3. | | 

4.1n Treſpaſs of chaſing his Cattle, the Defendant as Servant to a Cijy- 
holder of the Manor of T. laid a Preſcription in the Lord for Common of Pa/- 
ture for him and his cuſtomary Tenants of the faid Houſe, and ſo juſtified 
the Chaſing by Command, and as Servant to the faid Copyholder, and 
that he Molliter drove them out of the Common. The Plaintiff replies 
De injuria ſua propria abſque tali cauſa. And upon Demurrer it was re- 
ſolved that theſe Words, Abſque tali cauſa relate to the whole Plea, 
and not to the Command only ; for all makes bur one Cauſe, and nei- 
ther of them without the other is any Plea by itſelf; and that here the 
Iſſue will be full of Multiplicity of Matter, whereas an Iſſue ought to 
be full and ſingle; for in this Caſe Parcel of the Manor demiſable by 
Copy, Grant by Copy, Preſcription tor Common &c. and Command- 
ment will all be Parcel of the Iſſue. And Judgment againſt rhe Plain- 
tiff. 8 Rep. 66. b. Mich. 6 Jac. Crogate's Caſe. 

5. In Battery the Defendant pleaded a Fudement, and Execution bad 'f 
by E. his Father againſt F. S. and that the Plaintiff aſſaulted the Bailif io 
reſcue the Cds, whereupon he in Aid of the Bailiffs, and by their Command 
Moelliter manus impoſuit upon the Plaintiff to prevent the Reſcue. The 
Plainrift replied De injuria ſua propria, and travers d the Command &C. The 
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{ ot his own Head to prevent a Reſcue, which is a Tort and Breach of 
the Peace. 3 Lev. 113. Mich. 35 Car. 2. C. B. Bridgwater v. Bethe- 
way. 


91 0 


1 
4 


(M a. 4) Juſtification by Licence. And Pleadings. 1 


— 


I. Reſpaſs of Chacing in his Free Chace; the Deſendant pleaded Li- 7 Tere Li- 
cence of the Plaintiff to chace there; the Plaintiff ſaid that De eν , 2/ead- 


ſon tort Demeſne abſque tali Cauſa, Priſt, and che others e contra. Br. N 
De ſon tort &c. pl. 33. cites 42 E. 3. 2. Contra 8 E. 4. ſhall not ſay 
De ſon torr 


Demeſne abſque tali Cauſa, but ſhall anſeer to the ſpecial Matter, Br. De ſon tort &c. pl. 30. cites to 
H. 6. 9. & 13.———S. P. Br. De fon tort, pl. 41. cites 9 E. 4. 41. S. P. Br. De ſon tort &c. pl. 
50. cites 20 E. 4. '4 —S. P. Per Keble and Townſend. Br. De ſon tort &c. pl. 53. cites 16 


H. 7. 4. 


2. In Treſpaſs it is a good Plea that the Place where is the Common Gaol 
of the Sheriff of L. and that V. N. is Gaoler, who licenc'd the Defendant to en- 
ter to ſpeak with a Priſoner, by which he did it, which is the ſame Treſpaſs ; 
and a good Plea Per Choke J. Br. 2 pl. 332. cites 14 E. 4. 8. 

3. So where a Parker licences a Man to drink with him in his Lodge, 
tho the Licence is derived by a Servant, and not by the Owner; Per 
Choke J. Br. Treſpaſs, pl. 332. cites 14 E. 4. 8. | 

4. In Treſpaſs the Defendant pleaded Licence of the Plaintiff to enter, and Centra of Li- 
the Plaintiſf ſaid that he broke his Door and Windows ; this is no good Re- cence in Lace, 
plication without traverſing the Licence, inaſmuch as it is a Licence in . 
Fact. Br. Replication, pl. 55. cites 21 E. 4. pry EY 


or to enter 

to ſee I a ſte, take Diſtreſs, and the like, it is a good Replication that he broke a Cup, or faid all Night, or 
25 d the Boye. 10 00 miſuſing a Horſe borrow'd &c. lies Action upon the Caſe, 12 not Treſpaſs 
Vi & Armis; but it is a good Replication after the Licence in Fatt executed, that be came back after the 
ſame Day, and broke as above &c. And the beſt Opinion was that the other may rejoin to thoſe, as to ſay 
that he did not break the Cup, or ſtay there all the Night, or he did not kill the Diſtreſs, and ſhall not be com- 
pell'd ro ſay Nor guilty. Ibid. 


5. Treſpaſs for entring his Houſe and taking his Goods. The Defendant 
pleads guoad the Goods Not guilty, and quoad the Entry that the Plain- 
tiff's Daughter licenced him, and that he entred by that Licence. The 
Plaintiff replies Non intravit Per Licentiam ſuam. The firſt Iſſue was found tor 
the Defendanr, and the ſecond for the Plaintiſt, That he did not enter by 
the Licence, and Damages aſſeſs d to 801. Ir was moved in Arreſt ot 
judgment that he ought to have travers d the Licence, and not the En- 
try by the Licence, or the Entry by itſelf, or the Licence by itſelt, 
and not both together; And of that ON were Williams and Yel- 
verton; to which Popham agreed, had it been at the Common Law ; 
bur being tried, it is made good by the Statute of 32 H. 8. which aids 
misjoining of Iiſues; for an Iſſue upon a Negative pregnant is an Iſſue; 
K quod adjornatur. Cro. J. 87. pl. 13. Mich. 3 Jac. B. R. Myn v. 
e. i 


- 


(M a 3) Juſtt- 


| y Trelpats. 1 


(M. a. 5) Juſtification. Pleadings. 


S of Entry 1.7 IT Reſpaſs for breaking his Houſe and Cloſe. The Defendant juſtified, 
into a Ta- that the Plainti was his Tenant for Tears, and he enter'd to ſee if 
_ he did Waſte &c. The Plaintiff ſaid, that he flaid there by a Day and 3 
Jad, tas Night ; and a good Replication. Br. Replication, pl. 12. cites 11 H. 


after his En- 4. 75. | 
try he took 5 
a Cup and beat his Servant. Br. Replication, pl. 12. cites 11 H. 4. 75. 


2. Treſpaſs of Nuſance, and of flopping a Cutter, to the Nuſance of the 
Plaintiff in ſurrounding his Land. The Defendant preſcrib'd to amend 
| the Gutter, and to flop the Water during that Time. The Plaintiff faid, 
| that De ſon tort Demeſne &c. and traverſed the Preſcription Modo & 
Forma; and ſo to Iſſue. Br. De ſon tort &c. pl. 48. cites 39 II. 
6. 32. 
0 In Treſpaſs ſor pulling down his Hurdles in his Cloſe, the De- 
fendant ju/tified, for that one B. was Lord of the Manor of D. and that 
| the ſaid B. and all thoſe whoſe Eſtate he had in the ſaid Manor, had 
had @ free Courſe for their Sheep in the Place where &c. and that the 7:- 
nant of the ſaid Cloſe could not there ere? Hurdles without the Leave of the 
Lord, and that B. let to the Defendant the ſaid Manor, and becauſe the 
| Plaintiff erected Hurdles without Leave &c. in the ſaid Cloſe, he caft them 
down, as it was lawtul tor him to do. The Plaintiff replied of his own 
| Wrong without Cauſe &c. It was holden by the Juſtices ro be an ill 
1 ; Plea; for the Plaintiff ought to have traverſed the Preſcription. 4 Le. 
16, 17. pl. 59. Trin. 26 Eliz. B. R. Ruiſhbrook v. Puſanies. 

4 In Treſpaſs of breaking his Fences, and eating up his Graſs with 
Hogs, the Defendant pleads, that the Fences were out of Repair. The Plain- 
titt demurs, becauſe rhe Defendant does act ſay that they are the Plain- 
ti s Fences, nor that the Plaintiffs Cloſe was contigue adjacens. Per Hale 
Ch. J. The not alleging that it was the Plaintiff's Mound ſeems not good, 
and then the Plaintiſt ſhall have judgment; and ſo he had. Freem. 
Rep. 347. pl. 432. Mich. 1673. King v. Roſe. 

5 All Strangers who juſtity under Preceſs of Execution, (except Officers ) 
ought to ſet forth the Fudgment ; and ſo muſt the Party who is Plaimif, 
it he juſtifies ; Per Holt Ch. J. Carth. 443. Hill. 9 W. 3. B. R. in Cate 
of Britton v. 2 „ 3 / 

Contra to 6. In Treſpaſs, Fu/tification without ing the Commencement of his 
former Judg- Eftate, or cer Ay was in him, is not good, tho' Poſſeſſion is ſuffi- 
Coo © 3-8. Clent to count upon. 12 Mod. 506. Paſch. 13 W. 3. B. R. * Pell. 


Skevil v Garlick. 

Avery.— 

And 2 Mod. -o Searle v. Bunion.—— And 3 Mod. 32. Langford v. Webber. And Carth. 9. S. C. 
See Poſſeſſion (I) pl. 2. | 

* Lutw. 1492. S. C. 


4 (N. a) Treſpak. 


„ 


— 
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Treſpaſs. C 


(N. a) Treſpaſs excuſable. What Act or Thing will 
excuſe a Treſpaſs. 


IF my Beaſts eſcape (not contra Pacem) into the Land of J. S. 
and tramples his Corn, this Eſcape ſhall not excuſe me of Tret- 
pals, but a Writ of Treſpals lies againſt me for Default of good 
Keeping of them. 27 All. 56. adzudg'd. 12 0. 7. Kell. 3. b. 
2. Ik A. leaſes Land to B. tor Lite, and after leales it to C. for 
Years to commence after the Death of the Leſſee, and then B. ſows Part 


of the Land, and dies before Severance of the Corn, and atter⸗ 
wards C. enters into the Reſidue of the Land not ſown, and puts in 
his Beaſts, and the Beaits go againſt his Will and feed the Corn; 
This ſhall not excuſe him, but the Executor ot B. ſhall have Action 
ot Trelpals for it ; for he ought to take care of his Beaits, that they 
do no Damage to another Man. And here the Emblements be⸗ 
long to the Executor of B. and he has Liberty to permit them to 
grow there till a convenient Time for their Severance. MY. 10 Car. 
B. R. between Pitts and Cullibeare adjudg'd upon a Demurrer. Jn- 


ttatur Tr. 10 Car. Rot. 575. | 
z. In Falſe Impriſonment, the Defendant ſaid, that the Father of the 


Plaintiff held of his Maſter by Service of 8 and died, the Plaintiff 

being within Age; and he, by Command of his Maſter, ſeiſed him, and de- 

tand him fix Months; and aſter one E. an elder Brot her of the Plaintiff, 

who was raviſÞd into Scotland, came back; and the Defendant perceiving it, 

waiv'd the Plaintiff, and ſeiſed E. judgment ſi Actio, and a good Plea. 

Br. Notice, pl. 19. cites 22 Aff. 85. 

4 It the eldeft Brother goes over the Sea, the Toungeſt thinking that he & where a 
is dead, cannot juſtity ro enter into the Land; Per Portington. Br. Treſ- Han makes 


; Executors, 
paſs, pl. 141. cites 21 H. 6. 14. ard goes be- 


d Sea, the 
Executors, thinking bim dead, ſeiſe the Goods, he ſhall have Treſpaſs ; Per Portington. Br. Treſpaſs, pl 


141, cites 21 H. 6. 14. 


5. If an Infant delivers Goods to the Defendant, it is a good Excuſe in « 
an Action of Treſpaſs ; but a Gift by an Infant is void. Br. Treſpaſs, 
pl. 150. cites 22 H. 6. 3. | 
6. In Treſpaſs of cutting Trees &c. it is a good Plea, that the Plain- 
tiff hired him to cut for 8 d. by which be cut, as lawtully he might &c. 
br. Mos pl. 383. cites 33 H. 6. 55. 
7. In Treſpaſs the Defendant ſaid, that the Cuuſe where &c. adjoins to 
the King's Highway 2 ſuch à Vill to ſuch & Vill, and he chaſed his Cat- 
te in the Way, and they enter d the Cloſe in Default of Incloſure of the Plain- 
ni, which the Plaintiff, and thoſe whoſe Eftare &c. have uſed to in- 
cloſe Time out of Mind. And the Defendant freſhly purſued and re- 
chaſed &c. by which the other ſaid, that it was ſufficiently incloſed, priſt 
&c. Nevertheleſs, Danby and Littleton, it Grain grows in a com- 
mon Field near the Way, and the Beaſts feed, the Deſendant ſhall ren- 
der Damages; for there the Plaintiff is not bound to incloſe. Contrary 
above. And the Iſſue was join d upon the Sufficient Incigſure, and not upon 
the Incloſure only. Quod nota. Br. Treſpaſs, pl. 321. cites 10 E. 
1 7. 
8. And where a Man has a private or particular Way, which is not the put if a Map 
King's Highway for all, there if he, who has Title, chaſes Cattle which «bo has ng 
6S | enter Sight of 
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Way there, enter and feed, Treſpaſs does not lie, tho? it be not incloſed; Per Moyle 
_ pe and Choke. Br. Treſpaſs, pl. 32 1. cites 10 E. 4. 7. 

and his Cat- f | ys 

tle enter, for Default of Incloſure Treſpaſs lies; for. the not Incloſing is no Matter to him who has no 
Title to chaſe there; Per Moyle and Choke. Br. Treſpaſs, pl. 321. cites 10 E. 4. 7. 


r BE... 


1 


9. It a Man has Common in D. and one N. S. has Land adjoining, which 
he is not bound to fence, As in the Field Country; there the Commoner is 
bound, when he puts his Beaſts in the Common, zo keep them that they 
do not go into the Land of W. S. Per 2 Juſtices. Br. Treſpaſs, pl. 343. 
cites 20 E. 4. 10. | 

10. Juſtification in 'Treſpaſs for ſubverting his Soil; and feeding the 
Graſs, by a Cuſtom, that where he ploughs he may turn his Plough upon the 
Land adjoining, by which he did ſo, and his Horſes in the turning ſubverted 
a Foot of Land, and tou a Mouthfull of Graſs againſt his Will ; and well, 
Br. Treſpaſs, pl. 351. cites 21 E. 4. 28. and 22 E. 4.8. 

See (I. a) pl. II. Treſpaſs Quare Clauſum fregit; it appear'd that the Defendant had 
55 » C. but 2 Cloſe adjoining to the Highway, which was ſuppoſed to be the Lord's Waſte, 
— — and that the Cattle coming out of his Cloſe did caſually ſtray in the Highway, 
and for this the Action was brought. Croke J. ſaid, that if the Cattle ſtay 

any Time on the Waſte, and depaſture there, the Lord may have an 

Agton of Treſpaſs. And Fenner ſaid the Cattle ought not to teed in the 

Highway ; and as it appear d to be Alta Via Regia which made it the 

ſtronger againſt the Plaintiff, he was againſt the Action; and the whole 

Court diſliked much of it, and were of Opinion againit the Plaintiff; 

but the Matter being upon Compromiſe, they deliver'd no Judgment. 

Bulſt. 157. Trin. 9 Jac. Durand v. Childe. 8 

Jo. 131. pl. 12. In Treſpaſs, the Defendant pleaded that the Plaintiff's Sheep wert 
5 7 treſpaſſing in his Ground, and that he chaſed them out with a little Dog, and 
MY ey he immed ately re-call d his Dog but the Dog purſued them into the Plaintiff”s 
judg'd ac- Ground adjoining. Upon Demurrer, it was held that the Action does not 
cordingly, lie. And Doderidge J. gave for Reaſon, that there was no Hedge, And 


ans; ns Jul udgment was given for the Plaintiff, Poph. 161. Paſch. 2 Car. B. R. 


further, that illen v. Fandrye. 
if the Dog 
had chaſed them out of the Land where they were Damage-Feaſant into the Land of a Stranger, and the 
Party did his Endeavour to recal the Dog, no Treſpaſs lies; but Jones J. held it not lawful for the 
Party himſelf to chaſe them into the Land of a Stranger, but to a Highway only or a Common, or to 
the Land of the Owner only. _—— Lat. 13. Pillen v. Yawery S. C. adjudg'd accordingly, and fam: 
Difference taken by Jones J as to the Party's doing it by himſelf or by a Dog, and where they drive them 
into the Highway, and where into a Common &c. t. 120. S. C. and S. P. by Jones and Cres 
Ch. J. and eridge J. held that the Action did not lie. And Jones agreed clearly, that the Chaſing 
with the Dog was lawful, and took the Difference between Chaſing by the Party himſelf and where 
he does it by a Dog; and ſaid, that the Party himſelf may chaſe them into the Land of the Owner, unle!s 
it be into his Corn, and even there in Caſe of Neceſſity. But that in all thoſe Caſes it ſeems that Treſpaß 
lies for the Owners of the Beaſts, becauſe it is not lawful to do a Tort to another to eaſe myſelf; And 
that Doderidge ſaid, that here is a Damage to the Owner of the Beaſts, but no Injury; and that there 
never ſhall be Treſpaſs unleſs there is both D and Injury. But the Report ſays that notwithſtand- 
ing all this, Judgment was given for the Plaintiff, 7 FP 


13 No Excuſe is good in Treſpaſs, but by inevitable Neceſſity. 2 Jo. 
20 5. Paſch. 34 Car. 2. B. R. Dickenſon v. Watſon. See (G) 1 2 in the 
Notes, the Caſe more large. 11 '< F 
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0.2) Treſpaß. What will be a Diſcharge of a Tre. 
pals. Death. | 


i. IF Treſpaſs be done to the Goods of the Teſtator in the Hands of 
the Executor, if the Executor after dies, his Executor ſhall 
not have Treſpaſs for it, but Moricur cum Perſona. Contra, 18 Þ, 6. 


22. U. 14 , . 1 * 
2. If a Man beats my Servant by which I loſe his Service by diverſe Yelv. 89. 
Months, and after he dies, yet J ſhall have Action of Treſpaſs againſt —— 
the Treſpaſler ; lor this was a diſtinct Treſpals to me. Tr. 4 Ja. 8. C. pur 
73, R. in Huggin's Cale by Williams. 8 P. by 
illams 
does not appear; but Tanfield ſaid, that if one beat the Servant of J. S ſo that he dies of that beating, 
the Maſter ſhall not have an Action againſt the other for the 8 Loſs of Service, becauſe the 
Servant dy ing of the Extremity of the beating, it is now become an Offence againſt the Crown, it bein 
turn'd into Felony, and this has drowned the particular Offence, and private Wrong done to the Maſ- 
ter before; And his Action by that is gone; which Fenner and Yelverton agreed to. Brownl 
205 Huggins v. Butcher 8. C. ſeems only a Tranſlation of Yelverton. 


3. But if a Man beats my Feme, by which ſhe languiſhes by diverſe 
Months, and after dies, J ſhall not have Action of Treſpaſs againſt * 8. 
him atter for this Trelpals, becaule the Treſpaſs was not done ta g K. Rig 
me but to the Feme, fo that the Feme ought to have join d in the gins v. Bur- 
action, and J only for Conformity. Dubitatur Tr. 4 Ja. B. K. ber 8. C. 
Huggin's Cale. "105A and S. P. a- 


Damages ſhall be given to the peme for the Tort offer'd to the Body of her. 
gins v. Buther 8. C. and ſeems to be a Tranſlation of Yelverton. 


proud for 

— —  Brownl. 205. Huga 
|; Noy. 18. Higgins's Caſe 8. C. and 
8. P. by Tanheld: And per Cur, the Action will not lie; for the King only is to puniſh Felony, ex- 
cept the Party brings an Appeal. - | | | 


* 0 * 


(P.a) Treſpaſs. At what Time. In what Caſes it ſhall TN 
be defeated by Matter Ex poſt Hucto | 82 


. J F one raviſh my Feme, and after we ate divorced Cauſa frigidi- 
A tatis, yet J may have Treſpaſs for Raviſhment of my Feme 
w1th my Goods taken £6, 43 E. 3. 23. 44 Afl. 13. adjudged, | 
2. So if a Man ravith my Feme, I may have Treſpals againſt him 
alter the Death of the Feme, for:Raviſhment of my Feme with Goods 
taken ; for in this Action he is not to recover the Feme, but Da- 
mages, 44 Aff. 13. is | 6 6 | 
3. It a Man who bas no Right diſtrains in his cwn Right and after juſe But if he di- 
ties as Bailiff” in Rigbi of the Lord, this 1s no good Juſtification, tho? Hau ng 
the ri ghtſul Lord agrees to it after, Br. Juſtification, pl. 14. cites 7 H. —— hr 
4 23. per Gaſcoigne. 1 6 and is not his 
Fat, and aft e 
pact, an after the Lord agrees and he juſtifies às Bailiff, this is a good Juſtification, per Gaſcoign; but 
rooke ſays the Law ſeems to be otherwiſe, for he «vas once a J reſpaſſer ; forte had not any Authority 
* the Time of the taking, and therefore Agreement aftet will nor ſerve. Ibid.” " 
| | + RH 3H ' | 


„ 2 1 » L 

q K 0 L » @ 
4/7 | 8 ' s | 7 * © If 

1 4 # Ads JJ af 4 973 1 2 . : 4. . * 


4” 
- 


CI ” ” 


” a 4 4 : MY 


528 Treſpaſs PE * 


wn. Br 


If Treſpaſs be brought of Beafts generally, and the Plaintiff bas th 
Beats . 4. ſhall be given in Evidence; for otherwiſe — wee 
ſhall recover in Value. Per Culpeper. And per Hank. where the Value 
of the Beaſts is alleg'd in the Writ, it is a good Plea that the Plaintiff 
himſelf is ſeiſed of the Beaſts. And per Hill where the Value is alleg'q 
the Juſtices of Niſi Prius ſhall enquire of the Value, not having Regard 
whether the Plaintiff has the again or not, Br, Treſpaſs, pl, 93. 
cites 11 H. 4. 23. 3 

5. If a Man abates after the Death of my Father, and I re-enter, I ſhall 
have Action of Treſpaſs ; but contrary it I releaſe ; Per Newton. Br. 
Treſpaſs, pl. 127. cites 19 H. 6. 23. 1 

6. If Treſpaſs be done upon Tenant for Years, and his Term expires, he 
ſhall have Treſpaſs without Regreſs; for his Term is ended. Per Fyl. 
thorp. Br. 'Treſpaſs, pl. 127. cites 19 H. 6. 23. 


»» 


(Pa. 2) [| Defeated by] Act of the Party. 


[1] 3. IF a Man takes my Beaſts without Cauſe, and I ſue a Deli. 
verance, yet Trelpals lies for the taking. 46 E. 3. 26. b. 
Contra. 7 D. 4. 15. L ; : 
Br. Treſpaſs, [2] 4. After a Treſpaſs _ my Land, if I alien the Land, yet J 
pl. 127. cites may Have Trelpaſs for the Treſpals done before. 19 D. 6. 28. b. 
19 ve nem [3] 5. If Bailee of Goods brings Treſpaſs, and Bailor other Tref- 
nu. pals, he oat firſt 9 ſhall ouſt the other of his Action. 48 E. 
3. 21. 20 P. J. 5. 


> Rep. 69. 4] 6. I the Owner retakes his Goods from the Treſpaſſer, he 
Per Cari hail have Tretpaſs for the Taking, 11 . 4 24. b. - 


Peydon v. Smith, cites 11 H. 4. 23. S. P. 


But he ſhall 5. If a Man breaks my Houſe, and oufts me, and another Man difſeiſes 
4 in him, and I releaſe to the 2d Diſſeiſor, yet I ſhall have Treſpaſs againſt the 
the Caſe of firſt Diſſeiſor; Per Aſcough. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 

the Relcaſe : 

the Treſpaſs done be Diſſeiſin; but contrary of the Treſ; hich is the Diſſeiſin; Per New- 
2 0 8 a H.6. 23. 5 pas be 5 = 


6. It A. recovers Land by Fudgment againſt B. and then F. S. does 4 
Treſpaſs, and atter B. reverſes the 3 for Error, yet A.*ſhall have 
Treſpals againſt J. S. For B. cannot have Remedy but only againſt 4. 
and not againſt Strangers. And as the Law charges A. with all che 
Meſne Profits, fo it gives him Remedy, notwithſtanding the Reverſal, 
N Treſpaſſers in the Interim. 13 Rep. 21. 22. in Ninian Men- 
vil's 


_ Cs — 


(Pa 3) [Defeated by] Ads of a Stranger. 


Br. Contract [1] 7. IF a Man takes Beaſts out of the Poſſeſſion of a Leſſee of them 


Vc. for a Year to compoſt his Land, Treſpaſs lies againſt 
yams Stranger ; and if the Leſſor Aer Fells the Beaſts ro the Teile 


Treſpaſs. 529 | 
Treſpaſs lies for the Trelpaſs done before, Oubitatur, 11 0. tra, Tha it 


4 24- b. is in a Man- 


Sg : : ner agreed 
that ſuch Sale extinguiſhes the Action of the Leſſee ; and Hank. was preciſe in it; Quod mirum ! for 


Treſ>aſſer has Property, and then the Sale of the firſt Owner is void; Quod quære.— Br. Treſpaſs, pl. 92. 
N C. — by Hank, and compared it to the Caſe of a Diſſeiſin of A. by B. and then B is 
diſſeiſed by C. and afterwards A. releaſes to C now the Action of B. is determined. 


— 


— — 


(Q a) Treſpaſs. Giſt of the Action. In what Caſes it 
lies for an Act done by Virtue of an O ce. 


l. I}, a Man be aſleis'd to pay a 15th by Force of a Commiſſion, and Br. Quin- 
had been alſeſs'd tn Time betore, yet it he oughr not to pay it, iets. 


Creſpals lies againſt the Collector, if he tevies tit. 11 0. 4 35. per c. 
? That if 
Collector diſtrains for Fifteenths him, who ought not to pay it, Treſpaſs does not lie. But it is 


ſaid there, that where a Man is aſſeſs'd to Fifteenths for his Beaſts in D. where be bas no Beaſts there, and 


is —_— by the Collector, he ſhall have Treſpaſs againſt him, and he ſhall not have Aid of the King. 
Ibid. | 


2. It a Sheriff ſerves a Capias where there is no Original, Treſpaſs does 
not lie; Per Hank. .Br. Quinzime, pl. 3. cites 11 H. 4. 35. 

3. Where the King or the Eſcheator ſeiſes by inſufficient Office, which Br. Patents, 
does not intitle the King by the Law, a Man ſhall have Treſpaſs againſt pl 3- cites 
the Eſcheator or Grantee of the King &c. Contra where the Eſcheator © 
ſeiſes by Reaſon of a Writ where the King has not Title. Br. Treſpaſs. 
pl. 15. cites 9 H.6. 20. 


\ 


(Qa. 2) One or ſeveral Treſpaſſes. hat ſhall be faid 
G 5 


[. Reſpaſs againſt 2 of Trees cut. The one juſtifies for Himſelf of Com- 
mon there, and the other for Common there for Himſelf, and are 

tound uilty, and Damages taxed entirely; And by the beſt Opinion it 
15 all ; for it is but one and the ſame Treſpaſs, tho the Anſwer be ſeveral. 
Br. Damages, pl. 202. cites 11 H. J. 19. 20. IT; 

2. Contra in Treſpaſs againſt two of 2 Horſes taken ; for it is a ſeveral 
Treſpaſs. Br. Damages, pl. 202. cites 11 H. 7. 19, 20. 

3. It a Man cuts a Tree, and carries it away preſently, it is not F elon 5 
but one intire Treſpaſs; Per Hale Ch. J. Freem. Rep. 23. pl. 29. HilL 
1671, in Caſe of Emerſon v. Amell. 


go. (Qa 3) 17 


— >. = 


r — 
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—_— — 


(Q. a 3) Li & Arms. In what Caſes Treſpaſs lies Vi & 
Armis. In Reſpect . Perſons. 


This Branch x, Aarlb. 3.T," Nas, That if any diftrain his Tenant for Services and 


bs rf 52 H. z. Cuftoms, or other Thing for which the Lord of the He 
to, ren hath Catiſe to diſtrain; and after it is found that the Services are not due, 


pay no Fine; he Lord ſball not therefore be puniſt d by Redemption. | 

and there- ; 

fore by a Conſequent, ſince this Act no Action of Treſpaſs Quare Vi & Armis lies againſt the Lord in 
this Caſe; for then he ſhould pay a Fine. But at the Common Law Treſpaſs Vi & Armis did lie. ; 
Inſt. 105. 

It the Leſſor ouſts the Leſſee for Nears, Treſpaſs Vi & Armis lies, notwithſtanding the Statute that 
the Lord ſhall not therefore be puniſhed by Redemption; for he may diftrain or ſee Waſte, but not re. 
tain the Poſſeſſion; for this Act is not done as Lord, and ſo out of the Caſe of the Statute. Br. Tres. 

ſs pl. We _ 38 E. 3. 33. and 43 E. 3.6. and 5H. 7. 10. 2 Inſt. 106. S. P. and cites Same 

afes, and 2 3. N. ö | 

Treſpaſs Quare Vi & Armis Clauſum fregit, and taking bis Beaſts ; the Defendant ſaid that be lea{+ 
the Land where c. for 10 Tears renaring Rent, and ſo the is held of us, and within our Fee, ]udg. 
ment of the Writ Vi & Armis; and as to the Cloſe broken he was compell'd ro anſwer by Award; 
quod nota. And if the Writ Vi & Armis lies between Leſſor and Leſſee adjornatur ; therefore quere. Br 
"Treſpaſs, pl. 65. cites 48 E. 3. 5. 6.—Br. Briet, pl. 513. citesS. C. 

And another ſuch Caſe was brought by the Leſſor and N. B. and faid there, that becauſe Covenant 
lies of the Ouſter againſt the Leſſor only, and not * the other who was not Party to the Leaſe; 
therefore Treſpaſs Vi & Armis lies againſt both. Br. Treſpaſs, pl. 65. cites 48 E. 3. 6. 7. And ſays, Sc: 
38 E. 3. fol. 33. that it lies againſt the r alone; and herewith agrees 5 Hf. 7. to. Ibid. 

Treſpaſs Vi & Armis lies by the Leſſee againſt bis Leſſor for Tears, by the Opinion of the Juſtices; for 
Leſſee for Years ſhall do Fealty, and therefore the Leffor hath Fee there; by which the Plaiccif 
ſaid that the Leſſer hath nothing but in Right of his Wife, uo is dead ſince the Leaſe, and never bad [|w. 
Quzre ; for then it ſeems that the Reverſion is deſcended to the Heir of the Feme, and then the De- 
fendant hath not Fee there; and the Defendant's Plea was that he leaſed for Years to the Plaintiff ren- 
dring 10 8. Rent, and for the Rent Arrear he entred and diftrained ; Judgment of the Writ Vi & Ar. 
mis, and this Cate was not adjucged. Br. Treſpaſs, pl. 18. cites 9 H. 6. 43. ; 

+ 2 Inft. 106. ſays, that the Word (Dominus) in this Act is extended to the Leſſor upon a Leaſe for 
Life, or for Years; for the Leſſee for Years ſhall do Fealty alſo. And Br. Treſpaſs, pl. 344. cites 
20 E. 4 2. accordingly, That it ſhall be intended as well to the Leſſor for Term of Years, as between 
other Tenant and his Lord ; Per Cur. Bur Ibid. pl. 273. cites 5 Hf. 7. 10. It is ſaid, per Cur. that it 
is intended between Lord ani Tenant, and not between Leſſor and Leſlee. | 

Treſpaſs Vi & Armis, the Defendant juſtified as Pailiff for Rent Arrear, <vithin the Fee of bis Maſe, 
and demanded Judgment of the Writ Vi & Armis. Hill ſaid, that the Writ is good enough againff the 
Bailiff Vi & Armis, notwithftanding the Statute of Marlbridge, cap. 3. that the Lord ſhall not ther- 
fore be puniſh'd by Redemption. Contrary againſt the Lord himſelf. Br. Treſpaſs, pl. 98. cites 11 H 
4 78. and 9 H. 5. 14. —S.P. ibid. pl. 220. cites 7 H 6. 3. per Cur.— S. P ibid. pl. 377. cites 2 H. 4. 4 
for the Statute is to be taken ftrictly.——S. P. 2 Inſt. 106. for the Bailiff is not Dominus. 


2. In Treſpaſs the Defendant avow's for Herict Arrear &c. And the 
Plaintiff faid that De fon tort Demeſne without ſuch Cauſe, and the De- 
| tendant tender d Demurrer, becauſe the Writ is Ji Arnis where be n 
Lord, and yer the Detendant was compell'd to join the Iſſue as the Plain- 
. had render'd; Quod nota. Br. De ſon tort &c. pl. 5. cies 44 

» 3-3 
Br. Treſ- 3. Treſpaſs Vi & Armis. The Defendant ſaid that the Plaintiff bid 
paſs, 5. three Acres of him by Fealty and 3d. and for the Rent Arrear be diffrais'd 
SP fr. Judgment ot the Writ Vi & Armis, and a good Plea, Br. Brief, pl. 
Brief, pl. 115. cites 8 H. 4. 16. | * <; 8 


07. cites , 
10 KH 6. 24. Held a good Plea per Cur. whether any Rent be Arrear, or not. 


Br. Treſ- In greſpaſs, if a Feme Covert delivers the Baron Goods to M. M. Tie 
paG, Pl. 92, paſs Vi & Armis lies againſt W. N. Per Skrene, which Hank. denied; 
cites S C. the Reaſori ſeems to be becauſe Feme has lawful meddling with Goods ci 

the Baron. And it is agreed that ſuch Taking is not Felony ; but g 


5. Treſ. 


of Treſpaſs, Br. Baron and Feme, pl. 36. cites 11 H. 4. 24 


Tres paſs. 


— 


—— uw. 
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5. Treſpaſs of a Cloſe and Houſe broken Vi & Armis, the Defendant 


pleaded Not Guilty to the Force and Arms; and to the reft, that he was 
ſeiſed, and leaſed to the Tenant for Years, and came there to ſee if Waſte was 
gane. judgment; and a good Plea ; Per Hill and Hank; but Thirn 


contra. Br. Treſpaſs, pl. 97. cites 1s H. 4. 75. 


6. If the Lord diſtrains his Tenant for Rent, where none is Arrear, or S. P. Ibid. 
ſuch like, which may be intended to be done as Lord, Treſpaſs does not pl 7 cites 


lie Vi & Armis. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. 

7, Where a Man beats him who ſerves me at Pleaſure, or an Infant 
whoſe Covenant 1s void, yet I ſhall have Action upon the Caſe for the 
Battery, for the Loſs of my Service. And the ſame Law where I re- 
tain a Man who is beat &c. and here it lies for the Maſter Vi Armis. 
Br. Action ſur le Caſe, pl. 55. cites 21 H. 6. 8. 9. and Regiſter 102. 
and 182. 

8. Treſpaſs Quare Vi & Armis Clauſum fregit, and cutting his Trees. 
And to the Entry the Defendant ſaid, that the Plaintiff held Fl him by 
Fealty and Rent, and demanded Judgment of the Writ Vi & Armis. 
And per Cur. it is no Plea, unleſs he ſays that the Rent was Arrear, and 
that he came to diftrain ; and yet it ſhall not be traverſed. Bur if no Rent 
be Arrear, he cannot enter unleſs as a Stranger, who ſhall be a Treſpaſſer; 
by which the Detendaat pleaded accordingly, and as to the Trees cut, Nor 
Guilty. And per Cur. this is no Plea to the Writ above, but to the 
Action; for the Action does not lie Vi & Armis againſt the Lord, who 


& 5- 
Br. Labour- 


ers, pl. 29. 
cites 


demeans himſelt as Lord; by which the Plaintiff ſaid, that he held of 


B. and not of the Detendant. And it was faid, that Writ of Treſpaſs 
of Cloſe broken does not lie Without Vi & Armis; but Juſticies may be 
without Vi & Armis. Br. Treſpaſs, pl. 317. cites 8 E. 4. 15. 

9. In Replevin, F the Lord claims Property and will not avow, Treſpaſs 
lies Vi & Armis, and he thall make Fine and Ranſom. Br. Treſpaſs, 
pl. 317. cires 8 E. 4. 15. | x | 

10. Treſpaſs Vi & Armis. The Defendant jx/tified for Diftreſs by Te- 
nure of him by Rent and Services. And the Plaintiff pleaded, that Riens 


arreare, and found for the Plaintiff, by which he demanded judgment. 


And the Detendant alleg'd the Statute of Marlbridge, that the Lord ſhall 
. act therefore be puniſh'd by Redemption, and by all the Juſtices, becauſe 
the Stature is Negative and reſtraining ; and it appears in the Record, 
that the Detendant is confeſs d to be Lord, theretore the Plaintiff ſhall 
not have judgment. Br. Judgment, pl. 121. cites 10 E. 4. 7. 

11. Treſpais Vi & Armis does not lie where my Baili cuts Trees 
without Cauſe, or * kills my Crws, Sheep &c. nor where my Bailiff or But- 
ler breaks my Bowl &c. for he has lawful Poſſeſſion of them. And yer 
ſee 13 E. 4 f0.9. that if he ſteals them it is Felony ; tor it is the Poſ- 
ſelſion of the Maiter. But in the firſt Treſpaſs lies upon the Caſe. 
Quod nota. Per Chocke and Catesby. Br. Action ſur le Caſe, pl. 99. 
cites 18 E. 4. 27. | | 5 

12. If a Man takes my Cattle out of the Poſſeſion of him to whom I bail 
them, I ſhall have Treſpaſs Vi & Armis ; Per Colow. Br. Treſpaſs, pl. 
362. cites 22 E. 4. J. 

13. Treſpaſs Quare Vi & Armis he cut his Trees. The Defendant juj- 
1145 as Servant, and by Command of the Tenant at Will of the Leaſe 5 the 

laintiff. And per Brian, the Plea is not good; tor the Tenant at Will 
himſelt cannot do it; becauſe he cannot grant the Land over, for he bas 
{trict Intereſt, and therefore Treſpaſs Vi & Armis lies, Br. Trelpals, 
pl. 362. cites 22 E. 4. 5. 8 

14. If Tenant at Will himſelf cats the Trees, Treſpaſs lies Vi & Ar- 
mis; Per Colow. Br. Treſpaſs, pl. 362. cites 22 E. 4 5. | 

15. Treſpaſs Quare Clauſum fregit, & aderia cepit, & abduxit. The 
Defendant ſaid, that the Place was his Franktenement, and the Cattle were 
Damage ſeaſant, by which he took them. The P laintif pleaded Tec for 


ears 


Br. Treſpaſs, 
* 43. cites 


8. P. per 
Collow. Br. 


Treſpaſs, pl. 
Cires 22 


8. 
E. 4 5. 


Fut it was 
in a manner 
agreed, that 
it the De- 
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fendant bad Tears made by the Defendant, which yet continues. And the Defendant d. 
juftijed fer murr'd, becauſe it was Vi & Armis; and yet the Writ is good 


| | ; > * 18 - F tot. 
wo Ao Cur. by reaſon ot the breaking of the Cloſe. Br. Treſpaſs, pl. * KAR 
the Ful, that 5 H. 7. 10. | 


the Writ Vi 2 
& Armis had abated. Br. Treſpaſs, pl. 273. cites 5 H. 7. 10. 


As Lord of 16. In ſeveral Ciſes a Man who is Tenant of the Franktenement ſhall le 
the BY Ca ” puniffd by Treſpaſs Vi & Armis for an Act done in bis own Franktenement. 
Raahhafs Vi Br. Treſpaſs, pl. 273. cites 5 H. 7. 10. 

& Armis, 

againſt the Ocaner, Quare Ii & Armis M arrennam ſuam intratit. Br. Treſſ aß, pl. 273. cites 3 H 
7. 10 


Aud if a Man grants Vefturam terre for Term of Years, and the Grantor takes the Veſture, there the 
Grantee ſpall bade Treſpaſs Vi & Armis. Br. Treſpaſs, pl. 273 cites 5H. 7. 10. 


So if a Man ſells bis Trees, and after cuts them, the Vendee ſhall have Treſpaſs Vi & Armis. B. 
Treſpaſs, pl. 273. cites 5 H. 7. 10. 


And fo of other Liberties and Profits in ancther's Land, which was agreed by all the Juſtices. Br. 
Treſpaſs, pl. 273. cites 5. H. 7. 10. 


S. p. per 17. if the Lord does an AF in the Land of bis Tenant, which does nct te. 
3 — leng to him to do as Lord, as labour the Diſtreſs, or * kill it, or + cut Tres, 
— "WR ' Treſpaſs lies Vi & Armis. Br. Treſpals, pl. 273. cites 5 H. 7. 10. 
I 5, —S. P. 
Idid. pl. 362 cites 22 E. 4. 5. 

+ S. P. $2 if he breaks a Door, or a Window &c. which cannot be intended as Lord, there the Tenn: 
may have a Writ of Treſpaſs Quare Vi & Armis againſt the Lord, notwithſtanding the Statute of I 


bridge, cap. 3. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29,——S. P. And ſo if he feeds the Ground of his 
Tenant, or the like. 2 Inft 106. 


So it the Lord breaks the Gates or Hedges, Treſpaſs lies Vi & Armis. Br. Treſpaſs, pl. 344 cite 
20 E. 4. 2. | 


18. The Lord cannot break the Clije to diſtrain; but ſhall have Aſſiſe, it 
it be fo inclofed that he cannot enter to diſtrain. Br. Treſpaſs, pl. 253. 
cites 5 H. 5. 10. | 

19. Holt Ch. J. declared for Law, That no Action of Treſpaſs Vi & 
Armis would lie for a Tenant at Will againſt his Landlord for the Lord's 
Entring or Diſtraining for Rent &c. 11 Mod. 209. pl. 13. cites D. 119. 
10 E. 4 7. 2 Inſt. 105. Mo. 105. 


„ 


(Qa. 4) Vi & Armis In what Caſes Treſpaſs lies Vi & 
Armis. In Reſpect of the Thing &c. 


Br. Quod 1. I F a Man ought to grind his Grain Toll Free, and the Miller takes Toll, 

permitar, pl. Treſpaſs lies Vi & Armis, and not Action upon the Caſe ; quod 

5. ces pe nota. Br. Treſpaſs, pl. 41. cites 41 E. 3. 24. ; 

Treſpass 1 was awarded for Law to be a good Plea in Treſpaſs of taking ot 

pl. 47. cites Goods Vi & Armis, to ſay that the Defendant had Deliverance there by 

44 E 3. 25. Repl:vin ; judgment of the Wrir ; for after this the Plaintiff ſhall not 
have Treſpaſs, but ſhall purſue by the Replevin ; and ſuch Deliverance 
is by the Law, and nor as Treſpaſs, and therefore the Defendant who 
obtain'd Deliverance ot it by Replevin, is no Treſpaſſor, nor Treſpals 
Vi & Armis does not lie of ſuch raking by Replevin 3 Quod nota. Br. 
Treſpaſs, pl. 48. cites 44 E. 3, 20. 


3. It 


. n * 
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3. It Vi & Armis be at the Commencement, it ſhall refer to all the 
Matter enſuing. Br. Treſpaſs, pl. 112. cites 38 E. 3. 15, 16. 

4 'Freſpals Quare Vi & Armis, he took his Boat and Nets, the Defen- 
gant ſaid that this taking was in the County of H. and there was De/i- 
gerauce made 2 the Sheriff, Judgment of the Writ Vi & Armis, and ad- 
jornarur ; it ſeems that ot Deliverance made by the Sheriff Treſpaſs does 
not lie Vi & Armis. Br. Treſpaſs, pl. 76. cites 2 H. 4. 16. 

F. Treſpaſs upon the Caſe, inaſmuch as the Detendant Vi & Armis 
ſopped a Server in L. by which 4o Acres of his Land are ſurrounded to 
che Damage &c. And the Writ Vi & Armis awarded good of Stopping ; 
contra of Lac hes of Nonfeaſance, or not repairing &c. by which bad 
is ſurrounded, there the Writ ſhall not be Vi & Armis. Br. Action ſur 
le Caſe, pl. 46. cites 12 H. 4. 3. 

6. In Aſſiie, the Diſſeiſin thall not be ſuppoſed to be with Force, if it 
be not inquired and preſented. But in Treſpaſs, if the Iſſue paſſes againſt 
the Detendant, it hall be intended to be with Force and Arms, and the 
Party ſhall make Fine; Note the Diverlity. Br. Treſpaſs, pl. 119. cites 

H. 6. 40. ns | 
7. In Treſpaſs, if a Man breaks my Hedge to the Damage of 4 d. and 
Beaſts of the Common enter and do much Damage, I hall recover Damages 
againſt him in Reſpect of all the other Damage, per ney and Finch. 
Brooke makes a Quzre if he ſhall have Treſpaſs Vi & Armis, and 
give all in Evidence, or ſhall have it Vi & Armis of the Breaking, and 
Action upon the Cale tor the other Damage by the Entry of the Beaſts; 
and ſays it ſeems, that he ſhall recover all the Damages by the General 
Action of Treſpaſs Vi & Armis. Quzre if Treſpaſs Vi & Armis, and 
upon the Caſe may be all in one and the fame Writ. Br. 'Treſpaſs, pl. 


79. cites 9 E. 4. 4. 
8. Treſpaſs Quare Vi & Armis Columbas ſuas cum pantello & aliis in- 
geniig cepit; and by the Serjeants the Action Quare vi & Armis does not 
lie - Tos we Columbario fratto & Columbis captis, Action lies Vi & Armis ; 
Quzre, for there is no Property. But there in the next Caſe Treſpaſs was 
brought of a Goſhawke, and Hawk taken and carried away. Br. Pro- 
perty, pl. 30. cites 16 E. 4 7. 

9. It a Man comes into a Tavern, and takes the Cup, or beats the Servant 
of the Houſe, Treſpaſs lies Vi & Armis for this Miſuſage after, and yer 
his firſt Authority was good; per Colow. Br: Treſpais, pl. 362. cites 
22 E. 4. 5. | 1 

10. 10 | Tref paſs, the Defendant ſaid that the Plaintiff himſelf was ſeiſed in 
Fre, and leaſed to the Defendant for 6 Tears, and that after the Term ended, 
the Defendant held e in, and did the Treſpaſs of which the Plaintiff 
has brought this Attion before any Entry. judgment &c. And by all the 
Juſtices, Treſpaſs Vi & Armis does not ie before that the Plaintiff has 
made Regreſs, as here; quod nota. - Br. Treſpaſs, pl. 365. cites 22 E. 
4. 13. 4 ' 
11. If the Writ-of, Treſpaſs be returnable, then theſe Words Vi & Armis 
ſhall be in the Writ; and it it wants thoſe Words it ſhall abate, unleſs 
they are Writs of Treſpaſs upon the Caſe, which W rits ſhall not have theſe 
Words altho' they are returnable in C. B. or B. R. and if they have the 
N uare Vi & Armis, it ſhall be good Cauſe to abate them. F. N. 

86. | DS | 
12. 5 IVY are taken in a Combs, or other Land which belongs not to 
be Owner the Beaſts, yet he ſhall have Treſpaſs Vi & Armis, but not 
Quare Clauſum fregir. Br. Treſpaſs, pl. 421. cites 3 M. 1. 

13. In Treſpaſs of, Aſſault, Beating and Wounding the Plaintiff, and 
'aking a Bag with 100 L in it, but becauſe there was no V & Armis in 
the Declaration, which mult neceſſarily be in Treſpaſs, and is not Mat- 
ter of Form bur Subſtance, and nor aided by any ot che Statutes, a Judg- 
ment in B. R. was revers'd. Cro. 3 4 * pl. 19. Mich. 15 Jac. in the 
Exchequer Chamber, Taylor v. Welſt ec. 3 

' ths 6 U yi 14. Treſ- 
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14. Treſpaſs for breaking bis Houſe and taking away his Diſhes, the D 

1 por rw under a By-Law ; but that being ill the pre 40. 
murr'd; but becauſe the Declaration wanted the Words Vi & Armig, 
the Court held it naught upon a General Demurrer, being an Omiſſion 
of the Subſtance ; for it alters the Fudgment from a Capiatur to 4 Miſeri. 
cordia ; beſides it belongs to the County Court if it be Treſpaſs without vi 
& Armis. 2 Salk. 637. pl. 3. Trin. 3 W. & M. B. R. Wildgooſe v. 
Kellaway. po 1 | 


But ſee now the Statutes of 16 & 1) Car. 2. cap. 8. and 4 & 5 Ann. 
cap. 16. at Tit. Amendment and Jeotail. 


* 
” — ** the tw — 
a in at 1 


(Q. 5) Contra Pacem. In what Caſes it ſhall be 
a Contra Pacem. 8 


n 


1 Reſpaſs of taking his Beaſts contra Pacem, the Defendant jnfifed 
for Diftreſs for @ Tenure, by which he diſtrain d with the Peace, and 
not contra Pacem. The Plaintiff ſaid, Thar De fon tort Demeſne, and 
contra Pacem, without ſuch Cauſe ; and the others e contra; and fo to 
Iſſue without Exception. Br. De fon tort &c. pl. 37. cites 24 E. 
pt: * 1 8 ä 
2. Treſpaſs of Corn trampled. The Defendant ſaid, that Not Guilty. 
The Jury found that the Beaſts trampled it by Eſcape, to the of 
5 8. but not contra Pacem. Tank. faid, in this Cafe he ought to have 
2 Bill without theſe Words contra Pacem. And becauſe it was is De- 
fault of good Keeping, therefore the Plaintiff recover'd. - Br. Treſpaßz, 
pl. 249. cites 27 Aff. 56. 
3. Treſpaſs of taking the Horſe of the Plaintiff at D. of the Price of 101. 
and carrying it to P. and there killing bim contra Pacem ; and becauſe there is 
a mean Time between D. and P. and fo the Defendanr as Treſpaſſor had 
Property, and then the Killing at P. cannot be of rhe Horſe of rhe Plain- 
rift, therefore per Opinionem the Bill ſhall abate; by which he 
brought another Bill that the Defendant had & d the Horſe of the Plain- 
A at P. contra Patem, and then well. Br. Treſpaſs, pl. 250. cites 27 


64. | » | 

4- Treſpaſs upon the Caſe, for not repairing and amending bis Bank, 
and E bs) 3 — 30 Acres of the Plainciff's Land 
was furrounded, ſo that he the Profits thereof for 5 Years, to the 
Damage ot 30 I. Bur becauſe the Writ was contra Pacem it was abated. 

Br. Action fur le Caſe, pl. 20. cites 45 E. 3. 17. | 3 
5. In Treſpaſs the Plaintiff declared of chaſing bis Cattle, Vi & Ami,, 
into the Cloſe of F. S. who took them Damage feaſant, and compelFd theÞlau- 
tiff to pay bim 40s. for the Damages. Aſter Verdict it was moved in 
Arreſt ot Judgment, that the Declaration had not contra Pacem, as |: 
ought to have; becauſe the Bill is in Placito Tranſgreſſionis, and the 
Declaration was Vi & Armis. But it was anfwer'd, that the Aon was 
not broug bt meerly for the the Cattle, hut for chafing them into an- 
other Man's Lands, fo as they were Treſpaſſers, and be was forced 1 
for tbe Damage; and its being Vi & Armis does nor prove It to 
be an Action of Treſpaſs; for theſe Words may be in an Action on the Caſe, 
as in 9 Rep. 5o. The Earl of Salop's And tho” the Recital of 
the Bill be in Placito Tranigreſſionis, it is not of Neceffry to be Tref- 
only, but may ſerve ſor T on the Caſe. And all the Cour 
1 > Ira ini . Ei for the Plaintifl. Cro. C. 325 

7. Mi B. u v. Wingfield. 7 

P 7 9 ; 7 f 6. Treſpeb. 
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6. Treſpaſs. The Words contra Pacem were omitted in the Decla- 
ration; and therefore after Beecution of a Writ of Inquiry, Fudement was 
arreſted upon Motion. But Holt Ch. J. ſeem'd to incline, that it would 
have been good after Verdict. Mr. Knott. 1 Ld. Raym. Rep. 38. Eaſt. 
» W. 3« Mel wood v. Leech. {3 N 

7. It was ſaid, Arg. that ſince the Capiatur pro Fine is taken away, it 
is not neceſſary to allege the Treſpaſs contra Pacem. But Holt Ch. J. 
denied it, and ſaid, It is the Vi & Armis that may be omitted. 2 Ld. 


Raym. Rep. 985. Trin. 2 Ann. in Caſe of Day v. Muskett. 


4 1 
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(Q. a. 6) Mit and Declaration. Good or not. 


I, 1 E Writ in Treſpaſs contains only a General Complaint, with= 
out the Expreſſion of Time or Damage, which might have been 

at any Time done, and was intended to defend the Eſtate itſelf againit 
the Invaſion of the Neighbours, and ſeems to have been thus generally 
allow'd before the DiſtinFion of Bounds ; and therefore the Vill only was 
alleged where the Treſpaſs was ſuppoſed to be done, and the Plaintiff 
might count of any Treſpaſs committed before the Suing out of the Ori- 
ginal, G. Hift. C B. 3. cap. 1. | | 

2. In Treſpaſs Vi & Armis for cantelling 4 Deed, and fer forth, that Yely 2241 
J. S. the Defendant, being ſeiſed of Land in Fee, infeoff d A. and his SY by 
Heirs with Warranty, reſerving Rent, with Clauſe of Diſtreſs ; and after- — 1 
wards by Deed bargain d and ſold the Rent to the Plaintiff, who caſually Ioſt Conſtable, 
the ſaid Deed, and the Defendant found and cancelFd it; but did not ex- held accord- 
relsly ſhew that he was at any Time, before the Action brought, poſ- ingly, _ 
eſs'd of this Deed, but only by Implication argumentatively. By the _ . 
whole Court, the Plaintiff” ought here in his Declaration to have ſhew'd, there 
that he was poſſeſs'd of the Deed before, which he has not done; and fo, Brownl. 223. 
for this Omiſhon, the Declararion is not good. And the Rule of the 8. 8 
Court was, Quod querens nil capiar, per Billam, x Bulſt. 214. Trin. 10 f lf be 
Jac. Suckfield v. Conſtable.” . only a Tran« 

3. In Treſpaſs tor entring his Cloſe on ſuch a Day, and detaining Poſſeſ- flation of 
hon uſque Diem exhibitions Bille ; and did not allege what Day the Bill Yelverton, | 
was exhibited. The Plaintiff had a Verdict. It was objected, that it 
ought to have appeat'd to the Jury how long the Defendant had derain'd 
the Poffeſfion, that they may proportion the Damages e of and 
chat irs appearing to the Court of Record is not material; of this 
Opinion was Doderidge J. And Broome inform'd the Court, that the 
Uſage was to limit a Day certain in the Declaration. 2 Roll Rep. 135. 
Mich. 197 Jac. B. R. Slitord v. Goodricke. . hy 

4. In Treſpaſs tor taking his Goods and Chattels, it was adjudg'd, 
that if the Words Pretii and ad Valentiam are omitted, after a Verdict tis 
aided by the Statute of Jeofails. Sid. 39. pl. 1. Paſch. 13 Car. 2. B. R. 
Uſher v. Bathell. 1 1 | 55 8 | Achs bet 

5. In Treſpaſs the Entry was. Qui cum predi?. &c. and this being 
moved in Arrett of Fate it was ftaid per Cur. Keb. 130. pl. 52. 

Mich. 13 Car» 2. B. K. Shepherd v. Tomkins. 1 : 
6. In Treſpaſs for chafing and driving bis Cattle to Places unknown, Fe 2 Bok 1 
hat he loft them, the Court was of Opinion, upon Demurrer, that . 

Declaration was ill, becauſe hereby the Plainti ſhall have Damages as murrer was 
well for Chaſing as for Driving to Places unknown, whereby he loft his on 1 Cr. 


Cattle. Sid. 295. pl. 16. Trin. 18 Car. z. B. R. Cooper v. Coatabed. ed 25 


pl. 13. ] The Treſpaſs of Driving being drown'd by the Tropa e away. But the Court doubted on 
10 H. . Debt on Contract and Obligation. Bur ad N | — 


8 
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We. Sz. pl. ».,In Treſpaſs for taking Goods it was moved in Arreſt of Judgment, 
* 8 % becauſe it was not ſaid (ſua.) And as Cur. it is ill, and Judgment ſtaid; 
Sb. Robin but in Caſtodia ſua exiſtent” were ſufſicient. 3 Keb. 100. pl. 44. Hill. 23 
ſon v. Savars. Car. 2. B. ee a 

8. Treſpaſs of eniring a Cloſe, and pulling down and carrying away Peſt; 
&c. As to the Poſts, on Nor Guilty, and ſuſtification of Entry tor a 
Way, wound againſt the Detendant, and Damages 1d. and Judgment, 

tie Detendanc aſſign'd for Error, that it was not faid Ad Valentian 
which as to Chattels, diſtin& from Freehold, ought to be; Sed non allo: 
catur ; tor per Curiam, this is but Form, and aided by 21 Jac. cap. | 
and judgment affirm'd, 3 Keb. 728. pl. 13. Hill. 28 Car. 2. B. R. 
Hingly v. Saunders. 

9. Treſpaſs for that on 1 May &c. he broke and enter'd his Cloſe, and 
digg'd his Land, and carried away 20 Loads of Soil, Valeris 40 5. Conti 
nuando the ſaid Treſpaſs as to the Digging, Taking, and Carrying au 

| the Earth and Soil aforeſaid, from &c. ad Damnum 30. Adjudg'd il], 

becauſe no Value is mention d of the Soil carried away during the Conti , 
2 Lev. 230. Mich. 30 Car. 2. C. B. Strode v. Hunt. 

io. Treſpaſs for Taking and Carrying away Averia ipſius quer. viz, 

Untin equum &c. nec non unum Galerum Anglice, one Hat. Atter Ver- 

dict it was moved in Arreſt of Judgment, that as to the Hat there's 

n laid in the Plaintiff; and Judgment was ſtay' d. 2 Show. 

| 395. pl. 365. Mich. 36 Car. 2. B. R. Danner v. Collingdell. 

11. In Treſpaſs the Plaintiff declared .Oware Vi & Armis clauſtm fre- 
git; And after Verdict for the Plaintiff Judgment was arreſted; for 
Hare is not politive but interrogatory, and much worſe than Quod 
cum. Salk. 636. pl. 2. 1 W. & M. B. R. Hore v. Chapman. 

12. Treſpaſs Quare Clauſum fregit & ſolum & fundum, viz, Du: 
acras Terre did Dig, Sul vert, and Carry away. After Verdict it wa 
mov*d, that the Declaration was inſufficient as to the Digging and Car- 
rying away the Soil; for Duas Acras Terre Anis only the Meaſure and 
Extent of the Ground where the Digging was, and not the Quantity of Seil 
| carried away. And tor this Reaſon Judgment was ftaid per tot. Cur. 2 
| Vent. 174. Paſch. 2 W. & M. in C. B. Highway v. Derby. 
| 13. Treſpaſs &c. Quare Clauſum tregir, & diverſas pecias Maheremit 
cepit &c. Aſter a Judgment by Default, and a Writ of Enquiry return d, 
| the Judgment was ſtay'd for the Uncertainty of the Declaration. 2 
; Vent. 262. Hill. 2 & 3 W. & M. in C. B. Anon. 

14. The Writ was Quare Vi & Armis he broke the Plaintiff's Houle, 
| and rook and carried away Bona ſua ; but the Declaration was of Breaking 
the Houſe, and taking Bona & Caralla, but % out (/ua) and alſo (Hi & 
Armis) After judgment by Default, it was moved in Arreſt of Judg- 
ment, 1ſt. That the Declaration was ill, becauſe of the Omiſſion of V1 
& Armis. 2dly. Becauſe it did not allege that he had Property in the 
See Tit. Goods, but it was anſwered that in * C. B. the Writ is Part of the Decla- 
Property ration; and that the Omiſſions objected in the Count are mentioned in the 
M) pl. 10. Writ to which it refers, and thereby the Declaration is made good; and 
Brirchard __ Plaintiff had Judgment. 2 Lutw. 1509. Hill. 12 W. 3. Dailey. 
ares. | | 

1 5. Treſpaſs for breaking his Cloſe, and throwing Bricks and atker 
| Materials there lying Erga ConfefFionem Domus de Novo erect. into the &. 
4 It was held that the Declaration was repugnant and inſenſible; for there 
[ could nor be Matexials towards the Building a Houſe which was De Ne- 
| | | do ereF. for then it is already built. 2 Salk. 458. pl. 3. Mich. 9 W. 3. 

4d B. R. Lodie v. Arnold. | | 
| 16. Treſpaſs of Aſſaulting and Beating the Plaintiff &c. and Breakin; 
and Entring his Heuſe, and alſo that they aſſaulted and menaced his ns 
and Daughters, nec non E. N. ſervam ſuam, & alia enormia &c. Upon 
Not guilty pleaded the Plaintiff had a Verdict. It was objected - 
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the Maſter could not maintain Treſpaſs for beating his Servant, without 
ſome ſpecial Damage, which ought to be thew'd ; but reſolved that this 
Action was for Breaking and Entring the Houſe, and the further De- 
ſcription is only to thew rhe Enormity of the Treſpaſs, and by Way of 
Aggravation of Damages for the Breaking and Entring the Houſe, 2 
Salk. 642. pl. 14. Trin. 5 Ann. B. R. Newman v. Smith. 


_——— 


— 


— 


(Ca 7) Pladings in Treſpaſs. Good, or not. Aud 
what ſhall be a good Pha. 


f. Reſpaſs in C. # is no Plea to the Writ that the Place where c. is 

in K. and not in C. but he may juſtify in K. abſque hoc that he is 
guilty of any Treſpaſs in C. And fo he did for Common appendant in the 
Place where &c. and the Defendant was not compell'd to the General 
Iſſue Not guilty in C. bur ſhall have the ſpecial Plea with Traverſe, as 
above, by which the Plaintitt was compell'd to reply that Guilty in C. 
prout &c. Priſt; Per Cur. Br. Treſpals, pl. 176. cites 4 H. 6. 13. 

2. Treſpaſs of Breaking his Cloſe, and ſpoiling his Graſs in D. Chaunr. 
ſaid the Place is a Carve of Land called A. in which the Defendant, and 
thoſe whoſe Eftate he has, have held in Common with the Plaintiff and thoſe 
whoſe Eſtate he has Time out of Mind, and held in Common the Day of the 
IWrit purchas'd, by which he entered &c. and a good Plea per tot. Cur. 
Br. Treſpaſs, pl. 122. cites 8 H. 6. 16. | 

3. In Replevin it is a good Plea that the Property is in a Stranger. Con- 
trary in Treſpaſs ; for there he may plead Not Guilty; Note the Diverſity. 
Br. Treſpaſs, pl. 382. cites 20 H. 6. 18. 

4. In Treſpaſs of Goods taken in Coventry, the Defendant pleaded Delivery 
in London, by which he took them in London, and no Plea, by, which he 
pleaded Delivery at L. vy which he took them at C. and no Plea; for it they 
were delivered he has Poſſeſſion immediately; But Gift in L. by which he 
beo them in C. is à goed Plea; Quod nota, per omnes & per Priſot. Br. 
Treſpaſs, pl. 33. cites 34 H. 6. 5. | 4 

5. In an Action in which the Thing ſhall be recover d, as in Quad Per- 
mittat, Affiſe &. and in Treſpaſs of Goods, it is no Plea to ſay that the 
Plaintiff bad no Goods ; tor this amounts to Not guilty. Br. Treſpaſs, pl. 
34. cites 34 H. 9. 28. 43. 

6. Treſpaſs of a Houſe broken, and Goeds taken, the Defendant ſaid that 
the Plaintiff at the Time Sc. held the Houſe of him by 10 s. Rent &c. and for 
ſo much Rent Arrear ſuch a Day, he took the Goods as Diſtreſs. The Plain- 
tiff ſaid that be did not hold the Houſe of him, Priſt, and the others e con- 
tra; And a good liive per Cur. for in Replevin and Reſcous Hors de ſor 
Fe is a good Plea, Contra in Treſpaſs; for here he cannot diſclaim or 
anſwer to the Fee, for the Defendant does not ſuppoſe that he bas Fee there, 
but that he holds.of him ; and therefore that he does nor hold of him is a 
good Plea ; Quod nota, Br. Iſſues Joines, pl. 26. cites 38 H. 6. 26. 

7. In an Action by Warden or Sheriff, it is a a Plea that he was not 
Warden nor Sheriff at the Time &c. Br. Treſpals, pl. 326. cites 12 E. 4. 7. 

8. Treſpaſs for Breaking his Houſe and the Walls of the ſame, the Defen- 
dant to the Breaking of the Houſe pleaded Not guilt and to the Walls juſti- . 
fied. And by the Opinion ot the Court he thall not have both theſe 
Pleas; for one is repugnant to the other ; tor by „ ep he con- 
leſſes himſelt guilty, cho' it be excuſable, and the Houſe and the Walls 
are all one, and he cannot plead Not guilty, and juſtify to one and the ſame 
Thing. Br. Bar, pl. 51. cites 21 H. J. 21. -., | 
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9. S. brought Treſpaſs againſt C. for divers 'Fhings; as to part the 
Deteridant pleaded that it was in Default of Incleſure by the Plaintiff, and 
as to the Rejidne Not guilty ; and Iſſue thereupon. But before the Trial, the 
Plaintiff confeſs'd the Bar, and no Profequi ulterius enter'd, and after the 
Iſſue 1s found for the Plaintiff ; and web. For the Defendant had relin- 
quiſh'd that Part without Benefit of the Bar; and for that had pleaded 
Not guilty. So, by Popham if it had been for a Treſpaſs in two ſever} 
Acres, and the Defendant juſtifies in one, and as to the other pleads Not 
guilcy ; the Plaintiff may confeſs Part, and have Iſſue and Verdift for the 
he: And Judgment in our Cale for the Plaintiff, Noy. 42. 43. Stephen 
, v. Carter. , 

Sty. -2. SC. 10. In Treſpaſs of breaking: a Houſe and Cloſe, the Defendant pleaded 
but 8. P. as that he by Compulſion, and for Fear of his Life enter d the ſaid Houſe, 
to the Man- ang returp'd immediately thro Ih] Cloſe, which is the ſame Treſpaſs &c. 
* of * _ The Plea was held ill, as well for the Matter as the Manner, becauſe 
1 he did agt ſbet that the Way to the Houſe was thro the ſaid Cloſe. All. 35. 
Mich. 23 Car. B. R. Gilbert v. Stone. | 
11. In Treſpaſs, the Plaintiff declared of Chaſing and taking his Catth, 
and carrying away three Heifers of the Plaintitt; the Defendant juftified 
the taking and carrying away three Heiters of one P. another Defendant, 
by Virtue of a Warrant from the Sheriff in Replevin &c. The Court took 
Exception that this was no Anſwer to the Declaration. And the Reporter 
1 ſays, that this without Queſtion was a fatal Exception; tor he ought 
to have pleaded Not guilty to the taking and gal away the Plain- 
oy Beaſts. 2 Lutw. 1372. Hill. 3 & 4 Jac. 2. Dale v. Philipſon & 
al. | du, AE 
2 Lutw. 12. In Treſpaſs of breaking his Cloſe and digging Stones; the Deſen- 
1387.5.C. gant preſcribed to enter and . dig Stones for Reparation of his Honſe, and 
Fences, by which he dug and too them for Repairs, but does not ſay that 
he uſed them, which he thould, or at leaſt ſhould ſay Penes ſe retinet ad 
reparand* ; and ſo Judgment was given for the Plaintiff 3 Lev. 323. 
3 W. & M. in C. B. Danby v. Hodgſon. 3 | 
* 2 Lev.111. 13. In Treſpaſs of Aſſault, Battery, Wounding and Impriſoning &c. The 
1 Defendant, as to the Force and Wounding, pleads Not guilry, and Dnond 
which was reſfduum tranſg reſſionis, th Geo & Impriſonamenti he juſtifies as Bailitt by 
an Indict- Virtue of an Execution. It was objected that the Plea was ill, becauſe in 
5 4 the Quoad reſiduum he had omitted the Battery, and ſaid only Quoad re- 
* b fiduum tranſgreſs“ Inſult” & Impriſonamenti; ſo that the not anſwering 
and Publica. the Battery was a Diſcontinuance of the whole. The Court agreed that 
tion; and Quoad reſiduum had been ſufficient, but when in the oy he enume- 
the Jury rates all the other Particulars, omitting the Battery, by this the Battery 
__ 3 is excluded in the Quoad reſiduum; but upon citing the Caſe of “ the 
Femmes. but King v. Newton Curia adviſare vult. But the Plaintiff being afterwards 
omitted the ſatisfied that the Exception would not aid him, he to prevent the Judg- 
Publication. ment of the Court againſt him, diſcontinued. 3 Lev. 403. Mich. 6 W. 


* 2 & M. in C. B. Patrick v. Johnſon. a | 
the finding him Guilty De Tranſgreſſione Prædicta, included it; as in Treſpaſs of Aſſault and Battery, 


the Jury ound Defendant Guilty of the Treſpaſs and Aſſault. The Court ſaid it had been adjudg'd that 


this includes the Battery. | 
This is denied by Serjeant Lutwich. 2 Lutw. 929. S. C. 


14. In Treſpaſs of taking Goods, the Defendants ju/tified under a Pre- 
cept to the Bailiffs of the Borough, deliver'd to the Defendants, then Bailifs 
of the Court to beexefured ; bur E was given for the Plaintitf, 
becauſe they aver that they were Bailiffs of the Court and Officers, but 
not that they were Bailiffs of the Borough ; and if they were not, then, rho 
they might be Bailitts and Officers ot the Court, yet the Precept was not 
directed to them, and ſo could not execute it or Juſtify under it ; for there 
might be both Bailitls of the Borough, and Bailiffs of rhe Court ng 


* 
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they might be diſtin& Officers. 2 Ld. Raym. Rep. 1530. Trin. 2 Geo. 2 — 
Watkins v. Weſt. | | 


* 


—B 


(Q.a. 8) Pleadings. - How. V ſere there is a Diſſer/in 
| and Re-entry. ' 


1. IN Treſpaſs, the Defendant ſaid that he was ſciſed till by D. diſſeiſed, 
which D. was ſeiſed till by the Plaintiff diſſeiſed, upon whom the De- 
fendant enter d at the Time of the Treſpaſs ; which was adjudg'd a good 
Plea. Br. Treſpaſs, pl. 320. cites 10 E.4.-6. 3 
2. Treſpaſs Quare Clauſum fregit &. and the Defendant ſaid that it 
was the Franktenement of A. and he by his Command, enter d and, did the 
Treſpaſs ; the Plaintiff ſaid that he, himſelf was ſeiſed till by the Defendant 
and the ſaid A. diſſei ed to the Uſe of A. and the Plaintiff re-enter d, and 
the 1 meſne &c. And per Cur. this had been no Plea, unleſs the 
Plaintiff had made the Defendant privy to the Tort ; for he who does a Treſ- 
piſs after the Deller ſhall not be puniſb'd by the firſt Diſſeiſee. Br. T'reſpaſs, 
348. cites 20 E. 4. 18. - x - , 
F 1 is no Plea 15 Treſpaſs that A. was ſeiſed till by D. diſſeiſed, who Put if he had 
inlerffed the Plaintiff, upon whom the ſaid A. re- enter d, whoſe Eftate the /4id that he 
Defendant has, becanſe the Eftate of the Defendant is not immediate upon the 77 till by 
Eſtate and the Poſſeſſion of the Plaintiff; per Brian. Br. Treſpaſs, pl. 274. P. aiſiſed; 


5 H. 1 11. who infeoffed 

| ; the Plaintiff, 
uon «vhom the Defendant re-enter'd ; this had been a good Plea ; per Brian. Br. Treſpaſs, pl. 274. cites 
SH. 5. 18s | | 


4. And in Treſpaſs it is a good Plea that the Plaintiff diſſeiſed the De- 
fendant, upon whom he enter*d ; but it is no Plea in Aſſiſe, tor it amounts 
but to Nul tort; per Brian, But Vaviſor held all one, immediate Entry 
or not, and no Diverfity between Jreſpaſs and Aſſiſe. Nevertheleſs all 
the King's Bench held with Brian. Br. Treſpaſs, pl. 274. cites 5 H. 
7. 16 L | 

5. In Treſpaſs, the Defendant juſtified in 40 Acres for Common Appen- 
dant ; the Plaintiff ſaid to 20 Acres that they were Parcel of his Waſte, and 
he approved them, ſaving to, the Tenants ſufficient Common, and the Defen- 
dant enter*d after the Approvement and did the Treſpaſs ; and to the other 
20 Acres, he ſaid that he was ſeiſed and ee by the Defendant, and re- 
enter d; and the Treſpaſs, meſue &c. Note good Pleading. Br. Treſ- 
paſs, pl. 423. cites 10 H. J. 14. | | 


* 


— 
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(R. 95 Bars of a Treſpaſs. 


J F Monies are paid in Satisfaction of Treſpaſs, it is a good Bar, 5. r. of | 
I2 . 4. 8. 3 F | | Fog, Looby 
8 — . 2 pl. 195. Cites 39 E. 3. — pa of 


» 
A'S 


2. Tf a Treſpaſs be Done to the Lord of a Leet, for which he is a- $ of putting 


| nerced in the Leer, which is not lawful, if the Amercement be levied 44d and O 
and dure to the 
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SA? and received, this ſhall be a Bar of the Treſpaſs. 12 D. 4. 8. h. 
rn 29 E. 3. 20 b. adjudged. | e AB 


Halls of bis Houſe ; for tho' the Amerciament is not lawful for Treſpaſs to the Lord himſelf, but on] 
of common Nulance, yet as it is paid, it is a Satisfaction and good Bar in Treſpaſs. Br. Treſpaſz, 
100. Cites 12 H. 4. 8. — hr. Replication, pl. 13. cites S. C. 7 
So in Treſpaſs, the Defendant ſaid that the Defendant was amerced for the ſame Treſpaſs in the Court of the 
Plaintiff, and 1 to 10d. which the Plaintiff bad levied ; Judgmem &c. And the Plaintiff ſaid that 
he did another Treſpaſs there, priſt; and the others e contra. nd fo ſte that a Recompence js 44 
mitted tor a Bar and Satisfaction. Br. Treſpaſs, pl. 61. cites 47 E. 3. 19. 1 
So where the Defendant ſaid that be cht amerced, which evas affeer'd to 2 5. of eich be bad made Gre 
to the Lord; and held a 1 Plea by the Acceptance of it, tho the Amerciament in the Court Baron b. 
Extortion ; quod nota. . Treſpaſs, pl. 66. cites 48 E 3. $—S, P. Ibid. 234. cites 22 Al. 51. 


3. So if he had held Court in his Chamber, and amerced him, and le- 
ried ir; this hall be Bar of Treſpals (for he has a Satisfaction.) 
12D, 48. | 

4. d Nonſait in an Appeal of Maihem, ts not any Bar in Action 
of Treſpaſs of the ſame Battery. Contra 43 All. 39. Hh 

But 2 Re- 5. Tf a Man recovers in an Appeal of Maihem, thts ſhall not be 


cover? ** for NP Bar in Treſpals for the Battery, 22 All. 82. by Thorpe. 


Aſſault and Battery, and Execution had, is a good Bar in Appeal of Maihem againſt the fame Perf 
= the ſame Matter; Per Ayliff J. Le. 19. cites Cobham's Caſe. 8 


& in Treſ= 6. Treſpaſs of Beaſts taken brought in B. R. it is a good Plea that the 
pals of « Plaintiff has Replevin pending of the ſame taking in C. B. to which the 


— > pw Plaintiſt has appeared, Judgment of the Writ ; Quod nota. Br. Tref- 


CB. tle pals, pl. 257. cites 40 All. 31. 
Defendant 
2 that the Plaintiff bas Replecin pending in B. R. of the ſame Taking ; and a good Plea per tot. Cur. Br. 
reſpaſs, pl. 171. cites 14 H. 7. 12, 13.- S P. Per Newton Ch. J. Br. Treſpaſs, pl. 152. cites 
22 H. 6.15. Same Caſes cited 5 Rep. 61 b. in Sparrie's Caſe. 
So of Brit f Detinue pending of the fame Beatts ; for theſe afhrm Property in the Plaintiff; Per New- 
ton Ch J. Br. Treſpaſs, pl. 152 cites 22 H. 6. 15. 


Contrary, to ſay that the Plaint#F has another Writ of Treſpaſs ae of the ſame Ting; Per Newt 
Ch. J. Note the Diverſity. Br. Treſpaſs, pl. 152. cites 22 e. 15. aking 


Br. Iſſues 7. Treſpaſs of a Horſe taken, The ee ſaid that he had a Leet in 
Joines, Pl. D. and F. N. was amere'd there for Purprefiure, by which he was 
15 amerc'd 79 10 s. ly which we diftrain'd the Horſe of F. N. for the Amerce- 
ment, and the [//ue was taken if tbe Horſe beleng*d to the Plaintiff at the 
Dime of the Taking, or to 0 N. Brooke makes a Quære of this Plead- 

ing at this Day, Br. Treſpaſs, pl. 59. cites 47 E. 3. 12. 

8. Treſpaſs by a Prior ꝙ Trees cut, and Franktenement broken, and Ser- 
wants beaten ; the Defendant pleaded Arbitrement, which by Proteſtation 
he is ready to pertorm, & pro placiro that the "Treſpaſs was in the Time 
of his Predecelſſor; ro which the Plaintiff taking the Arbitrement by Pro- 
teſtation ſaid tor Plea that the Treſpaſs was in bis own 'Time, Priſt, and 
the others e contra; and this Plea was pleaded to the Writ. Br. Trei- 
pats, pl 69. cites 2 H. 4. 4. 

9. Treipaſs in Bank of Goods carried away; the Defendant ſaid thi! 
the Plaintiff ſued Plaint of the ſame Treſpaſs in the County, and bad Deli- 
derance, and a good Plea ; for by this Action he is to recover the Value 
&c. which ought not to be where he has received the Goods. Br. Tiet- 

s, pl. 8a. cites 7 H. 4. 15. | | 

But it ino 10. In Treſpaſs the Defendant ſaid that he himſelf was /ciſed till by on 
Plea chat the I. diſſciſed, who infeoff d the Plaintiff upon whom the Defendant entered, 
— of which Entry the Plaintiff has brought his Action, and admitted cleat- 
1 by the ly for a good Bar, and all the Argument was upon the Replication ot 
Ri the Plaintiff. Br. Treſpaſs, pl. 17. cites 9 H. 6. 32. | 

3 And the fame Law in Afſe as it was faid for Law. And the Reaſon ſeems to be in- 
almuch as it amoants to the General Ir, and then be may give the Matter in Evidence. Br. Treſpas, 


. 24. cites 27 H. & 3 
pl. 24. cites 27 * 1. Treſps's 
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11. Treſpaſs againft F. N. who ſaid that at another Time the Plaintiff 
brought Treſpaſs of the ſame Goods againſt him and Z. N. [who] appeared, 
and the Plaintiff recovered againſt bim, which T. N. is in full Lite not 
named, judgment vt the Writ; And the beſt Opinion was, that it is a 
good Plea, without ſaying that be had Execution; tor Recovery without Exe- 
cution, it it was againſt this fame J. N. is @ good Bar in Treſpaſs. Br. 
Treſpaſs, pl. 20. cites 20 H. 6. 11. and 40 E. 3. 2. 39. 

12. Treſpaſs of Trees cut and carried away. The Detendant to the Trees 
pleaded Gift of the Plaintiff before the Treſpaſs, by which he took them 
&c. and to the Cutting Not guilty. Littleton ſaid Not guilty of the 
Cutting goes to all. Bur Priſot ſaid No, he ſhall have both; tor he 
may be tound guilty of the one, and acquitted of the other. And the 
ſame Law that Gift is a good Plea. 42 E. 3. 23. Br. Treſpaſs, pl. 27. 
cites 33 H. 6. 12. 

13. It is a good Plea in Treſpaſs, that the Plaintiff was ſeiſed, and 
l:aſed to him for Years, by which he entred and cut the Trees, and yet it is 
JW 2/te, bur Treſpaſs does not lie; Per Moyle Juſt. Br. Treſpaſs, pl. 
291. cires 5 E. 4. 64. 

14. Treipaſs. The Defendant pleaded Leaſe to him for Life made by the 
Plaintiff ; Per Wood, this is no Plea, no more than in Aſſiſe. But Brian 
and Vaviſor contra; tor the Leſſor has Colour by the Rever/ion to enter and 
ſee theWaſte, Br. Treſpaſs, pl. 280. cites 6 H. 7. 14. 

15. In Treſpaſs of breaking his Houſe, and carrying away zooo J. in Jo. 147. pl: 
Bazs, the Detendant pleaded that he and one A. were indicted by Procure- 8 
ment of the Plaintiff for the ſame Offence, and that A. was found guilty as 88 
Principal, and the Defendant as Acceſſary, and had his Clergy, judgment and the ſaid 


i Actio &c. Jones }. thought the Action would not lie, becauſe being Juſtices held 


tound Felony, the Party thall not be admitted now to make it Treſpaſs ; accordingly, 


but Doderidge and Whitlock J. e contra, becauſe an Indictment is at 3 


the King's Suit; but otherwiſe had it been by Appeal. Noy 82. Mark- cordingiy. 


ham v. Cobb. — hut all 

; the Books 
agree that Judgment was unanimonſly given for the Plaintiff upon the Defect of the Plea, by not 
dex ing that the Plaintiff gave Evidence; for otherwiſe he ſhall not have Reſtitution, and the alleg- 
ing his Procurement is not ſufficient. . 


16. 'Treſpaſs for Riding his Horſe ; the Defendant pleaded that poſtea, 2 Keb. 69. 
viz. ſuch a Day, the Plaintiff Exoneravit eum of the ſaid Treſpaſs. Upon pl. 44. 
Demurrer it was held no Plea, and Judgment tor the Plaintiff; and ir 1 —4 
ſeems ir cannot be a Plea in Treſpaſs in any Caſe, tho? it may in AL S. & that ic 
ſumpſit before Breach of the Promiſe. Sid. 293. pl. 12. Trin. 18 Car. is ill with- 


2. B. R. Weſtlake v. Perve. | out pleading 
a ſpecial 


Accord; and Judgment for the Plaintiff Niſi. 


17. Where a Diftreſs eſcapes, the Diſtrainer cannot bring Treſſ aſs, 12 Mod. 656, 
unleſs it be fbewn to be wholly ab/que DefeFu ſuo; (tor abſque aſſenſu oo 
ſuo is not ſufficient;) But if the Diſtreſs had died, the Action revives, Maße gc- 


becauſe it was by the Act of God. Adjudged by 3 J. Contra Gould ]. me prob 


1 Salk. 248. pl. 3. Paſch. 12 W. 3. B. R. Vaſper v. Eddowes. pag 664 Holt 


Ch. . ſaid, 
if he had ſheen that the Defendant had taken-it out of the Pound, it might be ſomewhar, or my that it 
eſcaped our of the Pound, and rum home to the Defendant, and that he came pon Freſl Purſuit to take it, 
and had been hinder'd by the Defendant. — Ld. Raym. Rep. 719 Hill. 13 W. z. S. C. adjudged accord- 
ingly And it ſcems by all the Books that the Pig was loſt, and that the Defendant never had it 
afterwards, ſo as if Judgment ſhould have been given againſt him, he would have been puniſh'd 
doubly, as was obſerved in the Reports, and which it is ſaid there, would have been very hard.] 


18, It was agreed that if a Difreſs is taken Damage feaſant, it is a 1 Salk. 248 
good Bar in Treſpaſs fo long as it is detain d. 12 Mod. 663. in Cafe of pl 7 
Vaſper v. Edwards. - 8 


. 


6Y (S. a) Treſpaſs. 
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Tender (M) (S. a) Treſpaſs. Bar. What ſhall be a good Bar of 


Tender (M) 


and (S) Treſpaſs. | Tender. | 


1. 12 an Action of Treſpaſs for a negligent Eſcape, as where 
Beaſts eſcape into my Land, it is a good Plea in Bar that he 
tender'd to me ſufficient Amends betore the Action brought. Tx. 9 Ja, 
Sir G. Walgrave's Caſe, by Popham and Williams. | 
3 Lev. 37. 2. Bur in an Action of Treſpaſs for a voluntary Treſpaſs, fs for 
Baſely v. putting in my Beaſts into his Land, or breaking his Hedges, it ts not 
clarkion, any Blea, that J tender d to him ſufficient Amends before the Action 
Treſpaſs of brought. . Tr. 3 Ta. B. R. Sir . Walgrave's Caſe, by Popham 
a Cloſe and Willtams. 15. 7 Ja. B. Hawton's Caſe, Per Cutiam. 


broken, and | 
Graſs ſpoil'd. The Defendant ſaid, that the Treſpaſs did not exceed 10s. and be tender d to him ſufficient 


Amends ; and was held no Plea, but a void Tender. Contrary in Avowry for Damage feaſant, elſewhere. 
Br. Treſpaſs, pl. 214. cites 21 H.? 30. 


(T. a) Pleadings. New Bar &c. In what Caſes the 
Detendant may plead a New Bar. 


1. IN Treſpaſs in D. the Defendant ſaid, that the Place is an Acre, and 

pleaded in Bar. And the Plainiiff ſaid, that it is 4 Acres otherwiſ: 
than in the Bar; and inaſmuch as he did nor anſwer to the Treſpaſs in 
this, Judgment &c. the Defendant may plead a new Bar to this. Br. Treſ- 


paſs, pl. 359. cites 21 E. 4. 75, 76. 


2. And in Afjiſe of Rent, the Tenant pleads Hors de ſon Fee. The Plain- 
tiff makes Title to the Rent, the Tenant may plead in Bar of this Title; 
= Vavifor. And all the Juſtices ſaid, that it is clear that he ſhall 

ave a new Bar in thoſe Caſes. Br. Treſpaſs, pl. 359. cires 21 E. 4 


* 


75, 76 | 
3. And where the Defendant Jufifed by Licence to enter into his Houſe, 


and the Plaintiff ſaid, that the Defendant enter'd the ſams Day, and came 
back, and after the ſame Day enter d and broke his Door and Windows, 
which Treſpaſs the Action is brought. And to this the Defendant pleaded 
Net Guilty. Bur per Cong ]. in ſuch Caſe the Defendant ſhall nor be 
compelFd to plead Nor Guilty, but may make Bar or juſtify"; for now it 


is as if it had been compriſed in the Count. But per Brian Ch. J. he 
ſhall plead Not Guilty. Br. Treſpaſs, pl. 359. cites 21 E. 4 


15, 16. 
4 And where the Matter in the Declaration, and in the Replication, is 


one and the ſame Nature, the Defendant ſhall take the General Traverſe; and 
of killing of Diſtreſs, he ſhall ſay that he did not kill; Per Choke. Br. 


Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. 


(U. a) Pleading 


— 
— 
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(U. a) Pleadings by Que Eſtate. Good or not. 


1. IN Treſpaſs the Defendant juftified the Taking as Diſtreſs in the Hun- 
dred by Default of the Plaintiff, who was Decener, becauſe he and all 
his Predeceſſors, and all thoſe Que Eſtate he has, have been ſeiſed of the 
Hundred &c. Time out of Mind. And per Hill, clearly he cannot pre- 
ſcribe by Que Eſtate without "ap Deed thereof ; and Hull accordingly, 
in Action upon the Caſe, 1 H. 4. 7. Br. Que Eſtate, pl. 9. cites 11 H. 
1 | 
by 1 In Treſpaſs the Defendant made Title by Aſſignment of Dower to E. F. 
One Eftate the ſaid E. has, which E. is yet in full Life. And fo it ſeems 
that he who conveys by*Que Eſtate ot him who has but a particular 
Eſtate, ought to aver the Lite of the particular Tail, by which &c. 
Br. * Eſtate, pl. 46. cites 10 H. 6. 1. 

3. In Treſpaſs upon the Statute 5 R. 2. the Defendant ſaid, that W. was 
ſeiſed in Fee, and infeaff d NM. in Fee, Que Eſtate be has, and gave Colour 
Kc. and a good Bar by Que Eftate, without ſhewing How he has his Eſtate, 
and this in this Action, and the like in Precipe quod reddar. Br. Que 
Eitate, pl. 32. cites 4 E. 4. 15 

4 In 


Treſpaſs ot ſpoiling his Graſs, and breaking his Cloſe, Catt. ſaid Br. Traverſe, 
the Place where &C. is 120 Acres of Land &c. and his Father brought Aſ- Per &c. 
iſe of Common, and recover d againſt F. then Tertenant, by which he uſed the 8% © 


Common at the Time of the Treſpaſs &c. Que Eſtate in the Land the Plain- 
tiff had at the Time of the Treſpaſs. Fenney ſaid, that N. was ſeiſed, 
and infeoff d us, by which we were ſeiſed till the Treſpaſs, abſgue hoc, that 
he has the Eftate of F. againſt whom the Recovery was. And the others 
e contra; and a good Iſſue, per Littleton; for now the Plaintiff claim- 
ing by J. ſhall be eſtopp'd as J. himſelf thould be. Br. Que Eſtate, pl. 
35. cites 12 E. 4. 5. | | | 
5. In Treſpaſs the Defendant ſaid, that F. N. was ſeiſed in Fee, Que 
Eſtate he has, and gave Colour; and by the Opinion of the Court a good 
| Plea. Brooke ſays _ mirum ? for he ought to ſay, that A. was ſeiſed 
Kc. and infeoff d F. NM. in Fee, Que Eſtate be has, or the like. But the 
Plaintiff demurr'd as above, and the Defendant durſt not ſtand to his 


Plea, but pleaded another Plea ; and the ſame Term a Que Eſtate was 


traverſed, and Iſſue join'd upon it; quod nota. Br, Que Eſtate, pl. 43. 
cites 9 H. J. 14. 

6. In 25 10 pf 
One Eftate C. has, who infeoff*d the Defendant; for the Que Eſtate ſhall 
be allow'd in the Defendant, and not in any who is in the meſne Conveyance ; 
quod nota, Br. Que Eſtate, pl. 49. cites 1 E. 6. . 


7 


(U. a. 2) Pleadings. Regreſs. - In what Caſes a Regreſs 
5 muſt be herum. | 


I. HERE is a Diver/ty where the Defendant pleads his Franktene- 
ment, and where he ſays, that F. S. was faked in Fee, and in- 


5 it is no Plea, that A. was ſeiſed in Fee, and infeoff*d B. 


teoff*d him, and gives Colour to the Plaintiff by J. S- There it is of 
| Wo - 


&c. pl. 


5.4.4 Treſpaſs. 
Plea for the Plaintiff, that be was ſeiſed till by the Defendant difſeiſed, ab. 
ſque 1 that J. F. infeoff d the Defendant without — 3 tor 
there is a Diverlity where the Defendant makes Title to himſelf in his 
Bar, which is traverſed by the Plaintiff, and when not; Per Aſcough. 
Br. Treipaſs, pl. 12). cites 19 H. 6. 23. 

2 2. Where the Defendant in his Bar gives to the Plaintiff a Title, and de- 

e Defen- 


reer ftroys it, it is ſufficient for the Plaintiff ro maintain the fame Title w ith- 
Bar by Dig out Regreſs; Per Aſcough. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


cent as Heir, 


and the Plaintiff claims as Heir wvhere be is a Baſtard &c. there it is ſufficient for the PlaintiF to fay, that 


* is Mulier, and not Baſtard, without ſuecring Regreſs ; Per Aſcough. Br. Treſpaſs, pl. 127. cites 19 
. 6. 23. 


— 


As where 


As in Treſ- z. And it is ſufficient to deſtroy the Title of the Defendant without 
bes, on more ; and when the Title 2 the Plaintiff may ſtand with the Bar, there it 
15 * 75 N is ſufficient for the Plaintiff, without ſhewing Regrels, to traverſe the J- 


was jeiſed in tle of the Defendant ; Per Newton. Br. Treſpals, pl. 127. cites 19 H. 
Fee, and in- 6, 23. 
feof "d bim, | 
and gives Colour to the Plaintiff by J N. by which he enter'd, and the Defendant re-enter'd, and did 
the Treſpaſs &c. Now it may be that he enter'd, and yet no Diſſeiſin to the Plaintiff ; for it may be 
that both were upon the Land together, and then this is no Ouſter nor Diſſeiſin to the Plaintiff; and 


there it is ſufficient to ſay that the Defendant bad not nothing of tbe Feoffment of the Stranger; Per Newton. 
Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


, 


4. In Treſpaſs, it the Defendant pleads, that it is his Franktenement, 
the Plaintiff may ſay that he was ſeiſed, and diſſeiſed by the Defendan, 
without alleging Regreſs in the Land, Houſe, or Cloſe. Contrary of Trees 
cut &c. there Regreſs ſhall be alleged, which is traverſable ; Per Priſot. 

| Br. Treſpats, pl. 417. cites 37H. 6. 35. 
Br. Treſ- 5. After Diſſeiſin or tortious Ouſter the Party cannot have Treſpaſs be- 
paſs, 2 fore that he makes Regreſs, and there in Treſpaſs of the Treſpaſs Meſne the 
S P. Br E. Regreſs is traverſable. Br. Treſpaſs, pl. 322. cites 11 E. 4. 3. 
ſtates, pl. 46. 3 ; 
cites 22 E. 4. 38. 


If a Man 6. Treſpaſs does not lie #gainff Diſſeiſor before Regreſs. Br. Eitates, 
. pl. 46. cites 22 E. 4. 38. per Hut, 2 | | 
A reſpaſs for the Meſne Profits, tho do not re-enter, but in Pleading I owght to allege Re- - but this 


not be rraverſed, quod nota per Pi and none denied it. Br. Traverſe per &c. pl. 141. cites 
9 E 4358. at the End there. OLEMY 28 ge 


Fo where the ». Second Deliverance ; where a Man Jeaſes for Tears upon Condition 
Leaſe is de- and after the Condition is broken, the Leſſor ſhall not have Action of Treſpaſs 


Teeſpac before that he has enter d again; per Brudnell. Br. Treſpaſs, pl. 169. 

does not lie cites 14 H. 8. 23. 

without Re- | : 

entry, and this of Land and Things local, but contrary of Things tranſitory; for there a Man ſhall be in 
without Entry or Sciſure ; per Brudnell. Br. Treſpaſs, pl. 169. cites 14 H. S. 23. 


Ga. 3) Pha 


_ 


_ Treſpaſs. 


(Ua. 3) Pha in Abatement. Il hat is a good Plea in 
| Abatement. 


I, Reſpaſs in C. near S. it is no Plea that C. is a Hamlet of F. And 
ſo ſee that Action of Treſpaſs may be brought in a Hamlet. Br. 
Treſpaſs, pl. 371. cites 29 Aſſ. 33. _— 

2. Treſpaſs of Cattle taken in C. Vi & Armis, the Defendant ſaid that 
the Plaintiff himſelf had brought Replevin of the ſame taking in N. which is 
a Hamlet of C. return d at this 5 rit he has gounted, and 
by this Writ he does not ſuppoſe the takihg to be Vi e Armis ; Judgment of 
this Writ Vi & Armis ; and a good Plea, by which the Plaintitf averr'd 
that _ was ſued ot another taking. Br. Treſpaſs, pl. 115. 
cites 38 E. 3. 35. * | Wo 

3. Treſpaſs againſt three, the one ſaid that the two were dead before the 
Writ purchaſed ; 5 of the Writ; Et non Allocatur, but againſt 
the rwo; And fo fee that the Death of ſome ſhall not abate the Writ 


againſt all, bur Mirum, as here before the Writ purchaſed ; for then 


it is talſe &c. Bur Death pending the Writ, ſhall not abate all the Writ. 
And after the other ſaid that the two bought the Wood of the Plaintiff to 
the Uſe of the King; and this Defendant came to meaſure the Wood &c. 
And Iſſue tender'd upon the Bargain. Br. Treſpaſs, pl. 60. cites 47 E. 
3. 18. ; | 
4 In Treſpaſs, the Defendant ſaid that before the Treſpaſs the Plaintiff 
l:afed to F. N. which Term yet continues; Ju 2 This is no Plea, per 
Caund. without Privity of the Leſſee. Br. Treſpaſs, pl. 62. cites 47 Ez. 19. 
5. Treſpaſs of Catile taken generally, Paſton 
Writ, for the Plaintiff himſelf is poſſeſs'd of the Cattle, by which he ought 
to have had Writ Quod cepit & Derinuir per tantum tempus per quod 
proficuum &c. amiſit. To this Bab. bid him to Anſwer, quod nota. Br. 
Treſpaſs, pl. 221. cites 1 H. 6. J. And cites M. 11 H. 4. the like 
Matter in T 
at any Miſchief; for he may give it in Evidence to diminiſh the Damages; 
Quad nota. Br. Treſpaſs, pl. 221: a | | 
6. Treſpaſs. in C. It is no Plea to the Writ that the Place where Et is in 
K. and nat in C. Br. Treſpaſs, pl. 176. cites 4 H. 6. 13. 3 
7. Treſpaſs in D. It is no Plea to the Writ at there are two D's, and 


none without Addition ; tor it ſuffices if he be Guilty in one. Br. Treſ- Pp ol 
paſs, pl. 14. cites 9 H. 6. 5. Bu per Babb. by 9 H. 6. 29. Nu tiel ſendant ſaid \, 
/ill as D. &c. Judgment of the Writ is a good Plea, and 6 H. », 3. that there are 
is accordingly Ibid. RE * 7 1 


N Judgment of the . 


reſpaſs ; and ſaid there that the Defendant in this Caſe is nut 


r and D. net ber, and none <vithout Addition, abſque hoc that there is any Vill, Hamlet, or Lieu Conus 
out of Vill or Hamlet call'd D. only in the ſame County. And a good Plea for the Viſne by the Res 


porter. Br. Treſpaſs, pl. 299 cites 2 E. 4 10. 
S. P. Br. Treſpaſs, pl. 19. Cites 9 H. 6. 62. 


8. In Treſpaſs, it is #0 Pleat hat the Vill is in Another County ; but ſhall 


oy that Nul tiel Vill in This County; nota. Br. Treſpaſs, pl. 19. cites 
9 H. 6. 62. N %% ; 

9. Itis no Plea in Treſpaſs, that the Treſpaſs was done by the Defendant 
and another, uo ig alive, nct named &c. Br. Treſpaſs, pl. 20. cites 20 
H. 6. 11 & 40 E. 2). 39. - | 


10. Treſpaſs of entring into his Houſe and breaking his Cloſe 3. Dan- - 
by faid, the Houſe and the Cloſe are all one and the ſame Place, and not di- 


verle, Judgment of the Writ; but per Aſcough and Porting. then you 
may plead Not guilty to the one, and juſtify tothe other; and therefore it 
was awarded no plea to the Writ. oy yet in Præcipe quod reddat it is 

6 e a 
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a good Plea ; note the Diverſity. Br. Treſpaſs, pl. 151. eites 22 H. 
6. 7. 8 
1. Treſpaſs De clauſo fracto by B. and C. the Defendant ſaid that th; 
- Place is 20 Acres, of which D. and the Plaintiff are poſſeſſed in Common, 
and ſhere*d bite, Judgment Si Actio; and againff C. be ſaid Net guilty. 
| The Court held that he could nor guftify againſt the une, bur that this 5 
a Juſtification againſt both, and he cannot be Guilty againſt the one but a- 
gain both, for it its a Foint-Ation ; bur per Moyle he may plend to the 
HWru againſt the one who has net hing in the Soil, as to ſay that the Soil is to 
the ont only, and juftify ab/que hoc that the other on the Day of the Writ pur. 
rhafed had any Thins in the Soil, As in Replevin by two, he may fay 
that the Property is in the one abſque hoc, that the other has any Thing; 
udgment ot the Writ ; quære foryatter hg pleaded Not guilty again 
th. Br. Freſpuſs, pl. 300. cites 4 E 4. 22. a 
12. Treſpaſs of breaking his Cloſe u O. and H. Young demanded 
Judgment of rhe Writ, for H. is « Hamlet of O. and was &c. And per 
rot. Cur. it is no Plea in Treſpaſs, Contra in Precipe quod reddar, and 
yer the Miſchief of the Viſne was mention'd, & non Allocatur, bur the 
| Detendant awarded to Anfwer. Br. Brief, pl. 363. cites 7 E. 4. 18. 
| 13. Freſpaſs was brought by the Baron and Feme of Battery of them. The 
; « Detendant pleaded Nor guilty, and the Damages tax ꝗ for the Baron 10 l. 
| and for the Feme 40 5. And becauſe the Feme cannot join with her Baron 
| tor Battery ot the Baron; therefore for this Part the Writ was abated ; 
and tor the Battery ot the Feme they recovered, tor of this they may 
join in Action. Br. Treſpaſs, pl. 190. cites 9 E. 4. 1. 
| 14 Treſpaſs of Trees cut, and Land depaſtured in K. Norton faid” 
- there is #o /uch Fill as K. without Addition in the fame County, Pritt; 
and the Plainritf was compell d ro anfwer to it by Reafon of the Viſne ; 
Quod nora. Br. Treſpaſs, pl. 94. cites 11 E 4. JJ. 
15. Treſpaſs by Baron and Feme of Cloſe broken and Graſs fpoil'd, 
the Defendant ſaid that A. was ſeiſed in Fee, and had Iſſite the Feme of the 
Plainiff end the Feme of the Defendant, and died, and the Daughters en- 
ter d, and the one married the Plaintiff and the other the Defendant, 
and fo the Defendant and bis Feme held in Common with the Plaimiff's ; 
Judgment it Actio; quod nora, by which the other made ſole Title. 


— — 


— — 


%. 


. Treſpaſs, pl. 163. cĩtes 15 E. 4. 2. 
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h Pleadings. Where there is a New A/igmment. 


1. F Reſpaſs of a Cloſe broken, and Graſs ſpoifd in D. Chaunt. faid the 
Place is a Carve of Land call'd A. in which the Defendant and 

thoſe One Eftate be has have held in Canmos with the Plaintiff and thiſe 
Dae Eftate be has Time out of Mind, and held in Common the Day of it 
Writ purc baſcd, by which he entered &c. and a good Plea per tot. Cur. 
by which the Plainciff affign'd the Treſpaſs in this Land and another, 
and that of this Land he was ſole ſeiſed, abſque hoc that rhe Defendant 
held in Common, OE ney. „ 
reft, Not guilty. Br. T 122. cites 8 H. 6. 16. 5 
2. In Tr 1 in one Acre of Land in D. the Defendant pleaded" the 
Leaſe of the Plaimiff of the ſame Acre, by which he did the Treſpaſs &c. 
To which the Plantiff ſaid that be was ſeiſed of # Acresz. and made a Led. 
the ather Acre. And the beſt Opinion was, that ãt ig no Plea, bur fu 
„ which the Treſpaſs was done &. But 


per Paſton, He way ſay that be leaſed aus Acre, the Defendant enter 


— 


S 


Treſpaſs. 
and did the Treſpaſs in the one and the other, abſque hoc that he leaſed the 
Acre in which be ſuppoſes the Treſpaſs. Br. Traverſe per &c. pl. 15. cites 

H.6. 6 
; 3. Trejpaſs for Breaking his Cloſe, and Digging and Spoiling his 
Land with Carts and Plows. Defendant ſaid the Place where &c. is 3 
Acres, and that he and all thoſe whoſe Eſtate he has in ſuch a Honſe, have 
bad a Way there Time out of Mind to 12 Acres &c. with Carts and 
Plows to carry and re-carry, and that he at the Time of the Treſpaſs 
Cc. came with his Carts'and Plows &c. Plaintiff replied, that be/ides 
the ſaid Way the Defendant had broke bis Cloſe in another Place, and that 
Detendant anſwered nothing to that; whereupon Defendant juftified in 
this Flace alſo for another I ay, as above &c. Per Moyle and Priſot, this 
is good ; for as well as the Plaintiff may aſſign the Treſpaſs in a new 
Place, and the Deteridant ſhall have a new Anſwer, fo where. he n, Movi 
it in another Place in the ſame Land, as here the * Defendam cannot 70% e 
for both taget her; tor a Man may have two Ways in one and the ſame Defendant 
Land, and Common in the ſame Land and Eitovers, and Digging of is at large to 


Turves, or of Clay, amt he cannot allege all thoſe at the Commencement, my ut 
but one only 5 but if he bas Way thro' all the Land, there it ought to be al- Bi —_ 


leg accordingly at the Cimmencement, Cuntrary where he has a Way in the he has done 
ene End only, and anather Intereft in another Parcel, there he may be a here. 37 
Treſpattior in another Parcel of the ſame Land; quod Cur. conceſſit. = * 
And per Priſot, the Plaintiff in his new Aſſignment ought to allege in hat? ” 
cher Part of the ſame Land the Defendant has done the 7. raſhes; and the 
Defendant in bis Fuſtification ſhall ſhew in what Place of the Land, viz. in 
the Eaft End or N End c. and the Plaintiff in his new Aſſignment ſhall 
ſhew bow that the Defendani did the Treſpaſs in the South Part or North Part 
Ale ſante Land, ſo that a Diſtinction may appear between them; and 
by him, where the Plaintiff affigns the Treſpaſs in other Land, the Plain- 
till ought ta give it a Name, = if he affogns it in the ſame Land where the 
Dejeadaut has juſtifies, be ought to give ſuch 2 Netice that the Differ- 
ence may” be percerveds by which the Plaintiff amended his. Replication 
according to the Opinion of Priſot; Quod nota bene. Br. Treſpaſs, pl. 
203. Cites 37 H. 6. 36. | | | 

4. Treſpaſs Ubi ingreſſus non datur per Legem ; the Plaintiff after Bar 8. P. Per 
pleaded by the Detendant hall not affign the Treſpaſs in a new Place, be- Cur. Br. 
cauſe the Writ comprehends Certainty, viz. guad ingreſſus eſt in 4 Acres of 2 * 
Land aud 8 Acres of M:adow &c. Br. Treſpaſs, pl. 224. eites 38 H. 6. J. H. Pra 


' CLE REN! , | Contra in ge- 
neral I ri of Treſpaſs; for there is no ſuch Certainty in the Writ ; Per Moyle and Choke. Bat per 
Priſot, it is no good Plea in Treſpaſs upon the 8 H. 6. and therefore ir ſeems the like in this Action, and 
after the Averment was received, and the Plaintiff maintained his Writ, Br. Treſpaſs, pl. 224. cites 
38 H. 6.8. P. Per tot Cur. Br. Treſpaſs, pl. 284 cites 9 H. 75.6, 25 | | 


5. Treſpaſs of a Cloſe broken, and 20 Stacks of Corn taken and carried 
away; the Defendant Jaid that the Place is 5 Acres called White Acre, and 
juſtified there for Damage feaſant. The Plaintiff ſaid that the Place is 3 
Acres called C. whereof he was ſeiſed in Fee, and there was poſſeſs d of the 
Stacks till the Defendant took them &c. And no Pla, by which he ſaid as 
above, abſque hoc that they were. Damage feaſant at the Time &c. in the 5 
Acres called N. prout &c. Br. Traverſe per &c. pl. 193. cites 5 E. 

5 ; Us Treſpaſs, where the Plaintiff in his Count gives the Place, where Br. Deputy, 
the Treſpaſs is ſuppoled; a Name, there the Plaintiff ſhall nor atfign che pl. 11. cites 
Treſpaſs in a new Place; Per Choke, which none denied. Br. Treſ- 8 er 
paſs, PS cites 9 E. 4. 24. 5 1 ; 

7. Treſpaſs of Breaking bis Clofe, and Subverting his Soil with his Cart, 
and ſbew'd how much of the Land gas, ſubverted, as he ought, as if Is ſaid, 

\iz. two Acres of Land. The Defendant ſaig that the Place where Sc. 


e 2 ; IT WT 
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| 
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is 2 Acres 1 called E. and pleaded in Bar. Per Townſend, Where 
the Treſpaſs is alleged in Certainty, as here, the Defendant thall not 
give the Place a Name, no more than in Treſpaſs upon $5 Rich. 2. or u 
on 8 H. 6. And the whole Court held contrary to him, that in zhis 4:. 
tion he may plead, as above, and give Name, notwithſtanding the Certainty 
u the Crunt; tor it may ſtand with his Count, and it was not denied but 
that he ſhall do ſo in Action upon $5 R. 2. or 8 H. 6. Br. Treſpaſs, pl. 
350. cites 21 E. 4. 18. 
dice 8. Treſpaſs of Breaking his Cloſe, and Subverting his Soil, Mz. 30 
Divzerjity Acres, The Def endant pieaded Feoff ment of the Manor of HD. of Which t be 
2 72 Place & c. at the Time ol the Treſpaſs was Parcel, and gave Colvar to the 
Treſpaſs Plaintiſf; and the Puh ſaid that the Place where is a Rod of Land 
ccunts in 30 called S. other than the Defendant has anſwered to; and becaule the De- 
rel, avd fendant had nor anſwet'd to it, he prayed his Damages; To which the 
the * Defendant pleaded Not Gage and found for the Plaintiff to the Damage 
n pinion of the Court was clear, that he ſhall not 


Bar thaa Kc. And there the Was C | | 
this is Par- make another Aſſignment when he has ſhew'd it in his Count, viz. 30 Acres; 
celof a Ma- to which the Defendant has anſwered that this is Parcel ot the Manor &c. 


er; an 2 >. a x : p p to . 
1 For the Certainty appears ; and there 1s no Diver/ity when the Certainty ap- 


Defendant Pears in. the Count, and toben in the Replication. Br. Treſpaſs, pl. 284. 
ſays that the cites 9 H. 7:0: 

Place 74 20 | a 

Adoves, and that the Plaintiff leaſed to bim &c. for there the Plaintiff may aten the Treſpaſs in a nen 
Place, Br. Treſpaſs, pl. 2S4. cies 9 H. 7. 6. 


Fut where 9. In "Treſpaſs, the Defendant juſtified in a Place called Black-acre ; the 

the Plairrg Plr:ntiff affign'd the Treſpaſs in White- Acre ; the Defendant [aid that the 

ane „ Laces are all * one and the ſame Place. And per Cur, He ſhall not have it 
r #; — 94 iO. 


eber Place, for a Plea, but may plead rhe fame Juſtification ro it. And per Brud- 
the D:/es- nell, Pollard, and Brook, in this Caſe the Defendant may plead Not guilty 
eart may 70 this new Affigement; tor the Plaintiff by this has confeſs'd that be claims 


7115 T * notwing in the Place where the Deſeadant juſtified, and ſo he ſhall be trick d 
alt). Br. upon the Evidence; Quod nota. Br. Treſpaſs, pl. 168. cires 14 H. 8. 
Treſpaſs, pl. 4. & 24. : 

168. cites 

14 H. S. 4. and 24. 

But upon ſuch an Aſſigument the Defendant cannot juſtiſy in anther Fall, abſque boc that be is guilty in 
tbe Place ſuppoſed by the Plaintift; for this a % Not guilty there. Br. Treſpaſs, pl. 168. cires 14 
H. 8. 24. — 

Hence # follxvs, that if #be 8 counts the Place certain at the Commencement, the Defendant ſvall 
not hace this Pleading as above. Br. Tretpals, pl. 168. cites 14 H.S. 24. 

S. P. And upon a Demurrer it was adjudged without Argument to be no Plea; for it is repugnant 
to ſay, they are beth exe, ten the Pl airt:ff by bis Replication bas affirm'd u Record that it is another; for 
when he lays Altus it cannot be Idem; and ſo are 14 Hf. 8. 4. 27 H. 8. 7. And Walmſly aid it was ſo 
adjudged 28 Eliz. wheretore it was adjudged for the Plaintifl. Cro E 355. pl. 13. Mich. 36 &. 
Eliz. in C B. Freeſton v. Stand ford & ai” Poph. 199. pl-5. Mich. 38 & 39 Eliz. S. C. by Name 
of Fruner's Caf, ſays 1: was adjudged for the Plaintiff, becauſe that in ſuch a Caſe upon a ſpecial 
Aſtgnment, it ſhall be taken mcerly another than that in which the Defendant juſtifies, inaſmuch as 
the Plaintiff in ſuch a Caſe cannot maint ia it upon his Evidence given, it the Defendant had pleaded 
Not guilty to this new . that the Treſpa's was done in the Place in which the Deſendaat 
juſtifics, altho' it be known dy the one and the other Name, and that the Plaintiff hath good Title to it, 
— by his ſpecial Aihgnmeor, ſaying it is another than that in which the Defendant juſtifies, he 
ſhall never after ſav that it is the fame in this Plea ; for it is quite contrary to his ſpecial Aſligument. 
And upon this a Writ of Error was brought in the King's Bench, and the Judgment was there affirm'd 
this Term for the ſame Reaſon ; Quod nota.— Cro. E. 492: pl. 10. S. C. by the Name of Freſton v. 
Crouch accordingly, by Popham, Clench, and Fenner ; and becauſe the Plaintiff is eſtopp d to give 
Evidence in that which the Defendant hath plead: d, rhe Defendant ſhould have pleaded in Bar to the 
Plage newly afhgn'd, or have pleaded Not guilty, according to 14 H. S. 4. and 27 H. $. 7. But Gawdy 
e contra, who held the Law to be with 21 H. 6. 21. For it is not reaſonable, that if they are all one 
Place, but he may plead it, and nut to Rand upon an Eftoppel, and put it upon Evidence roa Jury ; but 
becauſe the other Juſtices were of 2 contrary Opinion, he aſſented that Judgment be affirm'd —— Mo. 
460. pl. 641. S. C. by the Name of Gouch v. Freeitone, that where the Plaintiff makes a new As- 
2 the Defendant ouglit to plead Nor guilty, and cannot aver that the Place where &c. is one 
and the fame. , * N bn 
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Treſpals. 
10. Treſpaſs. The Defendant juſtified in a Place called A. which is 
his Franktenement ; the Plaintiff affign'd a new Treſpaſs in B. which is 
other Place than A. and becauſe the Defendant did not anſwer to the Treſpaſs 
in B. &c. The Defendant ſaid that A. and B. are one and the ſame Place, 
and nor diverſe. And per Cur. This is no Plea ; for by the new Aſign- 
ment of the Treſpaſs the firſt Bar is waived, and the Defendant may plead 
Net guilty to the Treſpaſs in B. and if the Plaintiff gives Evidence in A. 
the Defendant, may eſtop him by the firſt Matter in the Refuſal of A. 
Quod nota, and then the Detendant pleaded other Matter; and in Aſſiſe 
it the Detendanr pleads Hors de fon Fee, and the Plaintiff makes Title, 
the firſt Bar is waived, Br. Treſpaſs, pl. 3. cites 27 H. 8.9, * 

11. In Treſpaſs for breaking his Cloſe, the Detendant ſays the Placo 
where is 6 Acres in D. which gre his Freehold, the Plaintitf replied His 
Franktenement, and not the Franktenement of the Defendant. If the Plain- 
tiff has 6 Acres there, and the Defendant has other 6 Acres, the Defendant 
cannot give in Evidence that he did the Treſpaſs in his own 6 Acres, but 
his Plea ſball be intended to relate to theſe 6 Acres of the Plaintiff, becauſe 
till Defendant gives a Name to the Place where the Treſpaſs was done, 
the Plaintiff need not make any new Aſſignment, ſince the Detendant hath 
not varied the Meaning of the Plaintitt, as by ſaying that the Place where 
&c. is 6 Acres call'd Greenmead &c. D. 23. b. pl. 147. Mich. 28 H. 
8. Anon, | | 

12. It the Plaintiff in 'Treſpaſs makes a new Aſſignment, and gives a ſpe- 
cial Name to the Place, and allo affigns Boundaries on every Part of the 
Place, viz. Eatt, Weſt, North, and South, and names the Boundaries, it 
was held by ſeveral that he ought to prove thoſe to be true, as well as the 
Name ot che Place, becauſe every Word, which is put in the new Aſſign- 
ment to make the Place plain and cerrain to the Jury before the Words 
Alias quam in Barra, is effectual, and the Buttals are Parcel of the new 
Aifignment ; bur quere, becauſe the Opinions are diitering. D. 161. b. 
pl. 46. Trin. 4 & 5 P. & M. Saunders v. Lord Burgh. | 
13. In Treſpaſs Quare Clauſum fregit &c. the new Afignment was And. 31. pl. 
(viz.) in one Acre of Land or Meadow tying in a Field in S. aforeſaid call d A 0 
Northfield Sc The Defendant, as to the Treſpaſs de novo Aſfignat” in præd p. Payer, 
Acra terre, pleaded Not Guilty, But the Jury was diſcharg'd, by the cites this 
Opinion ot the Court, tor the Uncertainty in the new Aſſignment, it ** Caſe, and 
of Land. or Meadow, and there being no Buttals or Name to the Acre; an N 7 a on 
alſo the Anſwer was to the Acre of Land only. And the Plaintiff might for 7h f, 
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W for this Ut 
have 2 Acres, one Land and the other Meadow. D. 264. pl. 39. Trin. — 
9 Eliz. Anon. ; And adds, 

ſo Nota; that 


this new Aſſienment is as Parcel of the Declaration; otherwiſe could not be that the Writ abate it, 
bur rather ought to be a Repleader, and ſo to commence at the new Aſſignment, which was not done 
for the Reaſon aforeſaid. ——Bendl. 177. pl. 222. S. C. that the Pleading was adjudg'd void of both 
Parts. 8 1 0 


14 Treſpaſs of breaking his Cloſe and Houſe. The Defendant in his 4 Le. 1. pl. 
Plea put the Plaintiff to a new — (viz.) an Houſe call d a Stable, $6.3 3% x5 
a Barn, and ano her Houſe call d a Cart-Houſe, and Granary, Per Gawdy mo the 
J. the ſame is good enough; that rhe Word Domus in the Declaration very ſame 
is nomen Collectivum, and contains every Thing mention'd in the new Words. 
Aſſignment, and ſo was the Opinion ot the whole Court. 2 Le. 184. pl. 

230. Mich. 32 Eliz. B. R. Hore v. Wridleſworth. ' AY | 
15. When in Treſpaſs the Defendant pleads in Bar, and the Plaintiff The Decla- 
makes a new Aſſignment, it is reaſonable that the Detendant may anſwer 9 Rag 
to this new afſign'd Wrong; tor by 2 H. 8. after @ new Affugyment the Or in Date. 
% Bar is waivrd, and out of the k, and the Defendant ſball ea to The Defen- 
the new Aſfignment as if he had 25 8 before; Per Ga wd V Re AP the Tal lg 


4 * 


- 


— a 8 —— — — „% 
666% Treſpaſs. : 


fn Bl... Acre, Which the other Juſtices agreed. Goldsb. 191. pl. 128. Hill. 43 Eliz. 
and that it in Caſe of Bodyam v. Smith. | . 


was his | ' 
Veel old, for Damage feaſant. The Plaintiff made a new 4 rent, that the Place where the Taking 
was, cat Hb. Acre in Dale; and the Defendant juſtified for Herior Service. Goldsb. 191. Bodyam y. 
Smith. The Court were all clear of Opinion, that the Defendant might vary in his Juſtification 
upon the new Afhgnment, and ſo a Judgment in C B. was revers'd, and this upon Conference with 
the Juſtices of C. B. and great Deliberation. Mo. 540. pl. 713. Mich. 35 & 36 Eliz, Odiham v. Smith. 
And. 298. pl. 506. S. C. but 8. P. does not appear. Cro. E. 589. 590. pl. 27. Mich. 39 & 
20 Eliz. B. R. the 8 C. And the Court held the Pleading well _—_ ; for oy the new Aſſignment 
the Bar is out of Doors, as iFit never bad been pleaded; and cited 27 H. 8.7. And it may be that he 
took the Ox in Bl. Acre, being his own Land, tor Damage feaſant, and another in Wh. Acre, as for 
the Heriot, and ſo they may well ſtand together; and if the Caſe be fo, he could not have N it 


otherwiſe. And judgment in C. B. was revers d. —Goldsb, 191. pl. 128. Bodyam v. Smith, S. C. ac. 
cordingly. 8 


S. C. cited 16. Treſpaſs of taking his Beaſts at K. and chafing them &c. The 
by North Defendant juffifies in ſuch a Cloſe for Damage feaſant. The Plaintiff re- 
2 * * plies, that the Place where was another Clifſe &c. Whereupon the Deſen- 
has formerly dant demurr'd, pretending that the Plaintiff never made any new Af. 
deen doubt: ſignment, but where the Writ is Quare Clauſum fregit. Bur the Court 
ed whether held the contrary, wherefore it was adjudg'd tor the Plaintiff. Cro. J. 


a new Al- 141. pl. 18. Mich. 4 Jac. B. R. Bart v. Bradley, 


fignment 
mig ht be in 
a Tref] vals for taking Goods, till it was reſolved in this Caſe that it may, but that ir is generally uſcs in 
Treſpaſs Quare clauſum tregir. Freem. Rep. 238. pl. 250. Mich. 1677. Cockley v. Pagrave. 


17. In an Action of "Treſpaſs, and a new Aſſignment made &c. the 
Iſſue is found for the Plaintiff, and the Writ of Enquiry of Damages was 
General, without any Mention of the new A/jiznmenut. And yer *twas ruled 
by the Court, that Judgment ſhall be enter d for the Plaintiff, altho' that 
the Clerks ſay in ordinary Courſe it is otherwiſe; and with that Judg- 
ment agreed the Caſe ot Pullen and Eaton, H. 43 Eliz. B. R. Rot. 
941. tor the new Athgnmenr is not the Declaration of the Certainty of 
Accompt. Noy 26. Sendall v. Sendall. k 

18. In Treſpaſs tor taking and carrying away 100 Loads of Turf at J. 
the Defendant pleaded, that the Locus in quo &c. (whereas there was no 
Place alleg d) was 2 Acres call a Bl. Atre in L. which was his Freehold. 
The Plainriit replied, that the Locus in quo &c. was a Piece containing 20 
Acres in L. alas quam &c. The Defendant rejoin'd, that quoad aliquan: 
Tranſzreſfionem in prediftis 20 Acres, Net Guilty. After Verdict for the 
Plaintiti it was moved, that this was zo I//ze, becauſe there were neither 
20 Acres, or any Place certain in the Declaration. Bur adjudg'd for 
the Plainrift; tor tho' it was not in the Declaration, yet it was no De- 
parture, becauſe both Parties agreed that the Treſpaſs was done ar L. 
io that the aſſigning a more particular Place in L. ſtands with and re- 
duces the Declaration to a greater Certainty, and ſupplies it; and fo is 
help'd by the Statute of Jeofails. Hob. 176. pl. 197. Hill. 14 Jac. 
Plant v. Thorley. | 

19. In Treſpaſs of his Cloſe broken, againſt J. and 2 others, the Writ 
was General; but the Declaration was of plowing half a Rood, and in digg- 
ing auct her Half Rood ; and after in his new Afigament ſbew'd it to be a del. 
lion, containing by Eftimation an Acre. And it was found tor the Plain- 
tiff, and Damages aſſeſsd to 208. And now it was moved in Arreſt of 
Judgment, becauſe the new Aſſignment is more large than the Declars- 
tion; and the Opinion of the Court was, that becauſe this was but an 
Action of Treſpaſs, where Damages only is to be recovenid, that this is 
very good; bur otherwiſe it is, perchance it it had been in an Ejectment. 
Win. 65. Eaſt 21 Jac. C. B. Avis v. Geanie & ab. 

20. Battery was laid at D. The Defendant juftified at 5. in the jam 
County, in Aid, and the Command of Bailiffs, to prevent a Reſcue of £ 5 
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Treſpals. 
taken by them in Execution. But the Plea was held to be ill; for the Bai. 
lifis have Authority throughout the whole County, and ſo the Cauſe of 
uſt i fication in the ſame County not local; and therefore he ould have 
juſtified in the ſame Place (being in the ſame County ) where the Plaintiſ de- 
clared; and if the Place had been material, he thould have traverſed all 
other Places in the ſame County. And Judgment for the Plaintiff, 3 
Lev. 113. Mich. 35 Car. 2. C. B. Bridgwater v. Betheway. | 
21. Treſpaſs for taking his Cattle in Newmore. The Defendant 
pleads that the Place where was Stone- Hill, and juſtifies that it is his 
Franktenement. The Plaintiff replies that there is a River runs through 
Newmore, and on the North-/ide of it is Stone-Hill, but that be took 
the Cattle on the South-/fide of the River; and concludes Hoc paratus 
eſt werificare ; and vecauſe the Defendant has not anſwered to the Treſ- 
paſs in this Place now aſfign'd, demands Fudgment. The Detendant de- 
murs generally; and it was urg'd that this Replication was not well con- 
cluded; for he ought to have ſtopp'd at Hoc paratus eſt verificare, and 
not have demanded Judgment tor not anſwering the Treſpaſs new aſ- 
lign'd, when it was impoſſible he ſhould anſwer it before it was alleged. 
But per Curiam, this is but Matter of Form, and tho' not ſo formal, yet 
the Defendant not having ſhewed ic for Cauſe, cannot take Advantage of 
it, altho' it had been proper only to have averr'd it, or elſe he might 
have travers'd, abſque hoc that he took the Cattle at Stone-Hill. Freem. 
Rep. 238. pl. 250. Mich. 1677. Cockley v. Pagrave. 
22. If a Man brings Treſpaſs for taking his Cattle in Black Acre on 
ſuch a Day, and the Defendant jaſtiſes the Taking at another Place Da- 
mage feaſant, the Plaintiff may make a novel Aſſignment, if there were 2 
Takiags. So if there were 2 Batteries on one Day, and the one were on 
the Plaintiff *'s own Aſſault, and the other not, if he will juſtity one De 
ſon Altault demeſne, he may make a new Aſſignment of the other Bat- 
tery. Agreed per tor. Cur. 6 Mod. 120. Hill. 2 Ann B. R. in Caſe of 
Elwis v. Lombe. 


; 
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(W. a) Pleadin gs. Que: oft eadem Tranſgre ſo. Good See 2 


or neceſſary in what Caſes. 


1 Reſpaſs. The Defendant ſaid, that the Land is 4 Acres, of which 
he was ſeiſed in bee till by the Plaintiff diſſeiſed, upon which be en- 
terd ; which is the ſame Entry of which the Action is brought. And a 
good Plea, per tor. Cur, becauſe the Action was of Entry into the Cloſe 
of the Plaintiff, and the Defendant has averr'd that it is the ſame En- 
try, tor otherwile it is no Plea ; for if atherwiſe, then ir ſeems that he 
fall ſay that it was his Franktenement Ec. or make Title and give Colour 
&c. Br, Treſpaſs, pl. 357. cites 21 E. 4. 74. | 
2. Treſpaſs of breaking his Cloſe the 1 Day of May. The Defendant Jenk 92. pl. 
Pleaded Licence of the Plaintiff” the ſame Day, by which he enter d. Judg- Is. eus S 
ment fi Actio, and a good Plea, without ſaying that it is the ſame Treſpaſs. A. 


; Tteſpaſs-of * 
Br. Treſpaſs, pl. 219. cites 21 H. 3. 39. | Gl pr. 


LO Met. . aua, the 
; Defendant juſtifies the ſame. Day and Place. Br. Treſpaſe, pl. 219 cites 21 H. 792 - 

So in Treſpaſs of Battery, and he juſtifies the ſame Day and Place, it is good, without ſaying that it is 
the ſame Treſpaſs. Br. Treſpaſs, pl. 219. cites 21 H. 7. 39 

But if he . at another Day, or another Place, then he ought to ſay, which is the ſame Treſpaſs 
&c. And this per Conſtable, Serjeant, which was affirm'd by a1 the Court for clear Law. Br. Treſ- 
paſs, pl. 219. cites 21 H. J. 39 Jenk. 92, pl. 78. cies $.C.—-S, C. cited by Williams J. Bulk, 
138. rin. 9 Jac. in Caſe Vaſtenope 1. Tay a ws A 1 5 
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552 Treſpaſs. 
3. Treſpaſs for Aſſault, Battery, and Wounding at D. in the Cuunty of 
Stuff. 26 Sept. 21 His. The Defendant pleaded, that P. Karl of A. was 
ſeiſed of 69 Acres of, Paſture call d S. in Thetford in the ſaid County, and let 
them to R. N. 28 Elis. for 21 Tears, and that the Plaintiff tempore qu 
Clauſum predict fregit & cuniculos ipfitts R. ibidem inventos cum retibus & 
aliis ingenits capere veluit, for which the Defendant, as Servant to the ſaid 
R. and by his Commandment, molliter manus impoſuit upon the Plaintiff 
at T. in the faid 60 Acres, to hinder him from carrying away the ſaid 
Conies que ett eadem &c. Abſque hoc, that he is guilry de Tranſgreſ- 
ſione & luſultu &c. alibi vel alio modo in diet Com' Suff. prout &c. 
& hoc &c. And upon Demurrer it was adjudg'd tor the Plaintiff. Cro. 
E. 242, 243. pl. J. Trin. 33 Eliz. B. R. Barret v. Haveſett. 
4. Treſpaſs tor taking his Cattle at D. and driving them to Places un- 
known. The Defendant pleaded, that S. was ſeiſed in Fee of 12 Acres in 
MH. and that the Cattle were there Damage feaſant, and be by the Cm 
of F. drove them to D. and thence to F. in the ſame County, where be in- 
pounded them, which is the ſame Taking ; alſque hoc, that cepit averia pre. 
dict. apud D. Adjudg'd the Plea was ill, tor that the Traverſe is a De. 
parture trom the firit Plea, and repugnant to the Matter which induces 
it. And it was faid there needed no Traverſe, becauſe the Matter of 
the Juſtification is tranſitory, and not local; but it ſuffices that he juſti- 
fies in another Place. Cro. E. 667. pl. 21. Paſch. 41 Eliz. C. B. Sir 
Walter Sands v. Lane. | | 
5. Treipats of Aa? and Battery in London. The Detendant pleaded, 
That the Flaintiff enter'd into bis Houſe in Waltham, in the County of Eſſex, 
and he moiliter manus impoſuit upon Fim, to put bim out of bis Houſe, que 
eſt eadem &c. Abique hoc, that he is culpabilis extra Waltham. U 
Demurrer it was moved, that this Treſpaſs being tranſitory, the Place is 
not traverſable ; but it it was, yet he ought not to conclude his Plea 
Quz ett eadem &c. Bur all the Court held the contrary ; for the Cauſe 
ot the Juitificarioa being local, viz. the maintaining of the Poſſeſſion of 
his Houſe, he may well juſtity there, bur nor elſewhere, and he may 
traverſe every other Place; as where one juſtifies as Conſtable, or by 
Force of a Warrant. And thereiore Popham faid, The Difference is be- 
twixt this Ca/e and the Caſe of Pattidge, which was adjudg'd in this 
Court, That where one juſtihes by reaſon of an Aſſault in another Coun- 
ty, and traverſes the County in the Declaration, that is not good; be- 
cauſe the Juſtification is perſonal and tranſitory, and might be alleged 
in any Place as well as the Battery. But where it is local, as here, it is 
otherwiſe, and the Conclution Que eſt eadem Tranſgreſſio &c. is 
enough; tor it concludes, that it is the ſame Cauſe of Action, but with 
a Traverſe, as it ought to be of Neceſſity. Bur if the Averment Quz 
eſt eadem Tranſgreito had been omitted, it had been good enough. 
W heretore, upon the firſt Argument, it was adjudg'd for the Defendanr. 
Cro. E. 70s. pl. 27. Mach. 41 Eliz. in B. R. Peacock v. Peacock. 
2 Keb. 560. 6. If a Declaration be general, Quare Clauſum fregir, and does nt ex- 
pl. 14. Hill preſs what Cloſe, there rhe Defendant may mention the Treſpaſs at an- 
> BR other Day, and put the Plaintiff to a new Aſſignment ; bur it he fay 
Barſhal v. Quare Clauſum vocar* Dale fregit &c. there the Concluſion, Quæ eit 
. eadem tranſgreiſio, will not help; Per Hale Ch. J. 1. Mod. 89. pl. 54 
Suan Mich. 22 Car. 2. B. R. Anon. 
was of Treſpuſꝭ of cutting Trees 1 May ; the Defendant juſtified at another Day Que eft eadem tran- 
; but the Court held it ill, 's it was tranſitory only, but there ſhould be a Traverſe abſque 
>, chat he is Guilty at the Day, in the Declaration ; for the Plaintiff cannot reply that he did the 
Treſpaſs as ſuppoſed, becauſe that would be infinite, and fo ill on a general Demurrer. | 


7. In Treſpaſs for breaking and entring bis Houſe on the 10 Novemb. 
&c. the Defendant j»fsfied his Entry 11 Nov. by Proceſs out of an le- 
rior Court &c. Quæ eit eadem fractio & intrafio, and traverſed ihe! be 
cas Guilty Alit:r vel alio Mods ; upon a Special Demurrer, it was 17 * 
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inter alia, chat it Treſpaſs be alleged on 10 Nov. and oy nn on 
11 Nov. yet it there be an Averment Quæ eſt eadem tranſgreſſio, as here 
che Plea is good without the Traverſe ; And that tho' the Plea was ſut- 
kcient in Matter of Subſtance, yet the adding the Traverſe (tho merely 
Surpluſage) being ſpecially ſhewn for Cauſe of Demurrer has made it ill, 2 
Lutw. 1452. Hill. 9 W. 3. Hargrave v. Ward. 


(X. a) Pleadings. Giving a Name to the Place where see (Ua 
the Treſpaſs was done. In what Caſes and how. 


1! | Reſpaſs in W. of breaking his Cloſe and ſpoiling his Graſs ; the De- 7 reſhaſs in 
fendant juſtified in Z. abſque hoc, that he is Guilty in W. Modo 0 pars 

Forma; the Plaintiff ſaid that T. is a Hamlet of V. And per Newton 2 7 5 

and Markham, by this Replication they are agreed that W. and T. are 4%½ ue hoc 

all one and the fame Vill, and then the Juſtification remains not an- , he is & 

ſver'd. Quære if the Plaintiif ſhall anſwer to the Juſtification in his Re- © in. 


plication z for it was not adjudg'd, but Iſſue was taken that T. was a Replication 
known Place Priſt, and the others e contra; and per Newton and Mark- that C is a 
ham, it is not ſufficient to ſay that T. is not a Hamlet of W. but D Hamlet of D. 


ſay that it is a Hamlet of another Vill, or Vill by itſelf, or Place known. Br. id, te the 


ag "a; & | Pl leaded 
Replication, pl. 4. cites 20 H. 6. 28. by the Man. 


| ner &c. and 
demurred &c. For now the Plea amounts to a Juſtification, and the Traverſe amounts to Not guilty, which 
are repugnant. Br. Replication, pl. 56. (58) cites 22 E. 4. 50. 


2. In Treſpaſs, the Plaintiff, in his Count, gave the Place a Name cer- Br. Treſpaſs, 
tain, viz. Greencloſe, and the Defendant anſwer'd to a Houſe only; and per 7 1 
f ; Er i > 5 E. 4. 23, 
Brian and Littleton, this giving of the Place a Name is Surpluſage, and 2 SC and 
not traverſable. Br. Nugation, pl. 15. cites 15 E. 4. 24. . - ſays, that the 


| 3 | 0 Word 
Greencloſe was ſtruck out. Brooke ſays, quod nota, that the Name of the Place ſhall not compel the 
Defendant ro anſwer to it. 


3. Treſpaſs of breaking his Cloſe and ſubverting his Soil, viz. 2 Acres 
f Land &c. the Defendant ſaid, that the Acres are called White Acres, 
and pleaded Bar; and well per Brian and Choke Juſtices ; for the Defen- 
dant may give Name in his Bar, tho the Plaintiff has not given Name in 
his Count, and if the Defendant pleads in Bar without giving Name to the 
Place, there the Plaintiff in bis Replication may give Name to the Land 
where &c. For otherwiſe, if the Plaintiff have ſeveral Acres in the ſame 
Vill, and the Defendant has juſtified in ſome, and in ſome not, he ſhall 
loſe his Juſtification 3 and when the Plaintiff has given Name in his Re- 
plication, he may ſay that the Treſpaſs was done in this Land named &c. 
Bur in Action upon the Stat. of 5 Rich. 2. he ſhall not plead ſo by a Name, 
for there the Certainty of Acres is compriſed in the Writ ; contrary in Treſ- 
paſs, quod Catesby conceſſit; but by him, where the Plaintiff gives Name 
in his Count the Defendant may vary from it; and fo note the Diverlity. 
Br. Treſpaſs, pl. 360. cites 21 E. 4. 80. | | 

4. Treſpaſs, the Writ and the Count were Quare Clauſum fregir, viz. 
one Acre of Meadow, and half. an Acre of Paſture ; the Defendant 27 that 
the Place is called B. and was his Franktenement &c. Per Fairfax Juſtice, 
where he gives Name in his Writ you cannot vary from it, but contrary 
where the Writ is Clauſum fregit generally, without ſhewing Name or 
Quantity, there be may vary, tho? he gives Name in his Count; but not 
Where he gives Name in his Writ, or in the Writ and Count: And per 

_— : | 7 B Huſſey 
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Huſſey Ch J. where the Writ is Quare Clauſum fregit containing. 20 Acres 
or 10 Acres, the Defendant cannot ſay that the Place Ge. comains 6 Acres 
&c. or more, by which he may plead % Prouteftation that the Place is 
named B. and pro Placito that the Place is bis Franktenement ; and there. 
tore x; eaded accordingly 3 quod nota. - Br. Treſpaſs, pl. 366. cites 
22 E. 17. 8 5 | 

5. Fes of taking in D. the Defendant juſtified in C. abſque ho 
that he took in D. The Plaintiff [aid that the Place is known by the on: 
Name and the other ; and to the Plea pleaded by the Manner, No Lay 
puts him to anſwer &c. Br. Replication, pl. 56. cites 1 H. ». 21. 

6. Action upon the Statute of 8 H. 6. of Entry into a Houſe, and 20 4. 
cres of Land with Force, the Defendant pleaded in Bar and gave the 
Acres a Name, and wag not ſuffered to give Name any more than in Afliſc 
or Præcipe quod reddat, becauſe the Plaintiff bas given Certainty in bis 
Declaration; and ſo the Detendanr ſhall plead to it at his Peril; As in 
Writ of Entry in Nature of Aſſiſe, he thall not give a Name. Br. Plead- 
ings, 2 134. cites 5 H. J. 28. 

7, In Treſpaſs, the Plaintiff ſuppoſes the Treſpaſs to be done in the 
breaking of his Houſe and Cloſe in ſuch a Town ; the Deſendant juftifies in 
a Houſe and Cloſe in the ſame Town, and ſhews which, to put the Plaintiff 
to his new Aſlignment; to which the Plaintiff replied that the Houſe and 
Cloſe of which be complains is ſuch a Houſe, and gives it a ſpecial Name, 
upon which the Detendant demurs ; and adjudg'd that the Plaincit 
take nothing by his Writ; tor albeit a Houſe may have a Curtilage 
which patles by the Name of a Meſſuage with the Appurtenances, yet 
this ſhall not be in this Caſe, tor by the Bar the Plaintiff is bound to make 
a ſpecial Demonſtration in what Meſſuoge and what Cloſe he ſuppoſes the 
Treſpaſs to be done, as to ſay that the Houſe has a Currilage, the which 
he broke, and it ſhall not be taken by Intendment that the Meſſuage 
had ſuch a CHOU to it, if it be nor ſpecially named. Poph. 109. pl. 
4. A & 39 Eliz. Anon. 

8. Treſpaſs ot breaking bis Houſe and Cloſes ; the Defendant pleaded that 
the Houſe is calPd C. and one of the Cloſes is Bl. Acre, and the ather Wh. 
Acre, and that they are bis Freehold, and fo juſtifies. The Plaintiff re- 
plies that the Treſpaſs done was in C. and in Bl. Acre, which are bis Fra- 
bold abſque hoc, that they are the Freehold of the Defendant ; and that the 
Treſpaſs was done in another Place containing 20 Acres, alias quam Wh. A. 
cre &c. Upon Demurrer, all the Juſtices, præter Walmſley, held chat 
in Regard the Defendant has hit tome ot the Places wherein the Plain- 
tiff intended the Treſpaſs, and pleaded thereto ; the Plaintiff may well 
anſwer to that Part, and the Detendant ſhall have no other Anſwer ; as 
it the Detendant had hit one Place and had confeſſed the Action therein, 
the Plaintiff needed not make any Anſwer thereto; and the Defendan; 


ball act wave his Anſwer, and Anſwer to all de Novo, W herefore it was 


adjudg'd for the Plaintiff. Cro. E. 812. pl. 18. Hill. 43 Eliz. C. B. 
Pretty man v. Lawrence. | 

9. Treſpaſs &c. for immoderately beating, wounding, and chaſing 
Horſes and Beaſts at R. &c. The Detendant pleaded that the Place uber- 
&c. was calPd Speltriggs in R. and is his Franktenement, and fo juſtifies 
for 2 eaſant by gently chaſing and ftriking them with a little Stick 
doing no Damage Quz ſunt eadem &c. The Plaintiff replied, that de in- 
juria ſua propria abſque Cauſa the Defendant Graviter & immoderate per- 
cuſſit the Horſes &c. Ir ſeems that upon Demurrer, Judgment was 
given tor the Defendant, becauſe the Words ( Apud R. predia” ) were 


omitted in the Replication. See 2 Lutw. 1394. and 1398. Trin. 4 W. & 
M. Cundal v. Hodgton. 1 


(V. a) Plead- 
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(J. a) pleading Deed of the Anceſtor, See ( b) 


1. 1 Treſpaſs, the Defendant pleaded Feoffment of the Father of the 
Plaintiff with Warranty, whoſe Heir &c. made to the Defendant ; 

and no Plea per Aſhton, Newton, and Porting. by which he waived it 
and pleaded the fame Plea with Colour; to which no more was ſaid. Br. 
Treſpaſs, pl. 156. cites 22 H. 6. 42. 

2. In Treſpaſs, the Defendant ſaid that Place is 20 Acres, and pleaded 
a Releaſe of all the Right with Warranty from the Anceſtor of the Plaintifl, 
whoſe Heir he is, made to F. N. Tenant of the Land whoſe Eſtate he has 
and relied upen the Warranty. Per Suliard this is no Plea, but if he had 
given Culotr it had been a good Plea; bur ſeveral contra, and that it is 
no Plea, unleſs when the Franktenement comes in Debate and by Way 4 
Concluſion, it is then a good Plea, and not as here; for the Action ſtands 
indifferent, for it may be brought by Tenant of Fee-Simple, Fee-Tail, 
tor Term of Lite or for Years ; and this is a Real Bar, which is no Plea 
in an Action merely perſonal ; for it my be that the Plaintiff is Tenant 
tor Years, or by Execution by Elegit, Statute Merchant or ſuch like, 
and therefore no Plea. Br. Treſpais, pl. 361. cites 21 E. 4. 82. — And 
cites 22 E. 4.4. by the Opinion of the whole Court there, except Catesby 
it is no Plea ; quod nora. * | 


_— — 
—_— 


* 


(J. a) Title. In what Caſes a Title muſt be ſbecun iti & (Q 
the Count or after Pleadings. N 


1. JF A. brings Treſpaſs againſt B. of Goods carried away, and B. ſays 
that the Property was in C. who made D. his Executor, and died. 

and the Ordinary ſequeſtred, and committed the Adminiſtration to A. and A. 
adminiftred, and after D. proved the Will and adminiſtred, Judgment &c. 
This is a good Plea without making Title to B. And the fame in De bt 
by Executor, to ſay that the Teſtator died outlaw'd without making 
Title. Br. Treſpaſs, pl. 347. cites 21 E. 4. 5. per Brian Ch. ]. 

2. Where a Man * in "Ts, Diſtreſs for Rent, which he re- 
coder d of a Stranger, iſſuing out of the ſame Land, it is no good Fuſtifica- 
tion to plead the Recovery only, but ought to ſhew 'Title alſo ; tor it he has 
no Title, the Ter-tenant who is a Stranger, is not bound by it; per 
Moyle and Billing. Br. Judgment, pl. 7. cites 35 H. 6. 10. — But fee 
39 H. 6. thereof; for by them Avowry is in the Poſſeſſion, and Seiſin 
ought to be alleged and nor the Recovery only. Ibid. | 

3. Treſpaſs. The Defendant jufti/fied that N. was ſeiſed in Fee, and poph 1. 2. 
leas*d to him for Tears ; that the Plaintiff claiming by Colour of a Deed of S. C. ad- 
Foffment, where nothing paſs'd enter i &. The Plaintiff replies by Pro- judged ac- 
teſtation, that V. was not ſeiſed in Fee, pro Placito, ſays Quad non dimiſit. nao MA 
And being found for the Plainriff, it was moved that rhe Plaintiff has ho fem 
not made any Title to himſelf in his Replication. But all the Juſtices to differ 
held it good enough; for in this Action a Man need not make any Title from Clench 


to himſelf ; but otherwiſe in an Aſſiſe or other real Action; Alſo by the 374 J, 


Defendant's Plea, that the Plaintiff entred by Colour of a Deed of * agreed that 
| © 
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in Treſpa's he admits him to be 20 enant 'at Will, which is not deſtroyed. And it was 
in ſome adjudged for the Plaintiff. Cro. E. 288: pl. 4. Mich. 34 & 35 Eliz. 


PF. in B. R. Juſtice Fenner v. Fiſher. 2 
traverd the 5 | 3 | | 
Bar, or Part of it, without making any other Title than what is acknowledged to the Plaintiff by the 
Bar; bur this always ought to be where a Title is acknowledged to the Plaintitt by the Bar, and by 
another Means deſtroyed by the fame Bar; for there ir ſuthces the Plaintiff to traverſe that Part of the 
Bar which goes to the Deſtruction of the Title of the Plainriff comprized in the Bar, without maki 
any other Title ; bur if he will traverſe any other Part of the Bar, he cannot do it without making an 
eſpecial Title to himſelf in his Replication, where by the Bar the firſt Poſſeſſion appears to be in the 
Detendant, becauſe although the Traverſe there de found for the Plaintiff, vet notwithftandin by the 
Record in ſuch a Caſe the firſt Poſſeſſions will ſtill appear to be in the Defendanr, which lues ro 
maintain his Regreſs _—_ the Plaintiff and therefore the Court has no Matter before them in ſuch à 
Caſe to 2 for = laintitt, unleſs in Caſes where the Plaintiff ſhews a ſpecial Title under the Pos. 
ſeſſion of the Detendanr. 8 ü 
for Example; in Treſpaſs for breaking of his Cloſe, the Defendant pleads that J. G. was ſeiſed of 
it in his Demeſne as of Fee, and infeoff'd J. K. by Virtue of which he was ſeiſed accordingly, and ſo 
being ſeiſed, infeot'd the Defendant of ir, by which he was ſeiſed, until the Plaintiff claiming by Co. 
lour of a Deed of Feoffment made by the ſaid J. G. long before he infeottd J. K. (where nothi 
pais'd by the ſaĩd Feoffment) entred, upon whom the Defendant did re-enter, here the Plaintiff may 
well traverſe the Feoftment ſuppoſed to be made by the ſaid J. G. to the ſaid J. K. without making 
Title, becauſe this Feottment only ceſtroys the Eſtate at Will made by the faid J. G. to the Plaintis, 
which being deſtroyed, he cannot enter upon the Detendant, albeit the Defendant comes to the Lane 
by Diſſeiſin, and not by the Feoffment of the ſaid J. K. For the firſt Poſſeſſion of the Defendant is a 
ood Title in Treſpaſs againft the Plaintiſt, if he cannot ſhew or maintain a Title Paramount Bur the 
2 of the ſaid J. G. being travers'd and found for him, he has by the Acknowledgment of the 
Defendant himſelf, a good Title againſt him, by Reaſon of the firſt Eftate at Will acknowledged 
the Defendant to be to the Plaintitt, and now not defeated; but in the ſame Caſe he cannot traverſe 
the Feoffment ſuppoſed to be made by the faid J. K. to the Defendant without any ſpecial Title made 
to himſelf ; for albeit that J K. did not infeoft the Defendant, but that the Defencant diſſeiſed him, or 
that he comes to the Land by another Means, yet he has a good Title againſt the Plaintiff by his fir 
Poſſeſſion not deftroyed by any Title Paramount by any Matter which appears by the Record upon 
which the Court is to judge; and with this accords the Opinion of 31 E. 4. 1. 


. Treſpaſs &c, Lnare fenum ſuum cepit ; Upon Not guilty pleaded 
'S. Plaintiff had a Ne and it was mos Ame of jul 
that the Declaration was ill, becauſe he had nor parſued his Title made 
in the Declaration. But Coke Ch. J. ſaid, that Quare fœnum ſuum ce- 
it is /ufficient. And the Court held clearly the Declaration good ; tor 
it is only Matter ot Surpluſage tor a Plaintiff in Treſpaſs to make Title 
in his Declaration; and it he makes a Title, and does not purſue it, or 
it his Title be not good, it is not material, being only Matter of Sur- 
pluſage, and Nugatory. And by Doderidge J. the Plaintiff needs net 
make any Title, in an Action of Treſpats, the tame being a potteffory Ac- 
tion; B if be do make a Title in the Way ot Evidence, he ought then to 
purſue the ſame, and make it goed ; but he needs not to make any Title in 
his Declaration, ſaying that this Hay was tor Tithe belonging to his 
Farm, which is more than he needed to hase done; this is bur Sur- 
plutage. And judgment for the Plaintifl. 2 Bulſt. 288. Mich. 12 Jac. 
Willamore v. Bamiord. ' | 
5. In Treſpats tor Striking and Killing Accipitrem ipfius the Plaimif. 
Atrer a Verdict tor the Plaintiſt, it was moved in Arreſt of Judgment, 
that the Plaintitt did mot fbew what Kind of Hawk it was, whether 3 
Gotſhawk or Lanner &c. tor Accipiter is the Genus, and he ought to 
thew the Species thereof; aer does he ſhew that the Hawk was reclaimed; 
tor being Ferz Nature, no Man can have Property, unleſs reclaimed. 
Bur the Court held the Declaration good enough, being in Treſpaſs tor 
Striking and Killing &c. which he only may have who has the Poſſe 
tion. Gro. C. 18. pl. 11. Mich. 1 Car. C. B. Sir Fra. Vincent v. Leſney. 
6. In an Arreſt ot Judgment in an Action of Treſpaſs for carrying aua 
24 Lad of Timber, the Exception was, that the Timber is not ſaid to be 
the Timber [p/zus guerentis, and fo no Cauſe of Action, Upon this, Judg- 
ment was arreſted. Styl. 53. Mich. 23 Car. Wood v. Salter. 


7 1a 


o 


© 3% . . . © 4 
* = bl . - 
** _ 1 9 
—_— — 


* 


_ 


* * | — 
Freipeb, 557 
7. In Treſpaſs Quare clauſum fregit, and threw down his Fences. The 
Detendanr pleaded Not guilty to all, bur the breaking of the Fences, 
and for that he juſtifies ; for that be was poſſeſs'd of certain Corn in the 
Place where, as of his proper Goods, and made a Breach in the Fence, as 
as neceſſary for the carrying of it away. The Plaintiff demurs ſpecially, 
becauſe he did nt few by what Title 2 was poſſeſs d of the Orn. And the 
Court were of Opinion that for that Cauſe the Plea was inſufficient 
And Twiſden ſaid, if the Sheriff upon a Fieri facias ſells Corn growing, 
the Vendee cannot juſtify an Entry upon the Land to N until ſuch 


Time as the Corn is ripe. 1 Vent. 221. 222. Trin. 24 2. in B. R. 
perrot v. Brid | 


8. Treſpaſs Quare clauſum fregity herbas conculcavit, & diverſas carefta- S. O. cited 
tas tritici ilidem aſportavit, After Verdict it was mov'd in Arreſt of 2 Lev. 156. 


udgment, becauſe the Plaintiff did, wot ſet forth whoſe Wheat it was; for 3 
it was nat ſaid Ibidem creſcen', but Ibidem alportavit. Adjornatur. Vent. in B. R. in 


278. Mich. 27 & 28 Car. 2. B. R. Holland v. Ellis. Caſe of 


6 a R ' w *> . N , 2 : Terr v. \ 
Stradwicke, as a Caſe bf the Michaelmas Term before, as in Treſpaſs for eating up ſo many Lond of 
W heat then and there * with Cattle; and becauſe the Plaintiſt did not ſay Blada ipſius, udg- 
ment was ſtay'd. 3 Keb. 524. pl 6. S. C. but that had it been Ibidem creſcent ir would be in- 
tended ſua; but here being Carectat' it is [to be intended] ſever'd, and may be a Stranger's Goods; Per 
Wild ſ. which the others agreed, and Judgment ſtaid S. C. cited Arg. Ld. Raym. Rep. 239. 
in Caſe of Foutleroy v. Aylmer, and ſays that Hale Ch. J. then ſaid, that if it had been a new 
Point, he would not have arreſted Judgment for this Cauſe ; for ſince the Plaintiff has ſaid that it was 
his Cloſe, the Corn there ſhould be intended prima, facie his Corn; but he ſaid that there were ſo many 
Precedenrs to the contrary, that becauſe he would not over-rule them, he arreſted the Judgment for 
this Cauſe. And there in the Principal Caſe of Fontleroy v. Aylmer, the Count in Treſpaſs was of 
Fiſhing in bis ſeveral Fiſhery, & Piſces cepit ; and Exception being taken for not * ing (ſuos) and fo had 
not intitled himſelf ro the Action, he not having laid any Property of the iſh in him, rhe Court 
ſeem'd to incline ſtrongly that this Exception was not very conſiderable for the Reaſons that Hale 
Ch. J. gave againſt his own Judgment in that Caſe of Holland. | 


9. In Treſpaſs of Breaking his Cloſe, and taking his Goods, the Defen- 
dant juſtified the taking Nomine Diſtriftionis, by Command of the Lord of 
the Manor for Non-payment of Rent. The Plaintiff replied that the Place 
where &c. is extra, abſque hoc that it is Infra feodum. The Defendant 
demurr'd ſpecially, becauſe the Plaintiff, pleading Hors de ſon Fee, 
ſhould have taken the Tenancy upon him. But the Court held that this 
is is to be intended in Caſes of Aſſiſe, and ſo Co. Litt. 1. b. is to be un- 
derſtood ; but the Principal Caſe is an Action of Treſpaſs brought upon the 
Poſſeſſion, and not upon the Title ; ſo that if the Plaintiff deſtroys the De- 
tendanr's Juſtification, it is well enough. 2 Mod. 103. Trin. 28 Car. 2. 
C. B. Sherrard v. Smith. . 
10. Treſpaſs Vi & Armis for taking the Mare Ipſius querentis, nec non 
Bona & Catalla ſequentia, viz. and ſums them up, but does not ſay they 
were the Goods Ip/tus querentis ; and thereupon. the Detendant demurs ; 
and reſolved the Plaintiff may have judgment for the Mare, and releaſe 
the Action for the Reſidue. Raym. 395. Trin. 32 Car. 2. B. R. Cut- 
torthay v. Tay lor. 
11. In Treſpaſs for Chaſing of his Sheep, the Defendant made Conuſance 
as Bailiff to T. for Damage feaſant in the Acre of Ground, of which T. was 
poſſeſs'd ; and there was a Demurrer to the Plea, becauſe he did not fbeww 
what Title or Eftate he had, nor any Safe or Freehold; and therefore 
r was given for the Plaintiff, Arg. 4 Mod. 419. Paſch. 7 W. 3. 
R. in Caſe ot Strode v. Byrt, cites it as Trin. 4 Will. & M. in C. B. 
Godfrey v. Rock. | | . | 
12. Treſpaſs for Breaking his Cloſe at D. Et duos Equos apud D. and 6 Mod. 14. 
20 Buſhels of Wheat de Bonis proprits ipſius &c. did take &c. the Defen- 1 * 
dant pleaded Not guilty as to all but the Horſes, and as to them juſtified by * e 
Diſtreſs for Rent. After Verdict for the Plainciff, it was moved in Ar- S. C. held 
reſt of Judgment, that the . Horſes were not alleg d to be the Goods of the according- 
Plaintiff, It was held that the Plea did not confeſs a Property; tor a l; and the 
nc | Diſtreſs 


Treſpaſs. 

We”... — — — — — — —_ 
Court faid Diſtreſs might be of a r's Goods for the Rent, and that the Copy. 
the On was patios (& ) did not le it imo the ſubſequent Bart of "the other Sentence, ſo as 
than this; TO make the Horſes come under the Words (De Bonis Propriis.) 2Salk. 
Plaintitf in 640. pl. 9. Trin. 2 Ann. B. R. Joce v. Mills. 

Treſpaſs de- 0 0 14 

Je warp that the Defendant took away two Cows from his Land in Dale, and alſo 2 Horſes of the Good: 
of the Plaintiff from the faid Dale; fo that laying a Venue for the taking of the z Cows cloſes u the 
Sentence, and interrupts its being coupled with the ad Sentence, or the Matter of Deſcription which, 
tollous. L 


- - 


13. In Treſpaſs for taking Cowes in tht Plaintiff's Cloſe, Defendant plead: 
in Bar, That they were Damage feaſant in Clauſo ſuo Plaintiff demurs, be- 
cauſe he /et forth ns Title to the Cloſe. Refolved that it was well without 

it; fora —.— Right is ſufhcient to maintain an Action of Treſpaſs. 
And this Difference was taken, that where the Deſendant juitifies to a 
Place ſpecially laid down in the Declaration, there a Title mutt be ſhewu; 

| bur where no Place is ſpecially laid down, as here there is none, there 
he need not. 10 Mod. 37. Trin. 10 Ann. B. R. Oſway v. Briſtow. 


* dt a 
— 


, (A.b) Plea good, <vithout Hering Title in himſelf, o 
| Authority from him who has. 


Br. Treſpaſs, I. Reſpaſs azainff 2, the one ſaid that the Plaintiff was his Villeiz, 
pl. 254. Cites Judgment &c. and the «ber ſaid that the Plaintiff would nat be 
30 Afl. 36. 3 but efloin'd himſelf, and the took bim as bis Fillein, and the 
endant came in Aid of bim; and the other ſaid that Frank, and of 
Efate; and fo fee there and in ſeveral other Books, be who juſtifies by 
coming in Aid, does not ſay that he by Command, or as Servant of the other, 
vor at at bis Regueſt, came in Aid, and yet well; therefore quære if the 
Law implies Requeſt or Command ; tor it ſeems that he cannot do it De 
fon tort Demeſne. Br. Treſpaſs, pl. 193. cites 39 E. 3. 16. 
But iz More- 2. In Treſpaſs the Defendant /aid that the Plaintiff bimſelf laaſed the 
danceftor &c. Land to F. N. for 40 Tears, which Term yet continues, — and 
TRIS no Plea by Award, without anſwering that be by bis „er as Ser- 
that the cunt t0 the Leſſee, did the Treſpaſs ; tor this amounts bur to Not guilty, 
{xs that ze and that the Termor ſhould have the Action, and not the Plaintiff, who 
Plaintiff bas is Leffor. Br. Treſpaſs, pl. 57. cites 47 E. 3. 5. 


Elder 
3 or that be is net next Heir &c. without making Title; for the Action affirms him. Contrary 


againſt a Treſpaſſor; Note the Diverfity. Br. Treſpaß, pl. 57. cites 47 E. 3. 5. 


(B b) Plea. Ibu ſetting forth of Title ir ſufficient 


his Graſs; Littleton 
thre which Field is 4 
to paſs, and the Plaintiff made there a Gu 
over the Way, and at the Time of the Treſpaſs the Defendant open'd the 
Gate, and went on by the Way, & hoc &c. and # good Plea, tho he did 
not fay the Field is the Franktenemenr of the Plamritff;"for this ball be 


I. R of breaking his Cloſe, and ſpoili 
(dhe Place i 5 great Fuld inch rex 
* Way commen for Horſe and 


n — . — Lene 
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intended ſo ; quod nota. Br. Treſpaſs, 
2. In Treſpaſs, the Defendant ſaid 7 


feoff'd N. &c. whoſe Eflate he has, tis good. Br. Bar, pl. 14. cites 9 
H. 7. 14. - 


n 


3. Treſpaſs of a Cloſe broken. The Defendant ſaid, that the Place & 8. P. Br. 


where &c. is an Acre of Land, of which he and M. his Feme were ſeiſed in I 


their Demeſne as of Fee before, aud at the Time of the Treſpaſs. And the 
Defendant enter'd, and did the Treſpaſs, and Exception was taten, be- 


ſpaſs, pl. 
286. les 
12 H. 7. 14. 


cauſe he did not ſay that they were ſeiſed in Fure Uxoris, or jointly, & non 


Allocatur; for, per Fineux CH. J. it is * fufhcient tor the Defendant to 
intitle bine to any Part of the Land, in whatſoever manner it be. Br. 
Pleadings, pl. 84. cites 12 H. J. 24. | 

4. In Treſpaſs the Detendant pleaded, that he leaſed the Land to the 
Plaintiff for another Maus Life, and that be, for whoſe Life it was, was 
dead, upon which he enter d. And it is adjudg'd, that it ces for the 
Plaintiff to maintain that Ceſiuy gue Vie was yet living, without making 
any other Title. Poph. 1, 2. pl. 1. Mich. 34 and 35 Eliz. in B. R. in Caſe 
of Fenner v. Fiſher, Arg. cites 2 E. 4. fol. 

5. In Treſpaſs tor taking his Cattle, the Detendant pleaded, that he 
was poſſeſs*d of a Cloſe for a Term of Years, and the Cattle treſpaſs'd therein 
&c. The Plaintiff demurr'd, and Judgment was given for the Deſen- 
dant, tho he thew*d no Title, but juſtified upon a bare Poſſeſſion. And 


this Difference was taken by Holt Ch. J. where the Action is trgn/itory, 


as Treſpaſs for taking Goods, the Plaintiff is forecloſed to pretend a 
Right to the Place, nor can it be conteſted upon the Evidence who had 


the Right, therefore Poſſeſſion is Juſtification enough. But in 'Treſpaſs 


Quare Clauſum fregit it is otherwite, becauſe there the Plaintiff claims 
the Cloſe, and the Right may be conteſted. 2 Salk. 643. pl. 16. Paſch. 8 
Ann. B. R. Anon. | a 


1 
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(C. b) Pleadings His Franktenement. That- the Place 
where &c. 1s his Franktenement, or the Franktene- 
ment of hir Maſter. pan Gary Fo 


1. Dp s of trampling hjs Grafs the Defendant pleaded his Fraul- 
tenement. | The Plamtiff ſaid, that the Defendant took his Graſs 
Modo & Forma, prout &c. and was not ſuffer d to have this General 


Averment againſt this Special Matter, by which he made Title to the 


Land. Br. Averment, pl. J. cites 38 E. 3, A. 1 


2. In Treſpaſs the Defendant ſaid; that the: Place mas bin Eranktene- 


ment the Day of the Treſpaſs ſuppdſed,. Judgment. 11 Actio. The 7 
aid, That the Defendant diſſeiſed bis Father, ubo died, and the Plaintt 


enter ; Judgment &c. And the Defendant durſt not demur in his firit 


„ u 06116 330004 oli) n es: 


\ 
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Trefpals 


* 


| Pleas tor by all the Juſtices, . may well be tried in Trepe 


&c. it does not a it rhe paſs was before the Entry or at. 
ter, but it was tempore In Fele &c. as it ſeems by the Pleading, and was 
of Graſs ſpoil'd &c. Br. Treſpaſs, pl. 80. cites 7 H. 


Br. Treſpaſs, 3. Warrattty to bim, bis Heirs, and Aſegns,it is a good Eye againſt the 


Sy 102. Cites Defenda 


ut to 5 that the Land where &c. is bis Frank exenient Quod 
nota, * the * ) bur the other took Iſſue with him gratis; there. 
fore quære &c. For :# Treſpaſs the fame Year, to. 35, 36. the Defendan; 
pleaded bis Franktenement ; and the Plaintiff pleaded a Feoffment by Deed f 
P. Anceſtor of the Netendant, whoſe Heir be is, 0 N. S. whoſe Eftate le 
1 and demanded ] r, if he againſt the Deed of his Anceſtor, 
— Heir he is, ſhall be admitted to ſay his Franktenement; bur at 
laſt he was compell'd to conclude upon the Franktenement, becauſe 'ris 
only an Action of Treſpaſs ; quod nota. Br. Eſtoppel, pl. 68. cites 14 H. 
4 13 
"ko Trefpafs of ff iling his. Graſs the Defendant ſaid, that the 
| Pla _ «is the Time of the” Treſpaſs, was the Franktenement of bis Mafter, 
by his Command, he enter d and did the Treſpa foes Judgmen t udgmenr &c. 
The Plat l a, that De ſon tort Demeſne — — and weld 
Plea. And yer it the Mafter mk 
pleaded his F . there this had been no Plea; but ede b. Plat 
riff had been compell'd to have made Title, or to have anſwer'd to the 
Franktenement; but now the Authority of the Defendant is in Iſſue, and 
not 8 Br. De fon torr &c. pl. 13. cites 8 H. 6. 34 


Br. Traverſe F. In Treſpaſ: endant juſtified, that it was the Frans 
y Sc. pl. His Maſter E. oro — by bis Command, enter d and did the mures] 
cites 


But in the 6. In Treſpaſs of entring into his Cloſe, ——— ans whe 7 
iff may ſay 


The Plaintiff ſad, that before . E. any am) Thing | had, N. was ſeiſed, and 
inf eo d the Plaintiff, who was ſeiſed nl} by tiſed who infecff*d the 
ſame E. and the Plaintiff re-enter d, and the Treſpaſs meſne between the Di- 
ſeifin and the Re-entry. The Defendant ſaid, that N was ſeiſed, and in- 

f d E. Judgment & non Allocatur; by which he faid as above, and 
wy D:ſſe:/in, and fo to Iflue. Br. Treſpaſs, pl. 138. cites 21 H. 
6.5.6 


Time of E. F. S. was ſei/ed, and infeoff d bim, and gives Colour, the Plaint 


6. he ſhall 


Gay, abſque 's and R. re-enter d, and infeoff d the Plaintiff, abſque bec, _ T. S any 


vor, that 
F ſeiſed in 


S 


that R. was ſer ſed, and kaſed to F. S. at Will, who gave to the Defendant, 


Thing had, unleſs at Will; and admĩtted tor à good Plea. Br. Trefpab, 
pl. 308. cites 5E. 4 1 
7. If a Man fie, in Treſpaſs as bis Franktenement, it is no Plea that 
it was the Franktenement ot the Detendanr, NN that the other 
leaſed. Br. Counterplea de Aid, pl. 21. cies 


8. In Treſpaſs the Defeadant aid, that the Place is 20 898 
was the Frankienement 75 and be, as bis n 
enter d, and &. took the Beaſts Damage feaſant them to the De- 


fendant, to put them in Pound &c. which be did 8c. and 1 
good Plea ; tor by ſuch Taking, the P n 1 


it it was, then the Plainti 

Treſpatler ; and the Plaintiff traverſed tbe art ory = — 
bare pleaded another Plea tor the and was not ſutfer'd, for the 
firſt goes to all; for if it be not che Frankrenement of the Defendavr, 
he cannor diftrain Damage feafant. Br. Treſpaſs, pl. 329. cites 12 E. 

10. 

* 9. Treſpaſs of Beaſts taken in A. ins B. 'The Defendant ſaid, that # 
e was fed of 4 Acres calfd C. in B. aforeſaid, and the Day 
8 e feaſant in C and took them 1 
towards the Pound, they eſcaped into A. 2 

tout them, which is the ſame Taking &c. Pigor ſaid, Jour own Tor 
wirkour fuch Cauſe. And, per Brian and Choc J. this 3s 0 P 

TW 


— — — IC ESINY 
Treſpaſs | 


where the Defendant intitles . the Soil by the Plaintiff, or bis Au- 
ceſtors, or as bis Franktenement, this ought to be anſwer'd ſpecially, and 
ſhall not ſay generat'y' that De ſon tort Demeſne; quod nota, And af- 
cer, per Brian, the Plea is good enough; for, by Wy Plea, it is proved 
chat he took them before. Br. De fon tort &c. pl. 22. cites 21 E. 

6 | | | 
3 — In Treſpaſs of Goods carried away, the Defendant ſaid, that the Place Br Plead- 
is his Franktenement, and he found the Goods Damage feaſant. And per ings, pl. 133, 
Cur. it is no Plea without ſbewing the Certainty of the Land, becauſe he eites S. C 
has made to himſelf Title to the Goods, and therefore he ſhall ſhew the 
Cerrainty as well as if he had made Title to the Franktenement in Treſ- 
paſs de Clauſo Frafto. 'Br. Pleudings, pl 77. cites 5 H. J. 28. | 

11. But in Treſpaſs de Clauſo Fratfo the Detendant may ſay, that the 8 P. Br. 
Place where &c. is his Franktenement, without ſhewing the Certainry Pleadings, _ 
of che Land; becauſe the Writ and the Plea are nal, and he does not pl 8 3; Cites 
make Title to the Land; quod nota, per tot. Cur, Br. Pleadings, pl. contra whe 4 
77. cites 3 H. . 28. 8 


- Title ro tho 
Land]; for his Franktenement is no Title, becauſe it may be by Diſſeiſin; quod nota, per tot. Cur, 


— __n r 
* 2 

5 
— 


12. Treſpaſs Quare in ſeperali Piſcaria ſua piſcatus fuir. The Defen- 
dant pleaded Franktenement; and a good Plea, per Brian and Keble. But 
Wood contra. Quere it it had been in Libera Piſcaria ſua; for it ſeems |, 
that a Man may have Liberam Piſcariam in another's Soil; but ſeveral « 
Piſcary thall be intended in his proper Soil. Br, Treſpaſs, pl. 426. cites 
10 H. 7. 2 | A 6 | | 

13. Trebaſs tor taking and carrying away his Trees. 'The Defendant 
pleaded the common Bar, viz.” That the Place where the Treſpaſs was 
tuppoſed to be, is his (the Defendant's) Freehold, and fo juſtifies as in 
his Freehold &c. But adjudg'd ill; tor this is no Plea in Treſpaſs De 
Bonis aſportatis, but pecultar only to a 'T ref pee uare Clauſum fregit. 
ks nota. Carth. 176. Hill. 2& 3 W. & M. B. R. Alſtone v. Hut- 
chinſon. 3 rack | . 

14. In Treſpaſs for breaking his Cloſe, and carrying away his Nod and 
Stones &c. the Detendant ju/tified &c. that the Place where &c. is 
calPd R. Cloſe, and is his Freehold, The Plaintiff replied, that it was bis 
Freehold, and that the Defendant, de Injuria ſua Propria, did break and en- 
ter &c. and carried away the Wood and Stones &c. and traverſed that it 
was the Freehold of the Defendant. And upon Demurrer the Defen- 
dant had Judgment, becauſe the Plaintiff ought to have concluded his 
Replication to the Country, for there was no new Aſlignment ;. for this 
always alleges, that the Place mention'd therein is alias quam in Barra, 
ſo that the Place being agreed on both Sides to be the ſame, the Traverſe 
of the Freehold mutt be ill. Therefore the Plaintiff ought to have con- 
cluded his Replication thus, viz, That it was his Freehold, aud not the 
Freehold of the Defendant, & hoc petit quod inquiratur per Patriam. 2 
Lutw. 1399. Trin. 5 W. & M. Huſtler v. Raines. {APR | 

15. There are 2 Ways of pleading Liberum Tenementum; the one without 5912 
any Manner of Czrtainty, the other with a Certainty. iſt, If there be any 
C:rtainty, as that the Place is Black- Acre, Liberum Tenementum of him, 
then the Way to reply is to make a new Aſſignment. 2. If there be no Cer- 
tainty, the Way is to aſcertain the Place, and to make himſelf a Title to it in 
the Replication. Arg. And per Cur. it a Man declares ©uare Clauſum ge- 
nerally in ſuch a Fill, the Defendant may plead Liberum Tenementum ; and 
if the Plaintiff traverſe it, it is at his Peril; for the Defendant, if he 
has any Part of his Land in the whole Town, ſhall juſtify it there; and 
therefore, in that Caſe, the better Way is to make a new Aſſigument. 6 
Mod. 119. Hill. 2 Ann. B. R. in Cafe of Elis v. Lombe. © 
„ e e | (D. b) Pleadings 
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_ of Noy 5$. Sheriff v. Diggs. 


pl. 10. 15. 


See (C. b) (D. b) Pleadings il. Want of Certaimy. 


* 


S P. Br. 1 Reſpaſs of Graſs cut. Per Newton Ch. J. if the Defendant jufti. 
Pleadings, fees, and intitles himfelf *r „ as by Deſcent, Feoff ment &c. he 
|. 26. cites gg bs to fſhew the Quantity of the Land, as to ſay that the Place contains 
G 20 Acres of Land &c. Bur contra where be * that the Place where Sc. 
75 151 Franktenement. Note the Diverfity. Br. Treſpaſs, pl. 153. cices 

22 H. 6. 
2. In Treſpaſs of an Aſaum and Battery, the Plaintiff declares, 
cum the Detendant Die & Anno &c. the atoreſaid Plaintiff verberavit & 
vulneravit &c. and upon that the Plaintiff recover d. And now Error 
was is brought, and afhgn'd in the Declaration; becauſe there is not any 
moved in direct Affirmation, that the Detendant verberavir &c. bur it is quod cum 
Arreſt of verberavit. The Prothonotaries being ask'd by the Court What the 
Jon. Courſe was, ſaid, that in C. B. it was in Delt with a Quod cum &c. 
was made, The Court liked the Difference well; and faid certainly, that ſuch 2 
the Court Declaration i# Treſpa/s cannot be good, ſo the Judgment was reverſed. 


Opuniong : * 
Count, if i alone, be bad, the Recital of the Original, cs 
— r . Nas E177 15 E88 arten v. 4 0 pom 
Clarke v. Lucas, Mich 2 Geo. 2. which was removed into R R. by Writ of „ and remains 
there undetermin'd. : 
.T Quare Clauſum fregir, & ſpinas ſuas ad Valentiam ſuccidit. 
Aer V 8 Not Guilty, and Land ſor the Platortt i Was 
moved in Arrreft of Judgment, that the Declaration was not good, be- 
cauſe he does gt fhew the Daantity of the Loads, or Load, and ſo ir is un- 
certain z 35 in the Caſe, Cok. f. tol. 34. Plapter's Cale, Treſpaſs Quare 
piſces ſuos cepir ; and of that Opinion was the but they would 
adviſe. Afrerwards being moved again, in the End of the Term, many 
Precedents were ſhewn tor the Mainramance thereof, wherefore it was 
adjudg'd for the Plaintiffl. Cro. J. 435. pl. 3. Mich. 15 Jac. in B. R. 
Jo in Tre inter alia. fr raking and Lee 
The Re- inter alla, carrfins away 4 ds 
lays, Cer in the Straw. Atrer Verdict firs the Plans ff at . novel * 
Dede Declaration was uncertain; for the Plaintiff had declared tor 
had been Loads ot Corn in the Straw, and it does xs appear whether they 
lid in the Horſe-Leads or Cart- Laads, or what other Loads of Corn they are. But 
County of Glyn Ch. J. anfwer'd, chat it is well enough expreſs d; for it being of 
Seu Corn in the Straw, it ſhall be intended Cart-Loads, and therefore let 
ofaal to car- the Plaintiff have his Judgment. Styl. 466. Mich. 1655. London v. 
__ Wilcocks. 
upon Horſes, whether the Declaration would have been good. Ibid. 


5. Treſpaſs Quare Clauſum fregit, & arberes ſuccidit ad Valentiam de- 
cem Librarum. To which the Defendant demurr'd generally. The 
Plaintiff pray'd judgment for breaking of his Cloſe ; but as to the 
other, che Declaration was inſufficient, becauſe nd expreſs'd what kind « 
Trees. 1 Vent. 53. Hill. 21 & 22 Car. 2. B. R. Tomlinſon v. Hunter. 
ais P. and T. of breaking his Cloſe, chaſing and 
| P. pleaded Nor Guilty. T. zaftified by a Warrant i# 
Replevin, ſating forth, that P. was poſſeſs d of the Catile, and that the 
Plaiatiff took theu azjaftly, whereupon P. complain'd to the Sheriff, who 
made 4 Warrant to the Defendan to replevy the Cattle. Upon Demurrer 


? 


R vo was 


"_ A. , 


it was objected, that it was not ſaid that P. was 7 of the Cattle ut de IM 

Bonis proprits, adly, That no Place was expreſs'd where the Complaint to 
the Sheriff, nor where the Warrant by him, was made. gdly, That he ought 
to have pleaded, that the Warrant was in Writing. Bot none of theſe 
— * were reſolved, becauſe the Court agreed that the Declaration 
was ill, as to the Chaſing of the Beaſts, becauſe it did not ſhew what Sort 


of Beaſts they were; and ſo the Parties agreed to amend on both Sides. 


2 Lurw. Rep. 132. Hill. 3 & 4 Jac. 2. Dale v. Philipſon & al. 


7. Treſpaſs tor taking 200 Buſhels of Salt. The Detendant juſtified un- 
der the Statute 10 M. z. for laying a Duty on Salt, and that it was ſbipp'd 
to be exported, and not weigh'd ; and that he was an Officer &c. and 1 
it. "The Plaintift replied, e Im uria ſua propria abſqus tali Cauſa. n 
Demurrer, Holt Ch. J. faid, That where a Defendant juſtifies by Autho- 
rity at Common Law, as a Conſtable by Arreſt for a Breach of the Peace, 
under Proceſs of the Admiralty &c. there de Injuria ſua one &c. is 
a good Replication; and fo *ris where the Defendant juſtities by Autho- 
riry of an Act of Parliament, becauſe that being a General Law can be 
no Part of the Iſſue. And the Court held the Plea ill, becauſe the De- 
tendant did mot fhew what fort of Salt this was, whether Bay-Salt, Pit- 
Salt, White.Salt &c. ſor the Statute does not extend to all. 2 Salk. 628. 
pl. 3. Mich. 13 W. 3. Chance v. Weedon, 

8. Treſpaſs &c. tor entring bis Hout, and taking ſeveral Keys for open- 
ing the Doors of the ſaid Houfs. Upon Not Guilty pleaded hs Plaintiff 
had a Verdict. It was objected, that the taking of each Key was a diſ- 
tin& Treſpaſs, and might require ſeveral Anſwers, and that the Kind and 
Number ought to be aſcertain d. But it was refolved, this was fufficient= 
ly aſcertain d by Reference to the Houſe. 2 Salk. 643. pl. 15. Paſch. 8 Ann. 
B. R. Layton v. Grindall. 
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(E. b.) Traverſe neceſſary in what Caſes. 


1. IN Treſpaſs of Graſs carried away, the Defendant pleaded his Frank- S. FP And 


tenement, and ſo juſtified. The Plaintiff replied, rhat long before the mie Paten- 
Defendant any Thing had in the Franktenement, one A. B. was ſeiſed in Fee, mired, be. 


and leaſed to the Plaintiff for Tears yet continuing, by which he enter d, and cauſe the 
was poſſeſs'd till the Defendant did the Treſpaſs ; and held good, without Plaintitt nei- 
ſaying any thing more. D. 171. b. pl. 9. cites Firzh. Tir. Replication ther, con- 


" | feß d 
and Rejoinder, Trin. 41 E. 3. aud e the * 


Franktene- 
ment in the Defendant. And adjudg'd the Replication good in Treſpaſs upon Franktenenrent pleaded ; but 
if a Feoffmem had been pleaded in Bar, it had been otherwiſe. Jo. 352. pl. 4. Mich. 10 Car. B. R. Key 
v. Cook. 


$5. In Trefj Graſs cut, which is local, a Man cannot i in But in Tref- 
another Pd ag _ the County in the Writ, but ſhall * ad Not Fab tran. 
5 


tory or 


Guilty; for if the 7408 finds him guilty generally, and expreſsly in ano- moveable, 


ther County, the Verdict is void ; and if he ſays Guilty generally, Modo as of Gods 
& Forma, where it was in a Foreign County, Attaint lies. Br. Traverſe carried away, 
7 7 85 iis or of Battery, 

per &c. pl. 14. cites 9 H. 6. 62. | which way 
commence in one Vill, and continue in ancther, the Defendant may juſtify in another Vill in the ſame Coun- 
ty, without traverſing the Vill in the Writ. Br. ibid  ., W | 5 : 

But if it be of 7 92 local in D. us of Trees or Graſs cut, and he juſtifies in 1 * u, there he 
He to traverſe the Vill in the Writ. Note the Dizer/ity. Br. Traverſe per &c. pl. 14. cites 9 

. 6, 62. + 4 9 2 

And in in D. he may ſay, that he took them in C in another County, and traverſe that he did 
not take in D. and make r have Return &c. and this ſhall make Iſlue; per Martin, quod non 
negatur. Br. ibid. | , *Z 


5 3. In Treſpaſs the Defendatt ſaid, that the Plaimiiff baiPd the Bow) to 
A. in Pledge for Debt, who bail'd it ta the Defendant, who re-baiPd it to 
the Plaintiff, which is the ſame Taking. The Plaintiff ſaid, that R. gave 
it to him, and the Defendant took it, abſque hoc, that he bail'd to A. and a 
good Plea, without traverling the Bailment to the Defendant; for he has 
traverſed the Bailment in Pledge, which anſwers to all; quod nota, per 
Cur. Br. Treſpaſs, pl. 412. cites 10 H. 6. 25. | me 
4 Treſpaſs in D. of Trees cut. It is no Plea, that there are 2 D., and 
none without Audition; tor if he be guilty in any of the 2, the Plaintiff 
ſhall recover; and it he has Zuſtification in any of the 2, he may plead 
it, abſque hoc, that he is guilty in the other. So in Aſſiſe or Account; con- 
tra in all other Actions. Br. Brief, pl. 341. Cites 3 E. 4. 26. And 
ſee 2 E. 4. 10. not ad judge d. Burg H. 6. 5. it is no Plea, Ibid. 
„Ai in Aſſſe 5. In Treſpaſs, if the Defendant ſays that S. was ſeiſed, and infeoff®d 
4 me, him, and gives Colour to the Plaintitt, and the Plaintiſf Joys that he him- 
hy ſay ſelf was ſeiſed till diſſeiſed by the ſaid d. who infeoff 'd the Defendant, and he 
ſeiſed re re-enter*d, and the Treſpaſs meſue &c. And the Defendant ſays that a long 
infeoff'd me, Time before the Plaintiff any Thing had, the Father of S. was ſeiſed, and 
and giv? had Iſſue S. and died, and the Plaintiff enter d, upon whom the ſaid F. en- 
22 e tred and infeoſſ d the Defendant ; this is no Plea, without traverſing that S, 
1 did not diſſeiſe the Plaintiff, becauſe the Diſſeiſin is alleg d by Matter in 
verſing the Fact; but otherwiſe it is where the Diſſeiſin is alleg'd by * Suppoſal. Br. 
Dice. be- Traverſe per &c. pl. 109. cites 15 E. 4. 22. Per Catesby. | 


cauſe the 


Writ is but a Suppoſal. Br. Traverſe per &c. pl. 109. cites 15 E. 4. 22. 


And if the 6. In Treſpaſs, the Defendant juſtified, and gave the Place a Name; the 
Plaintiff in Plaintiſf ſaid that his Plaint is of a Treſpaſs done in another Place, and 
Treſpaſs ſhew'd where &c. and the Name &c. and becauſe he did not anſwer to it, 


N vg „ "demanded Judgment &c. and well without Traverſe, that he has com- 


F. called D. menc'd his Action of any Treſpaſs done in the Place where the Defen- 
fregit &c. dant has juſtified. Br. Treſpaſs, pl. 369. cites 22 E. 4. 50. 


there if the "#4 
4 juſtifies in another Place, he ought to traverſe the Treſpaſs in the Place in the Declaration; 


Per Sterkey. And ſo ſee a Diverſity <vbere Name is given in the Declaration, and where not. Br. Treſ- 
paſs, pl. 369. cites 22 E. 4. 50. : | 


S. C. cited 9. Treſpaſs of Chaſing his Cattle, ſo that they died of the Chaſing. The 
a K. Laid Detendanr pleads, that the Place where &c. is holden of him by ſuch Ser- 
g —— uices, and he diſtrain d thoſe Beaſts, and impounded them in à Pound overt: 

Lev. 283. and that they died there of Hunger in Default of the Plaintiff, the which is 
Hill. 21 & the ſame Treſpaſs. And it was thereupon demurr'd, and without Argu- 


B * nien ment adjudged tor the Plaintiff; for when the Plaintiff alleged that they 
ha Dx died of che Chaſing, and he pleads that they died of Hunger, that is not 


paſs for any Plea without a Traverſe that they did not die of the Chaſing. Cro. 
eheſing 40 Eliz. 384- pl. 5. Paſch. 37 Eliz. Hill v. Prideaux. „ 
ot his Sheep | ot 
ita quod they were damnified, and one of them died; the Defendant juſtified Damage feaſant in bis Frank: 
tenement; the Plaintiff replied, and claimed Common in the Place where &c. the Defendant rejoins and 
Juſtified- by Encloſure, leaving ſufficient Cm mon &c. And upon Demurrer it was inſiſted, that the Plea 
not anſwering ty the Dying of one of the Sheep, was ill; for he ought to have travers d the, Chaſing upon 
which he died. But it was anſwered, this coming only under the Ita quod, is only to avate the Da- 
mages, and he needs not to traverſe it. Keeling Ch. I. held the Bar good for this Reaſon, and the other 
3 held that it is cur'd ar leaſt by the Replication over; and Judgment was given for the Defendant. Lev. 
1 Hill. 21 & 22 Car. 2. B. R. Leech v. Midgley. Vent. 54. 8. U by the Name of Leech v. 
idſley, adjudged. Ray m. 18 5. Anon. S. C. adudged. N 4 


8. In Treſpaſs of a Battery in London, the Defendant pleaded that the 
+ Plaintiff aſſaulted him at D. in the County of S. and if he had any Harm, 
it was De ſon Aſſault Demeſne, and in his own Defence, abſque hoc that he 


was guilty in London. Upon Demurrer it was adjudged no Plea, that 
both the Juſtification: and Traverſe were not — ; tor a Battery in his 
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cen Defence 15 not focal ;-and therefore he may juſtify in any Place, and 3 
therefore he cannit plead it in andi her Place, and traverſe the Place alleged. 
Cro. E. 842. pl. 21. Trin. 43 Eliz. C. B. Purſer v. Hutchins. 

9. Treſpaſs of Battery in ſuch a Pariſh, and Ward in London. The 
Detendant juſtifies in the County of Cambridge, and arreſting him there by 
Warrant from the Sheriff there, and er the Battery in the Pariſh, and 
Ward in the County mentioned; And for this Cauſe it was demurr'd, and 
adjudged tor the Plaintiff that the Traverſe was ill to traverſe the Place, 
bur he ought to have travers'd the County. Cro. Eliz. 860. pl. 31. Mich, 
43 Eliz. in C. B. Johnſon v. Burton & Shur, r 

10. In Treſpaſs Quare Oves Ec. generally, the Defendant preſcribes 
for Eues, and ſays they were Oves matrices. The Plaintiff replies that 
they were Oves ver veces; this is not good without a Traverſe, abſque 
hoc that they were Oves matrices; Per Richardſon and Crook. Het. 
29, Trin. 3 Car. C. B. in Caſe of Johnſon v. Morris. 

11. In Treſpaſs Vi & Armis of breaking his Cloſe, and taking his Cattle, 
the Detendant as to the Force and Arms pleads Non. culp. and as to the 
reſt juſtifies that the Cattle went in for Default of the Plaintiff*s Fence. The 
Plaintiff replies that they came into thro another”s Fence. The Detendant de- 
murs, becauſe the Plaintiff does not aſſign where the Place of. the other 
Cloſe lies, thro* which the Cattle came.  Plainritt ſaid it is nor neceſſary to 
thew where it lies; for they went not in where the Detendant has al- 
leged, and ſo the Traverſe is well taken. Defendant anſwered that here 
is a new Aſſignment, which anſwers not the Treſpaſs tor which the Ac- 
tion is brougar ; and becauſe it is a new Aſſignment, a new Anſwer muſt 
be given, and therefore Plaintiff mutt ſhew the Place where the new Aſ- 
1ignmenr lies. Roll Ch. J. ſaid he pleads no more but that the Cattle 
came in at another Place than is pleaded, and he needs not ſhew the 
Place. judgment for the Plaintiff Niſi. Sty. 357. Mich. 1652. Baker 
v. Andrews. | 

12. In Treſpaſs tor Entry, and Pulling down of Pots of a Fiſhery, the 
Detendant pleads he was Lord of Manor, wherein was a River of Avon, 
in which he had a Fiſhery ; and becauſe the Plaintiff ſet up Poſts there, he 
pulPd them down ; tor which Caule the Plaintiff demurr'd, as amouuting 
only to the general Iſſue, and ſo ill; unleſs there had been a Traverſe, abſque 
huc that he pull'd down the Poſts in the Plaintiff's Fiſhing, to which the 
Court inclined, Judgment pro Plaintiff Niſi. 2 Keb. 57. pl. 23. Trin. 
18 Car. 2. B. K. Hely v. Raymond. | 

13. When the Plaintiff in his Declaration has affign'd a Day of the 
Treipaſs done, and the Defendant ju/ti/ies the Treſpaſs upon the 1 Day, 
there the Detendant needs not traverſe the Day, becauſe the Day is 
agreed on both Sides. 2 Saund. 295. Hill. 22 & 23 Car. 2. Per Cur. in 
the Caſe of White v. Stubbs. | 15 | a4 

14. In Treſpaſs of breaking his Cloſe, and carrying away his Goods, 2 Keb. 8:8, 
the Defendant pleads Not guilty to the breaking of the Cloſe, and jufti- pl. 5o. 8 C. 
fries the taking of the Goods at a Time. varying from that alleged in the De- adjudged. 
claration, and concludes Quz eſt eadem tranſgreſſio; upon which it was 
demurr'd, becauſe he did not traverſe the Time before and after it; and it 
was adjudged for the Plaintiff. 1 Vent. 184. Hill. 23 & 24 Car. 2. in 
B. R. Smith v. Butterfield. Þ 

15. In Treſpaſs of taking his Goods, the Defendant j1/tified by Recovery 
in an Inferior Court, and Executign thereupon by a Fieri facias, Dug eft ea- 
dem captio. And upon Demurrer it was objected that the taking was al- 
leged on one Day, and the Defendant in his uftification varying from that 
Day, ought to have travers'd any other taking, becauſe the tame Goods 
may be taken at ſeveral Times, and that the Quæ elit eadem is nor ſuffi- 
cient. But it was ſaid per Curiam, he having averr'd that it was Ea- + 
dem Captio, the Averment was ſufficient; and the Parties by Conſent 
alter wards pleaded to Iſſue. 2 Jo. 146. Paſch. 33 Car. 2. B. R. Allen 


v. Chamming. | 
a8. - | F. b) Tra- 
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other he is a Treſpaſſor; but it was not adjudged. Br. Treſpaſs, pl. 381. cites 9 H. 6. 64. 
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(F. b) Traverſe. Good. | In reſ pect of the Thing. 


1. T HE Uſe and Preſcription of Common appurtenant was put in Ifſue 
in Treſpaſs, and yet this is in the Right, and the Action is in 
the Poſſe Br. Preſcription, pl. 89. cites 22 Aff. 63. and 30 Aff. 42. 
und 40 E. 3. 31. and 22 H. 6. 51. and ) E. 4. 26. accordingly, and 
| yet 40 E. z. 10. he was put out of this Plea, Ibid. 
Br. De fon 2. In Falſe Impriſonment, the Defendant juſtified to feiſe the Plaintiff 
rort Sc. pl. by Command of his Maſter, as Ward of the Lord of D. his Maſter, of whom 
46. ct'S 7 he Father held in Chrvalry, and the Plaintiff was within A and re. 
e 5 ge, | 
41 E z. 18. tain'd him 6 Months, and then came one F. next Heir, who was raviſ#/d 
inaſmuch as into Scotland in the Life of his Father, by which the Defendant waiy'd 
the Defen- Him; Judgment 11 tort &c. Finch faid the Father held his Land of 
_ _ J. S. and not of the Maſter of the Detendant. And fo De fon tort De- 
Ward. ens meſne without ſuch Cauſe, and was not ſuffer d to traverſe the Tenure, by 
which he ſaid that De ſon tort Demeſne &c. Br. Faux Impriſonment, 
pl. 13. cites 22 All. 85. 
S in Treſ- 3. Treſpaſs in one Acre of Land in D. The Defendant juſtified ly 
pa of = Teaſe of the Plaintiff of the ſame Acre, where in Truth the Leſſor had two 
* W Acres in the ſame Vill. And the Opinion was, that it was dangerous for 
may ſay that the Plaintiff to ſay that he did not leaſe this Acre, tho' the Treſpaſs 
*be Plaintiff was done in the other Acre; but the beſt Opinion was, that he ſhall be 
gave him: the aided in this Form, viz. to ſay that he was ſeiſed of 2 Acres, and leaſed 
- 4 2 2 the one, and the Defendant entred into it, and alſo into the ather, and did 
beat it, and The Treſpaſs, abſque hee that be leaſed the Acre in which the Treſpaſs is ſup- 
the PlaintiF poſed. Br. Treſpaſs, pl. 38 1. cites 9 H. 6. 64. 


may ſay that | 
4 paſſe/s'd 2 Horſes, and gave the one, and the Defendant took it, and alſo took the other, abſque bec 
that be gate the Horſe of ci the Action is brought ; Per Babb. and Paſton & non negatur, and it ſeems 
to be good; for where a Man has 2 Acres or Horſes, and leaſes or gives the one which is uncertain, 
there the Leſſee or Donee by his Entry or Taking makes it certain, and then if he meddles with the 


Treſpaſs againſt the Lord upon Tenure. The Plaintiſt may traverſe 
rhe Tanabe. dut in Avowry the Sein. Br. Treſpaſs, pl. 411. cites 10 


H. 6. 3. 
5. In Treſpaſs, the Defendant pleaded his Franttenement; the Plaintif 

ſaid that he was ſeiſed till by the Defendant diſſeiſed, by which he enter d, 

and the Treſpaſs which &c. the Defendant ſaid by Proteftation, not con- 

feſſing the Diſſeiſin, tor Plea ſaid, that the Plaintiff did not re-enter ; 

and the Opinion was, that it was a good Plea, and that the Regreſs is 
| traverſable. Br. Treſpaſs, pl. 367. cites 22 E. 4 21. 
But if be 6. In Treſp:ſ5, if the Defendant pleads Satifactien, this is only tra- 
un _—_— verſable ; per Brian. Br. Traverſe, per &c. pl. 17g. cites 4 H. 7. 9. 
Lie Arbitrement, and Satisfaction, the Party may traverſe the Accord, Submiſſion, Arbitrement, 
or the Satisfaction. For when the Party will allege the Circuem ftances, and need not, there this is traverſ- 
able; quod nota. Br. Traverie per c. pl. 179. cites 4 H. 7. 9. | 


Brownl. 253. 
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(G. b) Traverſe of the Command. Good or neceſlary. In * 
; what Caſes. * 


i WF: . 
N Treſpaſs, if the Defendant juſtifies by Command of the Owner, the But if the 
I Command is traverſable. Br. Traverſe per &c. pl. 325. cites 14 H. Defendant ' 


I. 
33 9 H. 6. 21 H. 6. 46. 22 f. 6. 34. 33 H. 6. 41, 42. 37 H. 6. J. 13 ++ 5 Fromy 


7. 13. FL. | where &C. 
| . | is the Frank- 
tenement of A. and he by his Commandment &c. The C:mmandment is not traverſable, if the Plaintiff 
claims by a Stranger; becauſe the Franktenement being in a Stranger ought to be anſcwer d Arg. 6 Rep. 
24. a. in Read's Cafe and ſeems admitted, cites Doctrina Placitandi, 352. | 


2. In Treſpaſs, if the Defendant ſays that the Anceſtor of the Plaintiff 
held 1 F. N. by Service of Chivalry, and he by Command of F. took the In- 
fant Plaintiff as Ward; the Plaintiff thall not ſay that De ſon tort de- 
meſne without ſuch Cauſe, but De fon tort demeſne abſque hoc, that . 
N. commanded ; by which the Plaintiff ſaid accordingly, and fo to If- 
ſue. Br. De ſon tort &c. pl. 42. cites 14 H. 4. 32 & 33 H. 6. 41. ac- 
cordingly. 
3. In Treſpaſs of Barley, and a Horſe taken; the Defendant alleged Pro- 
perty in a Stranger, and that the Plaintiff took them and the Defendant by 
the Command of the Stranger re-took &c. and the other ſaid, that De ſon 
core without ſuch Cauſe &c. Br. De ſon tort &c. pl. 15. cites 
19 H. 6. 65. | ; | 
4. In Treſpaſs, the Defendant ji Agree of J. N. The Plain- Br. De fon 
tiff ſaid that De fon tort demeſne abjque that F. NM. commanded him tort &c. pl. 
W & Forma, and the others e contra. Br. De fon tort &c. pl. 2. cites 634% * 
33 H. 6. 41. | | q „ 
5. In Trepaſs the Defendant ſaid that the Franktenement is F. M's, and Heath? Max. 
Ve, by his Comand, enter d; the Plaintiff made Title ky Leaſe of a Stranger, al. 8E 7. 
by which he was poſſeſſed till the Treſpaſs abſque hoc, that the Defendant en- A 
terd by Command of F. N. And a good Traverſe per Cur. Br. 'Trayerſe 
per &c. pl. 137. cites 37 H. 6. 1. - RS 
6. In Treſpaſs, when the Command is the Effect of the Barr, it is tra- As in Treſ- 
verſable, and otherwiſe nor. Br. Traverſe per &c. pl. 222. cites 7 E. 4. 8 
2. per Markham Ch. J. FG: N 
that the 


dant Jaid 
Plainti# befere the Treſpaſs leaſed to R. at Will, and be by Command of R. enter'd and did the Treſpaſs ; and 
per yi — Ch. 1% is no Plea «vithout Privity, by which he ſaid, that be by Command 8 
and did the Treſpaſs ; and no Danger of the Traverſe of the Command, for the Leaſe is the Effect and 
not the Command. Br. Traverſe per &c. pl. 222. cites 7 E. 4 2. | | 


7. In Treſpaſs for Graſs cut, the Defendant juftified as Servant of F. F. Heath'sMax. 
and by his Command for uſing the Common Fl the ſaid F. S. and the Plaintiff t. cap: 5. 
ſaid that the Defendant put in his proper Beaſts, whereof he brought his Ac- * 
tion; and a good Plea without Traden; for ic may be. that he put in the 
Beaſts of J. S. and alſo his own Beaſts, but the Defendant may ſay that he 
put in the Beaſts of F. S. abſque hoc, that he put in his proper Beaſts ; Per 
tot. Cur. Br, Traverſe per &c. 2 385. cires 11 H. . 9. 

8. It Treſpaſs be brought for Cattle tałen &c. and the Defendant jufti- 
fies as Bailiff to J. J. and by his Command that he diſtrain d them Damage- 

Feaſant ; it the Owner did not Command him, he ſhall be a Treſpaſſer. 
The ſame Law for a Diſtreſs for Rent Arrear, for the Command is traverſ- 


able; Per Holt Ch. J. in delivering the er 7 of the Court. Ld. 
e 


Raym. Rep. 310. Hill. 9 Will. z. in Caſe of Britton v. Cole. is 
e (H. b) Tra- 
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S=(Da ) (H. b) Traverſe of the Day or Ne. Good or neceſſary 
te In what Caſes. 


N Falſe Impriſcament ſuch a Day the Defendant juftifed ancti:y 
day by Commiſſion to hear and 3 Treſpaſſes &c abique hoc that 
he took at another * and the other e contra. Br. Traverſe per &c. 
pl. 115. cites 24 E. 3. 
2. Treſpaſs of Bras by Plew taken the ff day of May; the Defen- 
dant fat inc at azctber for Services due, and that there were no ther 
Bea $ There, and trav r the day; and ill, tor he ougnt to traverſe the 
Time & the raking only, and not the Day. Br. Traverte per &c. pl. 3 12. 
cites 33 E. 3. and Firzh. Brief 915. 
3. Treſpaſs ot Battery of his Servant the 11 Pay of May, che Jury 
tound the Battery anather dar; upon Not guilty pleaded, the Plaintiit re- 
coverd. And fo the day xt 'traverſable. Br. 1 reipats, pl. 191. Cites 39 
KE 
7 1 Treſpaſs by a Biſbep ; the Defendant fbew'd certain mel: ing by bing a; 
the Tre when the Temparalties were in the Hands of the Archi e of Can- 
terbury, ae bre, that he did any fach AF nter that the Temporalcies 
came to the Hands of the Plainciti, and the Plaintiit maintain'd as here, 
riſt ; and vet the faſwer amounts oP to the General I ue, as it ſcems, 
Br. Tres S, pl. 194 cites 39 E. 3 
$. In Treſpaſs of Afant the wa. — where in Trath it was the Kur- 
%, and he parade Net gail % & Forma, and the Jery fnds the 
Truth, the Pia:zirff ſhall recover ; and therefore the Defendant ſaid, that 
ſuch axther Day the Plaintiff made an Aſſault upen Him, and the 11] hieb 
be d, De \on Aſſanit demeſve, and in bis Defence, abſque be that he 
was Guilty betore or after the fame Day that he juſtified; and to this 
he was*compell'd by the Court, quod nora. Br. Traverſe per &c. pl. 
cites 19 H. 6. 47. 
Fe it was IS In Treipas 8 Aſſault and Battery the 10th Day F Anzuft Anno 1. 
faid, that ft x7 6. the Der 'endant jufbified De fea Aſaalt demeſne ihe tg Day of Fax. 
a Man fuſe Arne 18 H. 6. ow 6 bye dmg = hn 10 Day of Aug. Anno 17. 


gle in Trer 


bas for Cn. &c. And per Newton and Paſton clearly, he ought ro traverſe abſqu: 


— I. doc tb be is Guilty befere or after the h 14 Day of Jan. for it he be 


Lanmes n found Guilty any ocher Day he ſhall be condemn'd ; and Markham 


Tanga. > would noc traxerſe fo, by which Yelverton demurred. Br. Traverſe 
trarere that per &c. pl. 16. cites 20 H 6. 14. 15. 

Sn e mr after this Thee of Communirng ; od nota Br. Travers yer & H 16. cites 20 
6. 14. 15 


-. Treſpaſs «f raking E Uw; the Defeadant jnftißed becauſe the Pro 
perry was to H. R. =bo ſold it 1 bizs at . tm the County of C. &c. The 
Plazneff ſad, that the Saiz to the Defendant was the third Day of Oiter 
Anz 20. axd b:fore this, that is to fay the 4 Day of Auguſt, im the ar 
22 gortiny jeld it tothe Plarzteff at C. 1m the County of N. And 

ber ſaid, that be {dd it to hexs abſqae bur, that be ſold old it to the Plain 
riff before that be fold to the Defendant, and fo to Iſſue; for Porting- 
ton would not traverſe the Day bur the Time. Br. Traverſe per &c. pl. 
94 cites 21 H. 6. 41. 

8. In Tretpais the D jafifes the taking of Beaffs by Precept of Wy- 
thernam 1 Cn dare#:d [ach a Day before Whitſaztide ; the th 2 De jaw 
aur dmr ur bac, that be bad Precept to him directe! before Nn 
[antide, m the 70 that the Plaiziiff connted was ihe Monday La- 


fare 


4 
* 


* © * 9 0 
* * 9 
* 
8 2 „ lll a * ” 1 tn. Milt * * 
_ _— 
— — * 


Treſpaſs. .£ 69 
fore I hitſuntide Anno 19 H. 6. Priſt. Danby ſaid he zook rf Inboard 


Plaintiff by Force of the Ib arrant before the [aid Feaſt ; Priſt; Er fic ad Patri- 
am. Br. 'Traverſe per &c. pl. 103. cites 22 H. 6. 36. ? 

9. "Treſpaſs. Te Defendant juſtified, becauſe at another day after, the 
Place where Cc was the Soil and Franktenement <f F. N. who leaſed to him 
for 10 Years &c. and as to any Treſpaſs before Net guilty. And in Treſpaſs 
Anno the 18. the Detendanr juſtittied by Deſcent trom his Father the 19. 
and to any Treſpals before Not guilty. Br, Treſpaſs, pl. 160. cites 22 
H. 6. 49. 

gy Treſpaſs, the Defendant pleaded Award made at I. in the County 
of M. to pay 10 8. which he has paid ; the Plaintiff ſaid that before this the 
Arbitrators awarded him to pay 10 $ and a Horſe at D. in the County of C. 
and be has not paid the Horſe; the Defendant maintain'd his Bar abſque hoc 
that they did Award in the County of C. prout &c. before the Award made 
at N. Priſt; and the others e contra; and ſo note the County and the 
Time traverſed. Br. Traverſe per &c, pl. 107. cites 22 H. 6, 52. 

11. In Treſpaſs, note, always where a Man. traverſes the Time, it is Ain Treſ- 


no Plea without fvewing the dey certain. Br. Traverſe per &c. pl. 165. 2 


cites 39 H. 6. * 45. an Obliv a- 
| tion bail'd to 
the Defendant to keep and re deliver ; and he ſays that it vas bail'd to him to deliver over to . N. cubich kt 
has done, abſque ho- that be tore it before the Delivery to IF. N. this is no Plea, without ſhewing at what 
Day he delivered it to W. N. Quod nota per Cur. by which he ſhew'd the Day &c. and travers'd ag 
above. Br. Traverſe per &c. pl. 165. cites 39 KH. 6. 45. | 
* Miſprinted in all the Editions, and ſhould be 44. pl. 7. 


12. Treſpaſs upon 5 R. 2 by A. againſt B. The Defendant ſaid that be- 
fore the Entry F. N. was feiſed and infeoffed the Defendant, and gave Co- 
leur &c. The Plaintiff ſaid that before F. N. any Thing had, he himſelf 
was ſeiſed in Fee till by B. diſſeiſed, who infeoffed be Jad F. N. who in- 
feoffed the Defendant, upon whom he enter d and was ſeiſed till the Treſpaſs. 
Littleton ſaid a lung Time before the Plaintiff any Thing had B. was ſeiſed 
and infeoff*d J. N. who infeoffed the Defendant, and the Plaintiff slaiming 
as above, enter d and was ſeiſed till B. enter'd upon and diſſeiſed him, 
abſque hoc that B. diſſeiſed the Plaimiff before the FA made 
ly B. to the ſaid F. N. Priſt &c. and the others e contra; and a 
good Iſſue per tot. Cur. Brook ſays he wonders that the Time was tra- 
verſed as here; tor he ſays it ſeems that the Diſſeiſin only ſhall be tra- 
verſed. - Br. Traverſe per &c. pl. 204. Cites 1 E. 4. 6.——And that ſo it 
was faid tor Law in C. B. 6 E. 6. per Hale Juſtice and others, and that 
this Book is nor Law. Ibid. | 
13. In Falſe Impriſoament, the Defendant juſtified at another Day after, 
abſque hoc that he was guilty before &c. And there per Danby, the Plain- 
tiff ought to reply that guilty the Day in the Declaration, priſt &c. and yet 
it he be found guilty any Day that the Pefendant has nor juſtified, the 
Plaintiff ſhall nor recover; bur the Plaintiff cannot reply that guilty Modo 
& Forma prout &c. tor this goes as well to the Day that the Defendant has 
juſtified, as to other Days, which is ill; quod Danby conceſſit. Br. Re- 
plication, pl. 40. cites 5 E. 4. 5. gon | And there 
14. Treſpaſs of Aſſault the 1/f of Fuly, Anno 2 R. 3. Defendant ſaid it was faid | 
that poſtea, viz. 4 Die Fanuarii in the ſame Tear, the Plaintiff made an A. er; 8 
ſault upon the Defendant, and he beat him in his Defence, abſque hec that (ch Caſe 
he was guilty before or after the ſaid 4th Day of January. The Plaintiff pleaded Re- 
ſaid that De ſon tort Demeſne ab/que tali cauſa ; and it was ſaid that the 4% of the 
Plainriff ought to reply that guilty Modo & Forma &c. But he may give Auprig Ls * 
other Day in Evidence. Brook makes a Quzre, and ſays Mirum / be- the road » 
cauſe the Day only is now in Iſſue. Br, General Iflue, pl. 92. cites 2R. 3. 11, en ſupp;/ed 


in the Decla» 
ration, abſque loc that he «vas guilty after, and the Iſſue cba joined the Releaſe ; Quod mirum eſt by 
the Reporter; gere Legem ; he it is only a Note. Ibid TY ; 1 
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570 Treſpaſs. 
15. Falte Impriſonment. The Plaintiff ſppoſed the Treſpaſs and Fall: 
Impriſonment ta be 10 December 29 Elis. The Defendant pleads that be by 
a Warrant of the Sheriff &c. did arreſt and impriſon him 2 & 3d Die De. 
cemb. before, abſque hoc that be was guilty before or after &c. 'The Plaintiff 
replied he was gmity &c. after the 3d Day of Decemb. proat in Narratione 
ſua ſpecificatur; it was found tor the P aintiff. Ir was moved that the 
Iflve was not well join'd; for it is that he was guilty &c. alter the 
zd Day &c. bur ſays net, and before the Add ion brought. But it was 
ruled to be well join'd; for when it is faid he was guilty after the 3d 
Day &c. prout &c. it is to be intended berween the zd Day and the Day 
of the which he counted. And the Plaintiff had Judgment. Cro, E. 
95. pl. 6. Paſch. 30 Eliz. B. R. Richardſon v. Pricker. 

So in Tre- 16. Treſpaſs was alleged to be done ) Maii, The Defendant jufified 

pats tor . ente 1otb of May, and concluded bis Plea thus, Ouæ eff cadem Tran. 

mg tro Flats » 4 Rs 

„ er 10, grelſio. And upon Demurrer this was held a good Plea by 3 Judges 

Jan 35 Car. againſt Yelverton; tor the preciſe Day need not be anſwer'd ; 71 fuß. 

2. The De-c;eut that the Fuſtification be on another Day, ſo as there is an Averment 

— that tis eadem Tranſgreſſio. And Judgment Quod querens nil capiar 

lee in a &c. Bultt. 138. Trin. 9 Jac. Vaſtenope v. Taylor. 

Fair by Pre- 

re at G. in Kent, on Sept. 14. 35. Car. 2. &c. que eft eadem tranſgreſſio &c. and traverſed that he 

was Guilty of the taking any where cut of the ſaid Fair ; and upon a Special Demurrer, for that the Plea 


did rot aniwer the Declaration, it was infifted that the Traverſe was ill, becauſe the Defendant did ge- 


traverſe the ume of the taking, as well as the Place; but per Cur. the Concluſion que eft eadem with a 
Traverſe of the Place, is good without a Traverſe of the Time. And Judgment for Defendant. 3 Ley. 
227. Trin. 1 Jac. 2. C. B. Bodle v. Wilkins. | 


2 Saund. 17. Treſpaſs for entring his Cloſe and taking his Goods 9 Oct. 20 Car. 2. 
be 0 5 * the Deſendant pleaded that R. was ſeiſed in Fee, and 23 Fuly 20 Car. 2. 
r pfliaritf demiſed the Place where to the Defendant, and that be 16 Fuly demiſed to 
—2 Keb the Plaintiff for a Quarter of a Tear, which ended 16 Ocfober 20 Car. 2. 
35 pl. 28. and becauſe the Goods were there after the Quarter of a Near ended, be took 
S C. ad> them Damage feaſant, abſque hoc that be tcok them 9 Ocfaber, or on any 
- dg'd tl Time within the Quarter of the Year. The Plaintiff replied De injuria ſus 
ordingly. . — . . S's 
propria abſque tali cauſa ; upon which the Detendant demurr'd. And it 
* was refoly'd that the Replication De injuria &c. abſque tali cauſa was 
ilt; tor it may be that he took them before the Quarter of the Year, and 
betore the Demiſe to the Defendant by R. by which Judgment was 
given for the Plaintiff. And it ſeems that the Traverſe ought to be 
Abſque hoc that the grh October, or any Time betore the 23d July, or 
during the Quarter of the Year &c. Lev. 30). Hill. 22 & 23 Car. 2. 
B. R. White v. Stubbs. 8 | | 

18. In Treſpaſs the Defendant juftified by a Precept out of a Hundred 
Court, and traverſed that be was guilty before the Delivery of the Precept, er 
after the Return. And upon Demurrer it was objetFed, that this Traverſe 
is not good; it ſhould bade been before the Tefte, or after the Return of the 
Precept; Sed non allocatur; for if the Traverſe is too narrow, tis to the 
Prejudice of the Defendant, and not of the Plaintiff, 2 Lev. 81. Hill. 

24 & 25 Car. 2. B. R. Doe v. Parmiter. 
19. In an Action of Treſpaſs &c. the Defendant jaſfiſſes by a Licence 
&c. and in his Juſtification agrees in Time with the Plaintiff *'s Declare 
tion. He need nc traverſe before and after, and cites Hob. x04. But then 
the Plaintiff may vary his Time. Freem. Rep. 246. pl. 257. (bis) Hill. 

” 1677. Anon. ' 
20. In Treſpaſs, Aſſault, and Battery, the Defendant pleaded a General 
Releaſe of all AFioas &c. from the Beginning of the World, a/qae as 
Diem datus ot the faid Releaſe. And it hbappen's, tbat tbe Battery was 
Aone upon that very Day in which the Releaſe was dated; fo thit it was 
held that this Action was not diſcharg'd, tor the Releaſe did not in- 
clude that Day. The Defendant ſhould have traverſed all &c. after the Day 1 
| "WM 


> — =... ca... «Mi 


for Right of Common after the Corn is cut, an 


fore the Tefte, and after the Return of the Writ ; ſo that there is a Time not Cart. 86. 


e e 


2 88 Treſpaſs, 5 571 


the Date of the Releaſe. 4 Mod. 182. Paſch. 5 W. & M. in B. R. Dixon 
v. Terry. | 8 
21. ſn Treſpaſs laid to be done 1/f of Angus the Detendant ju/ti/ies 
that after it was cut he put 
in his Cattle, abſque hoc quod eſt culpabilis aliter vel alio modo. And upon 
a Demurrer to this Plea it was adjudg'd ill, becauſe it did not anſwer the 
Treſpaſs done 1 Aug u, it having no Reference to that Time. 3 Salk. 357, pl. 
14. Paſch. 9 Will. 3. Anon. 
22. In Treſpaſs of Battery and Falſe Impriſonment, the Defendant juſti- * This Caſs 
fies under a,Capias, teſte the 27 Fan. and returnable 1oth of April following, u. Mich. 


% 


and ſays, that by Virtue thererf he took the Plaintiff the gth of March, and 2 x 2, in 


but 


diſebarg d him the lot h; alſque hoc, that they were guilty at any Time be- adjornatur, 


traverſed, in which the Petendants may be guilty, notwithſtanding any 
thing that appears to the contrary, viz. between the 1oth of March, 
which was the Day of the Diſcharge of the Plaintiff, and the rorh of 
April, which was the Return-Day of the Writ, And they cited Carter 
$4. * Atkins v. Cleaver. And of this Opinion was the whole Courr. 
Ld. Raym. 231. Trin. 9 W. z. in Caſe of Truſcott v. Carpenter and 
Man. | | | 


(I. b) Traverſe of the Place neceſſary in what Caſes. 


: 


1. IN Treſpaſs of Battery at B. the Defendant ſaid, that the Plaintiff the Heath's 
ſame Day aſſaulted him at S. and the Ill which he had was De ſon Aſ- Max. 108. 
l: ault demeſne, and in his Defence, abſque hoc, that he aſſaulted him at B. fs cues, 
And the I laintiſf ſaid, that De fon tort demeſne, without ſuch Cauſe 5 and © © S 
well, per Cur. without maintaining the Place, becauſe B. and 8. were is _ g 
one and the ſame County, and the Treſpaſs tranſitory. Br. Traverſe per + ö 
&c. pl. 38. cites 43 E. 3. 29. | 
2. Contra where the Place was in another County, or if it was of Yreſ= Heath's 
paſs local; per Cur. in the Abſence of Thorp. But ſome of the Perſons Max. 108. 
preſent ſaid, that he ought to have maintain'd his Writ. Br. Traverſe $75 5 
per &c, pl. 38. cites 43 E 3. 29. | i 
3. In Treſpats, n Middleſex, of Goods carried away, the Defendant juſ< In Treſpaſs 
tified the 1 by reaſon of a Hit; and no Plea, without tra- # ex, | 


verling the taking in Middleſex. Br. Tra erſe per &c. pl. 47. cites 9 
11 H. 4. 3. | 2 may 

nd EA n | Gift i 
Eſex, by which. he-tooketliem, and ſhall not traverſe j for Gift is ſufficient to take the Fa, + pr 
County. Br. Traverſe per &c. pl 71. cites 19 H. 6. 50. 71. S. P. Ibid. pl. 127. Cites 9 E. 4. 26. — 
S. P. lvid. pl. 300. cites 9 E. 4. 49. 50 S. P. per Priſot. Contra of Delivery; for the Delivery 
cannot be bur in one Place only. Br. Traverſe per &c. pl. 284. cites 34 H. 6. 5. 


4. In Treſpaſs of cutting Reeds in D. it is no Plea, that the Place Br. Treſpaſs, 
where &c. is in S. and not in D. but may juſtiiy in another Place by ix 107. cites 
ſpecial Matter, abſque hoc that he is guilty in D. Br. Traverſe per &c. 
pl. 55. cites 9 H. 5. 9. N 8 

5. In Treſpaſs local in D. the Defendant juſtified in S. in the ſap In Treſpaſs 
County, and to the Treſpaſs in D. Not Guilty; and well; for he ought to T 47 


traverſe in Treſpaſs local, Contra in Treſpaſs tran/itory. Br. Traverſe per edn, ef 


&c. pl. 291. cites 14 H. 6. 21. and 8 H. 6. 36. '\ andy, he 
| | lace (ball 
ret make Iſſue, nor is it traverſable, no more than in Treſpaſs upon the Caſe of an Aſſumpſit, and th ſd 
may be continued. - Contra of Treſpaſ? local, as Trees cut, and Graſs mow'd. Note the Diverſity, Br. 
Traverſc per &c, pl: 283. Cites N + . M. 1. i S 
by. oy Treſpaſs 


* 


F 2 


* London, or elſe where extra Com' N. Ir was demrr'd becauſe be juſtifies, and alſo traverſes. But the 


: 
' 
| 
: 
| 


7 B. by this Matter in any Place in this County. Br. Traverſe per &c. pl. 127. 
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| Treſpaſs of Aſſault and Battery in London. The Defendant juſtified in the County of N. by a Warrant 
from the Sheriff of N. upon a Latitat, Quz eſt eadem Tranſgreſho, abſqae hoc that he was guilty in 


— 
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Court held it well enough, becauſe the Juſtifcation being in another ty, the County where the Action is 
bronnht et to be tFiverſed, and the PlaintitF may maintain the Action and Iſſue if he will, or traverſe 
the Plea at his Election. Cro. J. 3-2. pl. 1. Trin. 13 Jae. B R. Bateman v. Woodcock —Roll Rep. 
221. pl. 26. S. C. adjudg'd accordingly, tho? it was objected, that the Plea is double; for the Juſtifica- 
tion in N. Que eſt eadem Tranſgreſſio, had been ſufficĩent without more, and then the Traverſe makes 
it double, and ſaid he had a Report in Point adjudg'd accordingly. But the Court told him, that he 
could not take Advantage of this upon a General Demurrer. 


6. In Treſpaſs againft F. N. of F. it is no Plea, that he was dwelling 
at B. the Day of the Writ, unleſs he ſays and not at F. Quod nota. For 
the Negative makes the Iilue. Br. Traverſe per &c. pl. 67. cites 19 
T H. 6. 1. 

7. Bill of Diſceit, for that the Defendant, Deputy of the Sheriff” of B. 
imbe/ilPd a Writ ot Habeas Corpus u the County of Middleſex, and brought 
. the Bill in Middic/ſex. The Defendant ſaid, that the High Sheriff of B. by 
F. N. his Under-Sheriff, commanded him at B. in the ſaid County of B. to re- 
rain it after the Delivery, and before the SubftraFion, and not to return it, 
by which he retain d it, which is the ſame SubſtrafFion &c. And by the 
beit Opinion, becauſe he ſaid, that ir is rhe ſame SubtratFion, which is in 
anct her Ounty, and does not traverſe the Subſtraction in Middleſex al- 
leg'd in the Bill, it is no Plea. Br. Traverſe per &c. pl. 71. cites 19 

H 6. 50. 71. 
8. So of Falſe Impriſoument in Middleſex, and the Defendant juſtifies in 
Eſſex, he ought to traverſe in Middleſex ; Per Markham. Br. Traverſe 

per &c. pl. 71. cites 19 H. 6. 50. 71. 

In Treſpas 9. Treſpaſs of Battery and Impriſonment at N. the Defendant juſtified at 
„ -wagd m F. became the Defendant would have robb'd at S. abſque hoc, that he im- 
: may Priſon'd him at I. And the Abſque hoc was oulted; for he may HIN 


if it bein the cites 9 E. 4. 26. 
—— — that the Aſſault continued, and without traverſing the Aſſault in C. Quod nota, which 
the Court granted. Br. Traverſe per &c. pl. 287. cites 35 H. 6. 50. 51. 


* 
. 


10. But it he juſtifhes by Franktenement in another Vill, there ought to 
be a Sans ceo. Br. Traverſe per &c. pl. 127. cites 9 E. 4. 26. 

11. Treſpaſs of cutting and carrying away in C. the Defendant juſtified 

in B. And becauſe he does nor anſwer to the Treſpaſs, Judgment was 

iven for the Plaintiff; for he ought to have traverſed Abſque hoc, that 

5 is guilty in C. But hers it is in Treſpaſs of Battery. 2 Roll 

Rep. 495. Hill. 22 Jac. B. R. Oxtord (Bp.) v. Adams. 


WY — 


— 


(K b) Traverſe of the Place. Good or not. 


1. IN Treſpaſs of Sheafs taten, the Defendant juftified for Tithes, and the 
other the like, boih as Parſons of 2 Pariſhes ; and the Iſſue was, if 
the Place was in one Pariſh or the aber. Br, Traverſe per &c. pl. 340. 
cares 50 E. 3. 20. 

; 2. In Treſpaſs of Goods taken, the Defendant ſaid that before the Plain- 

Heath's . i a | 
Mar 108. Tiff any Thing had, F. S. was poſſeſs'd Sc. and baild to W. N. in another 
cap. 5. cites Place in the ſame County, who made the Defendant his Executor, and died, 
&C and the Defendant ſeiſed them as Executor in another Place in the ſame County 
which the Plainriit did not count of, and the Plaintiff took = 72 * 

; en 


* . 
„ . * * 
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Defendant re-tcok them, ab/que hoc that he took them in the Place where the '. +: 
Plaintiff counted; Per Babb. Jaft. This is no Plea, where the * whole is Orig is 
in one and the ſame County. Contra it it was in diverſe Counties; for N % 
then you ſhall have the Traverſe, on which he omitted the Traverſe. Edition 
Br. Traverſe per &c. pl. 6z.-cites 7 H. 6. 35. the others 
3. Treſpaſs in D. in the County of Derby. The Defendants juſtified in are (tout.) 
T. in the County of Netting ham, atſque hoc that they are guilty in D. Modo © | 


„ 


& Forma. And per Cur. Nothing was entered but Not guilty; for he 61 

cannot juſtify in another County, abſque hoc that he is guilty in the * 

County named in the Writ; for in Treſpaſs in D. upon Not guilty, the 6 

Fury may find him guilty in another Vill in the ſame County, but not in ano- | 

ther County; tor this is a void Verdict. Br. Treſpaſs, pl. 19. cites 9 5 b 

H. 6. 62. 9 
4. Treſpaſs upon the Cafe, for that the Defendant ſold to him certain * 

Wocd at N. for 200. and ſbeto d a Portion of that which was good and mer- 

chantable, and warranted the reſt to be as well mark'd as the Portion was, 2 


whereas the Remnant was detective, to the Damage of 20 l. Newton ſaid 
he ſold to him certain Wood at B. and warranted this Wood good and 
merchantable, that is to ſay for ſuch a Sum and fo many * Parcels as the * Orig. is 
Plaintiff had declared, which was good and merchantable, abſque hoc (Veſſels) in 
that he fold to him at N. prout &c. and a good Plea per tot. Cur. Br. all the Edi- 
Traverſe per &c. pl. 150. cites 14H. 6. 22. tors; ih 
5. Treſpaſs of Impriſonment and Battery at B. in the County of H. [till] be Book is 4 
made Fine. Velverton ſaid Actio non; tor as to the Vi & Armis Aſſault and (Parcels?) 
Battery Not guilty, and to the Impriſonment that he ſued Attachment againſt 
the Plaintiff, directed to the Sheriff of London to arreſt the Plaintiff, return- 
able ſuch a Day, zo anſwer bim of a Treſpaſs Ec. by which A. B. Miniſter 
of the Sheriff at B. in the Ward of B. in London, by Virtue of the Attach- 
ment arrefted the Plaintiff, and carried him to the Compter, and the Defen- 
dant came in Aid of bim, abſque hoc that he is guilty of the Impriſonment at 
B. Modo & Forma, and to the Fine pleaded Not guilty, Markham ſaid « * = 
Guilty at D. in the County of H. priſt &c. and the others e contra. Quzere  *- 
of this Traverſe ; for it ſeems that it ought to be Aſque hoc that he is guilty 88 
in the County of H. Br. Traverſe per &c. pl. 73. cites 19 H. 6. 35. r p 46. 
6. In Treſpaſs of Goods taken at E. Forteſcue pleaded-Attio non; for Priſor e , 
before the taking the Plaintiff himſelf delivered the Goods to the Defendant at there is no, 
C. in the County of Middleſex, to deliver to S. N. which he bas done, abſque Meſne In- 
hoc that he is guilty of the taking at E. & hoc &c. and demanded Judg- ſtant. Br. 
ment ſi Actio; and upon Argument it was held a good Plea per tot. Cur, 2 %y5 
: per &c. pl. 
Br. Traverſe, per &c. pl. 74. cites 19 H. 6. 43. 5 5 e 
” | 6. 5. ot 
7. Treſpaſs of Goods taken at E. in the County of York. Forteſcue ſaid In Treſpaſs | 
the Plainriff baiPd to us the ſame Goods at NM. in the County of Middleſex to 2228 4 
bail to F. S. &c. abſque hoc that he is guilty at E. in the County of York, am 0% ., 
Is. &c. And the Opinion of the Court was, that it is a good Plea. he County of 
rook ſays, Ouere it he ſhall not traverſe the Taking in the County of E. the De- X 
Vork; for rhe Place certain is not much to the Purpoſe. Br. Traverſe f l. 
per &c. pl. 36. cites 19 H. 6. 43. | fie 


- | ſon tort De- 
| | | * 3 me ſne at F. 
in the County of Middleſex, abſque hoc that be is guilty in the County of E. and not at B. in the County of E. 
and good, and the other e contra; quod nota, the County travers'd, and not the Place; for if he be 
be guilty at any Place in this County, it is ſufficient for the Plaintiff. Br. Traverſe-per &c. pl. 85. 
cites 21 H. 6. 8. 9. Heath's Max. 108. cites 8. C,—— Br. Traverſe, pl. 293. cites 8. C. 88 
So in Treſpaſs of cutting bis Graſs at D. in the County of D. the Defendant juſtified at __ the County of 
S. abſque hoc that he is guilty at D. in the County of D. Er non Allocatur ; for by the Opinion of the 
Court he eng bt to traverſe the Treſpaſs in the County of D and net the Place; by which he Md accordingly, 
and a Plea per Cur, Quod nota.. Br. Traverſe per &c. pl 102. cites 22 H. 6. 35. 


In Treſpaſs the Plaintift declared on a Battery at D. in the C unity ef Middleſex, the Defendant pleaded 


Son Aſſault at S. in the Cunty of G. abſque hoc that he was guilty at D in the County of Middleſex, upon 
Demurrefit was inſiſted that the Traverſe was not good, and pur a Difference bet een Juſtification 65 
0 


cal and tranſitory. And it was adjudged after many 6 the County was not traverſable, and 
6 * 7 6 N 
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N Fireman was given for the Plaintiff, Gawdy ] being of a contrary Opinion. a Le. 
* ch. 


26 Eliz. B. R. Partridge v. Pool. 3 Le. 97. pl. 139. 8 C. in the fame Words. 


feaſant; "The Plaintiff replies that they were taten in Bl. Acre, abſque Bu 


79. pl. 10g 


8. Treſpaſs in A. in the County of B. the Defendant juſtified by Precept 
of the Sheriff &c. at S. in another County, abſque hoc that be is guilty in 
the County of B. and the other ſaid that guilty at B. priſt, and to this he 
was received; and yet if he be found guilty in any Place in the Coun 
of B. the Plaintiff thall recover, notwithſtanding rhe Rejoinder in B. 
but it ſeems that he thall ſay, Guilty in the County of B. prout &. bur 
quære inde. Br. Traverſe per &c. pl. 79. cites 19 H. 6. 57. 

9. Treſpaſs of a Cloſe broken, and Battery at N. The Defendant to the 
Cloſe broken juſtified in C. abſque hoc that he is guilty in N. and well, be- 
cauſe it is all in one and the ſame County ; for otherwiſe it ſeems that he 
ſhall ſay Not guilty, 5 was in another County, as in 9 H. 6. and to the 
Battery he juftified in C. abſque hoc that he is guilty in N. and the Traverſe 
was ouſted, becauſe it was a Treſpaſs tranſitory. Br. Traverſe per &c. pl. 
go. cites 21 H. 6. 26. ' 

10. Where the Defendant in Treſpaſs of Corn intitles himſelf to the 
Tythes ſever'd &c. as Parſon of A. alleging that all the Vill of B. is in the 
Pariſh of A. and that thoſe Tythes grew in B. and the Plaintiff intitles him- 

ſelf by Sale of the Tythes by the Parſon of O. for 7 Nears, and that they grew 
in a Place called P. in B. Abſque hoc that all the Vill of B. is in the Pa- 
riſk of A. this is a good Traverſe by Award. Br. Traverſe per &c. pl. 
95. cites 21 H. 6. 43. 

11. In "Treſpaſs of Aſſault to his Servants at B. it is held a good Plea 
that the Servants were cutting the Graſs of the Defendant at C. by which he 
prohilzted them, and laid his Hands upon them and commanded them to go 
out of his Land, abſque hoc that he aſſaulted them at B. And yer Contra 
tis ſaid, where the Defendant juſtifies by the Aſſault made by the Plaintiff 
himſelf to the Defendant. Note the Diverjny; tor in the firſt Caſe the Fu- 
tification ariſes by Reaſon of the Soil, Contra in the ſecond Caſe, and there- 
tore in the one Caſe the Place is traverſable, and in the other not, Br. 
Traverſe per &c- pl. 1). cites 27 H. 6: 9. 2 

12. In Treſpaſs of Beats wrongfully taken in D. The Defendant ſaid 
that he was ſeijed of 2 Acres in S. and found them there Damage Feaſant, 
un he took them there, abſque hoc that he is Guilty in D. And a. good 
Plca without traverſing all the County, otherwiſe it is of things which may 
be continued, as Battery or Goods carried away. Br. Traverſe per &c. 
pl. 306. cites 11 E. 4. 9. | 

13. Treſpaſs of Goods taken at D. in the County of Middleſex, Detendant 
pleaded that before the Treſpaſs ſuppoſed F. S. was * thereof, and 
Lai d them to the Plaintiff in the County for ſafe Keeping there, and 
aſter F. S. commanded the Defendam to take the Goods of the Plaintiff in the 
County of E. by which be tock them at N. in the County of E. and delivered 
them to the ſaid F. S. abſque hoc that he took them at D. in the County of 
Arddieſex ; and becauſe his Warrant was to take them in the County of 
E. therefore a good Plea for the Loſs of his Evidence, and ſhall not be 
3 to take the General Ifſue. Br. Traverſe per &c. pl. 278. cites 
22 39. 1 | : 

wh + Battery &c. the Action was laid in London, when in Truch it 
was done at Uxbridge ; the Defendant pleaded that on ſuch a Day and Fear 
the Plaintiff at A. in the County of H. made an Aſſault upon him and the 
Harm &c. abſque hc that he is guilty in London. The whole Courr held 

it a good Plea. Goldsb. 2. pl. 5. Paſch. 28 Eliz. Webſter v. Paine. 
15. Replevin. The Detendant avows the taking in Wh. Acre Damage 


that they were Damage feaſant in Wh. Acre; and it was thereupon de- 
murr'd. The Court without Argument ruled it to be an ill” ere; 
for he ought to have travers'd the Place of the Taking, and not "ar w_ 
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were Damage feafant; and adjudged tor the Avowant. Cro. E. 3 92. pl N 
11. Hill. 37 Eliz, B. R. Watts v. Hagden. n | 

16. In Treſpaſs for killing his Dog at E. the Defendant ju/tiffed in D. 
within the ſame County as Warrener there, and that the Dog was killing F 
Conies as he had done before, abſque hoc &c. that he is guilty apud E. 
prout &c. And it was thereupon demurr'd, becauſe he traverſes the Place 
only &c. and does not traverſe all other Places, But all the Court held 
that the Traverſe was good when his Cauſe of Fuftjfication is Local, and 
that he ms — _ an _ —_ 25 lace. Wheretore it ac- 
cordingly was adjudg'd for the Defendant. Cro. J. 5. pl. 13. Mich. 
2 Jac, B. R. W hurt v. Damme. | Fun 
17. Treſpaſs of Falſe Impriſenment at C. The Defendant juftified as 2 Bulſt. 326 
Steward of the Curt of the Stanneries at A. by Proceſs of the Court there ; Hill. 12 Jas, 
abſque hoc, that he was guilty at any Place extra Jury. ion Curie Stanna- *: Pen of 
rie ; but neither juſtifies or e the Impriſoument alleged at C. which Lordingle.— 
might be within the Juriſdiction, and was not anſwer'd to; and there- Roll a. 
tore Judgment wry ven againſt the Defendant for Default in the Plea, 264. pl. 37. 
becauſe the Traverſe was not ir enough. 2 Lutw. 1563. in the Ap. Mich. 13 


* - 
4 


ndix, in the Argument of Sir John Powell in the Caſe of Gwinne Awg ace 
Lyely v. Sloley. | cordingly. — 
: Hob. 185 pl. 
216. Slowley v. Eveley, S. C. in the Exchequer ; but S. P. does not appear. Cro. J. 439. pl. 11. 


Mich. 15 Jac. in the Exchequer, Eulty v. Slolep, S. C. but S. P. does not appear. 


18. Treſpaſs of breaking his Cloſe, and digging bis Soil. The Defen- 
dant pleads, that the Place where 1s 2 Acres call'd Bl. Acre, which is his 
Freehold, and fo juſtifies. The Plainritt replies, that the Place calld Bl. 
Acre is his Freehold, abſque hee, that it is the Freehold of the Defendant. , 
The Detendanr 3 becauſe it is but a common or Hank Bar, and | 
is only to inforce the Plaintiff to aſſign his Treſpaſs in a Place certain, * 
the Declaration being general, and ſo the Bar not traverſable; and of | 
that Opinion were Doderidge and Chamberlain. But Houghton e con- 
tra, and the Plaintiff may athgn a new Place, or traverſe this Bar at his 
Election; per quod adjornatur. Cro. J. 594. pl. 16. Mich. 18 Jac, B. R. 26 
Rickman v. Coxe. | | "7 

19. In Treſpaſs for breaking and entring his Cloſe call d Horn-Hill in the 2 Lutw. * 
Pariſh of R. and chaſing, taking, and impounding his Sheep there found &c. 1447. Me- 
The Defendant as to all, befides the Chaſing, Taking, and Impounding, Peckham, | 
pleads Not Guilty; and as to that, he juſtifies that be was ſeiſed in Fee of a8. C. with 
Cloſe call d Orchards in R. and rook the Sheep there Damage feaſant &c. the Exce 
Abſque hoc, that he took- and impounded them in the Choſe aforeſaid calf d _ 

Horn- Hill, Mao & Forma, as the Plaintiff declared. The Plaintiff de- ud ne 
murr'd ſpecially, and adjudg'd for him, becauſe the Traverſe is ill, it Obſervations 
being of Matter not alleg'd ; for the Plaintiff does not ſay that the De- of the Re- 
lendant took the Sheep in the Cloſe call'd Horn-Hill, but =_ ( Ibidem Fort but 
indentas) which (Ibidem) refers to the Pariſh, and not to the Cloſe; 1ſt, 5.02.25: 
becauſe Horn- Hill was the Plaintiff*s Soil, ſo that the Defendant could thin aid by 
not impound the Plaintiff's Sheep in che Plaintiff's Soil. adly, idem is the Court. 
always referr'd to the V ill, that the Venue may come from thence, which 

cannot come our of a Cloſe. Bur the Court thought this an idle Tra- 

verſe, and would have been Surpluſage on a General Demurrer ; but he- 

ing upon a Special Demurrer, it vitiates the Plea. Ld. Raym. Rep. 121. 

Mich. 8 W. 3. Nevil v. Packman. | 


oole, cites 1 Roll Rep. 264. 
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FX. (L. b) Treſpaſs. Prohibited or puniſh'd by Statute. 


It was ob- 1, 43 Eliza L' Natts, That if any lewd Perſon ſhall cut, or unlawfully take 
ee = cap. . away any Corn or Grain growing, or rob any Orchards or Gar. 
kts - dens, or break or cut any Hedge, Pales, Rails, or Fence, or dig or pull up, 
Statute, 1ſt, or take up any Fruit-Tree or Trees in any Orchard, Garden, or elſewhere, to 
That the 7he Intent to take and carry away the ſame, or ſhall cut or ſpoil any Woods or 
os Underwoods, Poles or Trees ſtanding (not being Felony) ſuch Offenders, their 
_—_— Procurers or Receivers, knowing the ſame, being convicted by Confeſſion, or 
and a Gen- one Witneſs, before one Fuftice of Peace, Mayor, or other Head Officer, ſhall 
tleman was make ſuch dati faction to the Party, and within ſuch Time as ſuch Fuſtice or 
= within Head Officer ſhall appoint ; and if ſuch Offender "apo not be thought able or 
ar oy 6 ſufficient to make Satisfaction as aforeſaid, then the ſaid Fuftice ſhall commit 
of Vagabonds the Offender to the Conſtabl: to be whipp'd ; and for every future Offence ſhall 
and ſuch baſe alſo receive the ſame Puniſhment of Whipping. | 

People, one And if any Conſtable do refuſe, by himſelf or ſome other, to execute the ſaid 
jar the ou Puniſhment, he ſhall be committed to the Common Goal until the ſaid Offender 
viz W hip- be puniſhed as aforeſaid. | 

ping, which Provided that no Fuſtice of Peace do execute this Statute for any Offence 
the Law did done to himſelf, unleſs be be aſſociated with one or more Fuſtice of Peace not 


3 6 
— Pons Je. concerned in the Matter. 


man, 2dly, . 

That the Convidtion is uncertain, for want of ſbecving the number of Trees. Per Curiam, As to the firſt, 
whether the Defendant be a Gentleman or not, is not material; for if a Man of Quality will do a 
baſe or a mean Thing, there is no Reaſon or Juſtice why he ſhould be exempted from the Puniſh- 
mente The Quality of the Offender is rather an Aggravation than a W of the Offence. To the 
ſecond, The Number as well as the Nature of the Trees ſhould be expreſſed, for this is like an Ac- 
tion of Treſpaſs in this reſpect, that the Plaintiff is to recover Da , of which the Number and 
Nature of the Trees is to be the Meaſure ; and if an Action of Treſſas ſhall hereafter be brought for 
theſe Trees, this Conviction ought to be a Plea in Bar. Salk. 181, 182. pl. 2. Trin. 2 Ann. B. R. 


the Queen v. Barnaby. 


2. 21 Fac. 1. cap. 16. Enacts, that in Caſes of involuntary Treſpaſs 
Tender of amends may be pleaded in Bar. See Tender (S) and the Notes 
there. -* : 


As to what Puniſhments ſhall be inflicted, and what Coſts and Da” 
mages ſhall be recovered in Proſecutions and Actions of Treſpaſs, 


ſee Tit. Damages and Coſts, Tir. Game (A), and Tit. Mods. 


For more of Treſpaſs: in General, See Actions, 
ſtreſs, Muſance, and other proper Titl 


Common Di⸗ 


